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PREFACE. 


Thb  completion  of  a  Third  Volume  of  these  Notes 
offers  to  the  !^kiitor  an  opportunity,  which  it  would  be 
ungrateful  to  neglect,  of  renewing  the  expression  of  his 
warm  acknowledgments  for  the  increasing  favour  which 
the  Work  continues  to  receive,  «and  for  the  spontaneous 
testimonies  with  which  it  has  been  honoured  from  the 
highest  sources.* 

The  present  volume  includes  several  cases  of  much  im- 
portance, as  respects  either  the  decisions  themselves,  or 
the  principles  involved  in  them ;  among  which  may  be 
mentioned  Croher  v.  the  Marquess  of  Hertford  and  others^ 
upon  testamentary  law ;  Faulkner  v.  Litchfield  and  Steam 
(the  Stone  Altar  case),  and  Titchmarsh  v.  Chapman^  upon 
Ecclesiastical  law  affecting  the  rituals  of  the  Church ;  and 
the  Earl  ofDysart  v.  the  Countess  of  Dysart^  and  Phillips 
V.  Phillips,  upon  matrimonial  law. 

THOMAS  THORNTON. 


*  The  Notes  of  Cases  have  been  noticed  in  terms  of  commendation  (for 
which  the  Editor  begs  to  tender  his  thanks)  in  several  professional  works* 
particularly  the  laborious,  learned,  and  valuable  "  Collection  of  Eccle- 
siastical and  Eleemosynary  Statutes,  with  Decisions,*'  by  Mr.  Archibald  J. 
Stephens,  and  Mr.  Prideaux's  recent  excellent  edition  of  Dr.  Prideauz's 
"  Directions  to  Churchwardens." 
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HILARY  TERM,  1844. 


Ihrerogatito  Court  of  eantttbuvp. 

January  16. 

In  the  Goods  of  William  Clabingbull^  dec. — Mo-    A  will  signed 

iion,  ejt-parte^The  deceased  died  2nd  December,   1843,  ^^^i^*^^^ 

having  made  his  will,  dated  27th  December,  1841,  with  a  ing    witnesses 

codicil,  written  on  the  same  sheet  of  paper  (a  printed  will  g^wuTorsVhad 

form),  and  dated  1st  September,  1843.     The  will  bequeaths  signed;  thede- 

the  testator's  whole  property  (with  the  exception  of  certain  ^^^  f"'®*  ^^  * 

»^    t^     ^  ^  ^  *^  regularly   exe- 

small   legacies)  in  equal  shares  to  his  four  daughters,  and  cuted  codicil  on 

directs  that  his  two  executors,  "  whom  I  do  appoint,"  be  *•**  «me  sheet, 

,,    attested  by  the 
paid  their  expenses ;  but  no  executors  are  named.     This  gamewltnesses. 

paper  is  signed  by  "  William  Raven"  and  *'  Wiluam  Har- 
rison," as  witnesses,  under  whose  signature  is  that  of  the 
testator.  It  appeared  from  the  affidavit  of  these  two  wit* 
nesses,  that,  when  the  will,  which  was  written  by  one  of 
them  (Raven),  had  been  read  over  to  the  testator  and  ap- 
proved by  him,  they,  through  error  and  inadvertence,  signed 
their  names  as  witnesses  thereto  (in  the  presence  of  the  tes- 
tator and  of  each  other)  before  the  testator,  who  afterwards 
signed  his  name  under  their  signatures  in  their  presence. 
The  codicil  appoints  W.  Harrison  and  W.  Raven  (the  attest- 
ing witnesses  of  the  will)  executors,  as  *^  my  executors  to 
my  last  will,"  and  confirms  the  equal  division  of  the  pro- 
perty amongst  the  four  daughters  "  already  namb  (named), 
according  to  my  will."    This  codicil  was  signed  by  the  tes- 
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Claruigbullfdec. 


Jan.  16.  tator,  and  underneath  his  signature  appear  the  names  **  Wil- 
liam Raven,  William  Harrison."  These  witnesses,  in  their 
affidavit,  deposed  that  the  testator  duly  executed  the  codicil, 
by  signing  his  name  thereto,  in  their  joint  presence,  '*  de- 
claring the  same  to  be  a  codicil  to  his  will/'  and  that  they 
then  subscribed  their  names  to  the  codicil  in  his  presence 
and  that  of  each  other. 

TfvisSf  D.,  moved  for  probate  of  the  will  and  codicil  to 
the  executors  named  in  the  latter  paper,  which  referred  to 
the  will  on  the  same  sheet,  and  was  itself  duly  executed  ; 
citing  Guest  v.  WiUasey^*  and  Barnes  v.  Crowe. f 


Motion. 


Dkckkk. 


Sir  H.  Jenner  Fust.— It  appears  from  the  affidavit  of 
the  witnesses  that  they  attested  the  will  before  the  deceased 
signed  it.  But  in  September,  1843,  a  codicil  was  written 
on  the  same  sheet  of  paper,  appointing  W.  R.  and  W.  H. 
"my  executors  to  my  last  will,"  and  this  codicil  is  duly 
executed  and  attested  by  the  same  persons  who  signed  the 
will,  and  who  are  the  executors  ;  but  no  legacy  is  given  to 
them,  and  they,  being  nude  executors,  are  not  disqualified 
from  attesting  the  will.  The  codicil  being  duly  executed, 
on  the  same  sheet  of  paper,  and  described  as  a  codicil  to  his 
will,  according  to  the  interpretation  which  the  Court  has 
put  upon  the  Statute,  the  defect  of  attestation  in  the  will  is 
supplied,  and  the  Court  is  at  liberty  to  decree  probate  of 
the  will  and  codicil  to  the  executors. 

7\'lbsj  Proctor. 


A  will  not 
signed  in  the 
presence  of  wit- 
nesses, the  sig- 
nature virtually 
acknowledged, 
admitted  to 
probate. 


In  the  Goods  op  William  Philpot,    dec. Motion, 

ex-parte, — ^The  deceased  died  10th  July,  1843,  leaving  a 
widow  and  a  minor  daughter.  On  the  19th  October  1841 
he  drew  up  with  his  own  hand  a  will,  which  is  dated  the 
same  day,  and  subscribed  his  name  thereto.  He  imme- 
diately afterwards  handed  it  to  his  wife,  with  directions  to 
take  particular  care  of  it,  and  she  deposited  it  in  a  chest  in 
their  bed-room,  where  they  were  in  the  habit  of  placing 

*  2  Bing.  429.  f  i  Ves.  4«6. 
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papers  of  importance.  On  the  7th  July,  1849,  the  deceased  Jan.  16. 
being  confined  to  his  bed  by  the  illness  of  which  he  die<1,  p^^^  ^  ^ 
Sarah  W.,  his  sister,  inquired  if  he  had  settled  his  affairs ; 
whereupon  Mrs.  Philpot  produced  the  will  from  the  before- 
mentioned  chest,  in  the  presence  of  the  deceased,  and  of 
Eliza  Ann  B.,  and  gave  it  to  Sarah  W.  to  read,  who  remarked, 
in  the  hearing  of  the  deceased,  that  there  were  no  witnesses 
thereto,  which  was  necessary.  The  deceased  stated  in  reply, 
that  he  did  not  think  any  witnesses  were  necessary,  but 
Sarah  W.  expressing  a  contrary  opinion,  the  deceased,  being 
then  in  pain  and  not  expected  to  survive  many  hours  (hav- 
ing a  dangerous  determination  of  blood  to  the  head),  said,  in  a 
low  voice,  "  Then,  if  it  is  necessary,  let  it  be  done ;"  adding, 
immediately  afterwards,  "  Will  you  put  your  names  ?"  or, 
to  the  same  effect,  requested  Sarah  W.  and  Eliza  Ann  B.  to 
sign  the  will.  Sarah  W.,  being  too  much  agitated  at  the 
time  to  write  her  name,  took  the  will  into  the  deceased's 
shop^  adjoining  the  room,  and,  having  procured  a  person 
there  (a  customer)  to  write  for  her,  at  the  foot  of  the  will, 
'^  Sarah  W.  her,"  returned  with  the  will  to  the  deceased, 
and  in  his  presence  and  that  of  Eliza  Ann  B.,  affixed  her 
mark,  and  Eliza  Ann  B.  signed  her  name,  in  the, presence 
of  Sarah  W.  and  of  the  deceased.  The  property  was  about 
£400. 

ElphhuUmef   D.,  moved  for  probate  of  the  will  to  the  Motion. 
widow,  appointed   sole   executrix.     There  was  a  virtual 
acknowledgment  of  the   signature,   the  case  being  almost 
similar  to  that  of  White  v.  The  British  Museum,* 

Sir  H.  Jenner  Fust. — The  question  is,  whether  there  Dxceii. 
has  been  a  sufficient  acknowledgment  of  his  signature  by 
the  deceased.  There  is  no  doubt  that  the  will  was  written 
by  him,  and  that  it  was  signed  at  the  time  when  it  was  pro- 
duced to  the  witnesses,  and  the  question  is,  whether  these 
circumstances,  and  what  was  said  by  the  deceased,  will  bring 
the  case  within  the  principle  of  that  of  White  v.  The  British 
Museum,     I  think  they  are  sufficient  to  shew  that  the  de- 

«  6  Bing.  310. 
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16l       oeamtd  dad  admowledge  the  paper  to  be  his  willy  and  the 
-^    paper  bebi^  in  his  handwritiiig  and  signed  b  j  hioiy  that  it  is 
a  mnt^^^^^'nt  mtknowltdgaMtBt  of  his  sgnainre. 


J^rkekardy  Pmctor. 


A  win  9i  mm      Jm  m  Goods  of  thk  Honocilabls  Jobx  H.  Pebt, 
wkk  ha  I^KC-^ — Maikm,  e^i-paries — ^The  deceased,  m  captain  in  the 
annj,  died  in  184S^  in  St.  John's,  New  Brunswick,  learing  a 


SSTdbywf  ^"^  attested  by  one  witness  only.     His  brothers  and  sisters 

the  only  parties  entitled  m  distribation   in   case  of 


TmuSy  D^  moved  for  administration  with  the  'will  to  the 
Attorney  of  the  UniTersal  Legatee.  [Peb  CrsrAM. — Is  it 
sworn  that  he  was  in  actual  military  service  ?  It  is  only 
aaid  he  was  on  foreign  senrice.]  He  was  doing  duty  with 
his  regiment  abroad.  In  re  Pkipps^  the  party  was  with  his 
regiment  at  Demeranu  [Feb  Cueiam. — There  is  no  con- 
sent here.]  In  Skeanmam  t.  Pikcyf  the  party  was  held  to 
be  on  actoal  military  service. 


Sib  H.  Jenneb  Fust* — I  cannot  determine  m  qoestion 
of  law,  by  decreeing  probate  <^this  paper,  on  modoo.^ 
AicknUmm,  Proctor. 


^2Ciiit.a6a  t  See  2  Notes  of  Ca.  39k 
t  It  amy,  pcih^M»  be  coBvcnoit  to  know  tkat  one  (at  least)  oT  our 
Coknial  Courts,  the  Sopreme  Court  ol  Bengal,  has  taken  the  suae 
view  of  this  question  as  the  PrerogatiTe  Court  of  Canterbary,  hj  adopt- 
ins  its  decision  in  the  case  of  Dnmmmdr.  Pmrisk  (2  Notes  of  Ck. 
318X  aad  applTing  its  coastructkm  of  I  Vict,  c  26,  s.  II,  to  the  cor- 
icapoodinff  aection  of  tiie  Indian  Wilb  Act  (Xo.  xrr.  of  l83Bv  a.  29), 
which  is  the  tame,  mmioHs  airfmitt,  as  the  Statute  of  Victoem.  and 
came  into  operation  1st  January,  1839.  The  folkming  «,«  the  ohser- 
Tatkms  of  the  Chief  Justice  (Sr  Lawrence  Peel)  in  the  case  A  Anni 
I>t  B^  dK<«.«L  which ^cmsmiuiumnf 


•  Biotioo  made  oa  the  Ecclesiastical 
«de  of  the  Court,  on  the  18th  November.  18i3;  for  probate  of  an  un. 

S..  L.  Pta,  c  J.-- An  application  was  m^le  to  thia  Co«t  yester. 


18U.1  ADMIRALTY  COURT. 


Ws9  <ffourt  of  SlUmtraltfi. 

January  23. 

The  "  Itinebant." — Act  on  Petition, — ^This  was  an  ac-  Collision.— 
tion  by  the  owners  of  the  schooner  Isabella  against  the  brig  ^^^j  *2iwed  *to 
Itinerant^  to  recover  the  damage  sustained  by  the  total  loss  have  been  the 
of  the  schooner,  which  was  sunk  in  a  collision  with  the  brig  ^dent^b^eaul 

ing    under    m 
day,  on  its  Ecdestastical  side,  to  admit  to  probate  a  writing,  purport-  press  of  canvas 

ing  to  be  the  last  will  and  testament  of  Henry  De  Bude,  lately  a  major  in  >n  a  dark  and 

the  army  of  the  Honourable  East-India  Company.     The  affidavit  of^?^  night, 

shews  an    ab> 
two  of  the  persons  named  as  executors  therem  stated  that  the  deceased  g^nce   of   that 

was  in  the  actual  military  service  of  the  Company ;  but  an  affidavit  in  great  precau- 
that  form  is  not  sufficient,  and  it  would  be  necessary  to  allege  such  cir-  tion  which  is 
cumstances  relative  to  the  siaiuM  and  employment  of  one  whose  will,  ^  .""j^^  ^^^" 
not  executed  in  the  prescribed  form,  could  only  be  rendered  valid  by  Court  will  not 
virtue  of  the  exceptive  clause  contained  in  the  Indian  Act  (No.  xxv.  of  hold  her  liable 
1838,  sec.  29),  as  would  enable  the  Court  to  judge  whether  such  a  one  for  the  damage, 
was,  at  the  time  of  making  the  instrument  propounded  as  the  will,  ""  ^^  ^'^  '* 
within  the  terms  of  that  exceptive  clause.  If  the  Court  had  any  rea-  arisen  from  the 
son  to  suppose  that  such  circumstances  could  be  stated,  it  would  permit  want  of  mea- 
a  supplemental  affidavit  to  be  filed.  "ur^f   of   pre- 

"  That  the  deceased  was,  in  a  general  sense,  in  the  actual  military  <»"*'0"  clearly 
service  of  the  East- India  Company,  is  true;  but  the  construction  which  though  not  ca- 
bas been  put  on  the  clause  of  the  English  Act,  the  11th  sec.  of  1  Vict  pable  of  being 
c  26,  from  which  the  exceptive  clause  in  the  Indian  Act  is  taken,  and  defined  before- 
the  words  of  which  are  adopted  therein  without  alteration,  forbids  us  ^^"^* 
to  granc  probate  upon  a  wider  interpretation  of  the  language  of  the  sec- 
tion under  consideration.    The  construction  which  Sir  Herbert  Jenner 
Fust  put  on  these  words  in  the  case  of  Drummond  v.  Parish,  in  the 
Prerogative  Court  of  Canterbury,  is  that,  by  the  terms  *'  actual  military 
service,"  the  privilq^  as  respects  the  military  profession  is  confined  to 
men  who  are  on  an  expedition ;  which  could  not  be  stated  with  truth  in 
respect  of  the  deceased.    It  is  observable  that  the  Legislature  of  Great 
Britain  at  so  time  adopted  the  principle  of  giving  a  general  testamen- 
tary privilege  to  the  profession  of  arms.     The  seaman's  privilege  is 
general  to  all  manner  of  seamen  "being  at  sea.**    The  Statute  of  Wills 
required  that  devises  of  land  should  be  in  writing ;  but  writing  was  not 
essential  to  the  validity  of  a  will  of  personalty,  and,  whilst  the  law 
remained  thus,  no  distinction  existed  between  the  wills  of  any  persons. 
The  Statute  of  Frauds  required  that  devises  of  lands  should  be  in  writ- 
ing, and  signed  by  the  party  devising,  or  by  some  other  person  in  his 

presence, 
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Jan.  23.  on  the  morning  of  the  23rcl  of  May,  1843.  The  Isabella^  which 
Th  He"  t  ^^®  °^  '^^  ^^"®  burden,  and  had  five  hands,  was  from  New- 
castle to  Norfolk,  with  a  cargo  of  coals ;  the  Itinerant,  of  231 
tons,  with  eight  hands^  from  London  to  the  north,  was  in  bal- 
last. The  night  (or  morning)  was  dark  and  foggy.  On  the 
part  of  the  Itinerant^  it  was  alleged  that  the  fog  was  so  thick 
that  a  vessel  could  not  be  seen  at  more  than  ten  yards,  and 
that  the  collision  was  the  result  of  inevitable  accident,  occa- 
sioned by  the  darkness  and  fog.  On  the  part  of  the  Isabeliot 
the  collision  was  attributed  to  want  of  due  precaution  on 
board  the  Itinerant^  and  to  her  having  nearly  all  her  sails 
set  in  such  a  night 

The  Court  was  assisted  by  Trinity  Masters.* 

Dec.  80.  Addams,  D.,  for  the  Isabella. — The  collision  arose  from 

AnQOMKirr.      ^y^^  absence  of  those  due  precautions  on  board  the  brig  which 

ought  to  have  been  taken.     The  press  of  sail  is  admitted, 

and  if  the  brig  did  not  see  us,  she  could  not  have  kept  a 

good  look-out,  and  if  she  did,  she  ought  to  have  given  way. 

H,  NicholU  D.,   on  the  same  side. — The  Isabella  was 

close-hauled  on  the  larboard  tack;  the  Itinerant  had  the 

wind  free.     If  the  master  of  the  brig  did  not  act  prudently 

presence,  and  by  his  express  directions ;  and  should  be  attested  and 
subscribed,  in  the  presence  of  the  devisor,  by  three  or  four  credible 
witnesses ;  and  this  provision  extended  to  all  persons,  without  distinc- 
tion. The  Statute,  with  a  view  to  repress  fraudulent  practices  in  set- 
ting  up  nuncupative  wills,  provides  for  all  nuncupative  wills,  where  the 
estate  thereby  bequeathed  shall  exceed  the  value  of  thirty  pounds. 
Nuncupative  wills  of  personal  estates  below  that  value  were  valid  alike, 
and  without  any  distinction  of  persons ;  and  the  exceptive  clause  con- 
tained  in  the  23rd  sec.  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3)  was 
introduced  to  preserve  to  soldiers  being  in  actual  military  service,  or 
any  mariner  or  seaman  being  at  sea,  the  power  of  making  a  nuncupa- 
tive will.  A  will  of  personalty,  when  in  writing,  having  then  no  for- 
malities prescribed  for  its  execution,  the  presumed  ignorance  of  forms 
in  those  classes  furnished  no  reason  for  the  introduction  of  any  general 
exception  ;  but  the  power  of  making  a  nuncupative  will  of  their  per- 
sonal estate  was  left  untouched,  obvieusly  because  of  the  casualties 
incident  to  persons  of  their  profession,  when  engaged  in  actual  military 
service ;  wills  of  this  class  being  rarely  resorted  to,  except  under  the 
occurrence  of  sudden  sickness,  or  prospect  of  approaching  death.** 
*  Captain  Welbank  and  Captain  Madden. 
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and  cautiouslj,  he  cannot  plead  inevitable  accident.     The      Jan.  23. 

''  VirgiL"*  2%^  Itinerant. 

Sir  John  Dodson^  Q.  A.,  for  the  Itinerant. — The  charge 
against  us  is^  that  we  did  not  keep  a  good  look-out,  and 
were  not  justified  in  carrying  such  a  press  of  sail.  As  to 
the  look-out,  we  had  three  men  on  deck,  besides  the  man 
at  the  helm ;  whereas  the  Isabella  had  only  one  man  on  deck. 
With  regard  to  the  sails,  we  were  obliged  to  keep  so  much 
sail  set,  with  the  tide  against  us  (the  Itinerant  making  only 
three  knots  an  hour),  to  prevent  our  being  run  into  during 
the  fog  by  the  many  vessels  behind  coming  in  the  same  di- 
rection, as  there  was  but  little  wind.  The  Isabella,  being 
on  the  larboard  tack,  should  have  given  way,  we  being  on 
the  starboard  tack. 

Ba^ord,  D.,  on  the  same  side. — The  Court  has  laid  it 
down  that,  in  a  dark  night,  it  is  the  duty  of  a  vessel  close- 
hauled  on  the  larboard  tack  to  give  way  on  all  occasions. 

Dr.  Lushinoton  (addressing  the  Trinity  Masters). —  Summing  up. 
Gentlemen,  it  is  part  of  my  duty,  notwithstanding  the  pa- 
tient attention  you  have  paid  to  the  arguments  of  Counsel, 
and  the  care  you  have  taken  in  making  yourselves  masters 
of  the  evidence  by  reading  the  papers,  to  address  a  few  ob- 
servations to  you ;  because,  although  it  is  true  that,  in  all 
nautical  matters,  the  opinion  of  the  Court  is  guided  by  your 
judgment,  yet  it  is  the  Court  which  is  responsible,  whatever 
maj  be  the  effect  of  that  judgment. 

Now,  I  am  sure  you  will  observe  with  as  much  regret  as  Frequency  of 
I  do  that  collisions,  in  the  same  place  where  this  occurred,  »«>on8- 
have  been  recently  increasing  in  number,  and  that  the  great 
loss  of  property  and  risk  of  life  have  become  the  subject  of 
common  observation,  and  it  is  most  desirable  that,  as  far  as 
can  be,  our  decisions  in  such  cases  shall  be  of  a  nature  to 
excite  in  the  breasts  of  masters  and  mariners  a  strong  dis- 
position to  take  proper  precautions,  and  adhere,  as  closely 
as  possible,  to  the  rules  and  principles  of  right  navigation. 

In  the  course  of  the  Argument,  it  was  said  that  the  Court       Principle 

applicable  to 
them. 
*  2  Notes  of  Ca.  500. 
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Jan.  23.       has  laid  down,  in  one  or  two  cases,  a  principle  with  re^^ard 
««,  "TT  to  all  these  collisions.     Now,  that  is  rather  a  misapprehen- 

sion of  what  fell  from  the  Court  in  those  cases,  for  it  was 
never  intended  to  lay  down  any  principle  of  universal  ap- 
plication, without  reference  to  the  circumstances  of  the  case. 
I  endeavoured  to  explain,  as  clearly  as  I  could,  the  rules  you 
have  adopted  for  the  government  of  masters  of  vessels ;  but 
I  am  not  only  aware  of  my  incapacity  to  form  a  judgment 
in  matters  of  nautical  science,  but  I  know  that  cases  must 
arise  which  require  alterations  in  the  measures  to  be  pur- 
sued, and  although  it  is  true  that  general  rules  may  be,  and 
have  been,  laid  down  for  the  guidance  of  vessels,  the  appli- 
cation of  those  rules,  under  the  circumstances  of  each  case, 
must  be  matter  of  nautical  science,  and  not  of  judicial  de- 
termination. 
Facts.  Now,  as  to  the  circumstances  of  the  present  case.     In  the 

first  place,  the  locality,  where  the  collision  occurred,  is 
pretty  well  admitted.  On  the  part  of  the  Itinerant,  it  is 
stated  that  it  occurred  at  sea,  the  high  land  of  Demlington 
bearing  S.W.,  distant  eighteen  or  twenty  miles,  and  the 
statement  by  the  Isabella^  the  party  proceeding,  does  not 
in  any  respect  differ  from  the  other,  for  she  only  states  that 
the  collision  occurred  twenty  miles  S.  of  Flamborough  Head. 
The  locality  of  the  accident  cannot  be  fixed  with  greater 
precision. 

Now,  as  to  the  wind,  it  is  said  there  is  some  discrepancy 
on  this  point.  The  Isabella  says  it  was  S.E.,  the  Itinerant 
E.S.E. — a  difference  of  two  points.  With  respect  to  any 
conduct  to  be  pursued  by  the  Itinerant,  I  am  not  able  to  say 
that  there  is  any  great  importance  in  this  difference  :  whe- 
ther it  had  any  effect  upon  the  conduct  of  the  Itinerant  is  to 
be  considered  hereafter,  if  necessary. 
Case  of  the  Now  let  us  consider,  first,  the  conduct  of  the  Itinerant, 
for  she  is  the  party  charged  with  being  the  cause  of  the  col- 
lision. On  the  part  of  the  Itinerant,  it  is  stated  that  her 
people  kept  a  good  look-out,  and,  so  far  as  I  can  form  a 
judgment,  I  see  no  reason  to  come  to  a  contrary  conclusion, 
for  she  had  four  persons  upon  deck — two  in  the  forecastle, 
one  at  the  helm,  and  also  one  about  midship.     Then  they 
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say  that  it  was  utterly  impossible  to  see  the  Isabella  (a  ves-  !▲«.  sa 
sel  of  only  71  tons)  till  just  before  the  period  of  the  colli-*  — ,  l^lrmti 
sion»  and  that  the  accident  resulted  from  the  absolute  im- 
possibility,  in  consequence  of  the  Act  of  Providence  (namely^ 
the  state  of  the  weather),  of  avoiding  the  collision,  under 
the  circumstances.  Now,  this  may  be  true,  and  yet  the 
Itinerani  may  be  to  blame,  if  she  had  not  pursued  all  those 
measures  which  it  was  her  duty  to  pursue  to  avoid  the  acci- 
dent^ and  which  you  are  to  say  whether  she  was  able  to 
pursue,  under  the  circumstances  of  the  case  and  of  the  two 
vessels.  And  this  brings  me  to  the  sole  question,  as  relates 
to  the  Itinerani — ^namely,  whether  she  was  going  at  a  justi- 
fiable or  unjustifiable  speed.  She  had  at  the  time  all  her 
sails  set,  except  the  fore-top-gallant- sail.  With  regard  to 
the  actual  rate  at  which  she  was  going,  there  is  a  difference 
in  the  evidence.  In  defence  of  her  carrying  all  her  sails,  it 
has  been  said  by  the  learned  Counsel  for  the  Itinerant^  that, 
owing  to  the  number  of  vessels  in  the  same  track,  and  to 
her  going  against  the  tide  (her  rate  not  being  more  than 
three  knots  an  hour),  it  was  essential  to  her  own  preserva- 
tion that  she  should  go  at  the  rate  she  did  through  the 
water. 

Now,  you  are  to  determine,  first,  what  was  the  state  of 
the  tide,  and  the  rate  she  was  going  through  the  water ;  se- 
condly, having  ascertained  the  rate,  whether  it  was  too 
great,  under  the  circumstances  of  the  weather,  and  wh^er 
it  was  necessary  for  self-preservation  that  she  should  go  at 
that  rate,  regard  being  had  to  the  time  (it  being  night), 
and  to  the  chance  of  other  vessels  being  met  with  in  such  a 

^oggy  night. 

With  respect  to  the  ItaheUa^  her  case  is  this :  that,  being  Case  of  the 
on  the  larboard  tack,  with  the  wind  S.E.,  and  her  head  ^*«*«^- 
S.  and  by  W.  (that  was  not  quite  her  proper  course,  but  not 
very  far  from  itj,  just  before  the  collision,  Broughton,  the 
man  at  the  helm,  saw  a  vessel :  he  saw  her  but  one  minute 
before  the  collision,  but  he  saw  her  a  minute.  The  master 
was  not  on  deck ;  he  was  below.  It  is  said  by  himself  that 
he  went  down  to  look  at  the  watch ;  by  the  other  side,  that  it 
was  for  the  purpose  of  stirring  the  fire.     Now,  here  arises 

VOL.  III.  0 
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Jak.  83.  a  question  of  serious  consequence.  The  crew  of  the  Isabella 
ThTli^uMni  ^"*^^^^  ^^  ^v®  persons.  The  night  being  dark,  ought  the 
*  vessel  to  have  been  left,  at  any  time,  and  under  any  circum- 
stancesy  with  one  roan  only  on  deck,  and  he  at  the  helm  ? 
If  the  man  at  the  helm  could  see  the  other  vessel  a  minute 
before  the  collision,  a  man  at  the  forecastle  might  have  seen 
her  two  or  three  minutes. 

QuestioDi.  The  questions  I  put  to  you  in  this  case  are  these :  first, 

was  the  Itinerant  to  blame  ?  Secondly,  was  the  Isabella  to 
blame  ?  Or,  thirdly,  was  the  collision  the  result  of  purely 
inevitable  accident  ? 

Two  or  three  of  such  cases  as  this  have  recently  occurred 
in  this  Court,  in  which  I  have  had  the  satisfaction  of  being 
assisted  by  gentlemen  from  your  House.  Now,  it  is  most 
desirable  that  there  should  be  conformity  of  decision  and 
uniformity  of  principle  in  all  these  cases,  so  far  as  practi- 
cable ;  but,  as  I  before  said,  the  circumstances  of  each  dif- 
fer so  much,  that  no  man  would  be  bold  enough  to  lay  down 
a  general  principle  of  universal  application.  In  order  that 
you  may  decide  this  case  with  satisfaction  to  the  public  as 
well  as  to  yourselves,  I  suggest  that  we  retire  into  the  other 
room,  and  that  you  should  there  consider,  in  conjunction 
with  myself,  the  proper  decision  in  this  case. 

(After  an  absence  of  about  ten  minutes,  the  Judge  and 
the  Assessors  returned  into  Court.) 

CWr.  aJv,  vuk.  Per  Curiam. — With  the  aid  of  these  gentlemen,  I  have 
looked  into  the  circumstances  of  this  case,  and,  considering 
some  of  the  difficulties,  perhaps  it  will  be  better  to  postpone 
our  judgment  till  the  first  day  of  next  Term. 

Jan.  29L  Dr.  Lush tnoton.— This  case,  when,  on  a  preceding  day, 

JuDOMXMT.       it  came  on  for  argument  and  for  the  consideration  of  the 

Court  and  the  Trinity  Masters,  underwent  a  very  strict 
examination,  and  since  then  I  may  truly  say  that  both  the 
Trinity  Masters  and  myself  have  bestowed  upon  it  a  consi- 
derable degree  of  attention.  It  is  necessary,  in  order  to 
make  my  judgment  intelligible,  that  I  should  briefly  set 
forth  the  facts  of  the  case. 

On  the  part   of  the  Isabella,  the  vessel  proceeding,  a 
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schooner  of  71  tons  and  ^ve  hands^  bound  from  Newcastle  Jan.  23. 
to  Mnndedey,  it  is  stated  that,  at  one  a  m .>  on  the  23rd  _,  '^~* 
May>  the  wind,  which  had  been  previously  to  the  E.,  veered 
to  the  S.E, ;  that  the  Isabella  was  lying  on  the  starboard  jJ^L.^^  *^* 
tacky  S*  and  by  W.,  and  that  the  place  was  about  twenty 
miles  to  the  S.  of  Flamborough  Head ;  that  the  collision 
occurred  about  half-past  two  o'clock  ;  that  the  Itineranif  a 
brig  of  820  tons>  struck  the  starboard  bow  of  the  schooner ; 
that  the  Itinerant  was  in  ballast,  and  had  the  following  sails 
set :  top  sail  and  lower  studding  sails ;  fore  sail  and  fore- 
top  sail ;  square  main  sail,  main-top  sail,  main-top-gallant 
sail,  main-royal  and  fore  and  aft  main  sail — ^nearly,  per- 
haps, as  much  sail  as  she  could  carry.  At  that  time,  it  ap- 
pears that  the  high  land  of  Demlington  bore  about  S.W«y 
distant  from  eighteen  to  twenty  miles.  It  is  necessary  to 
state  all  these  circumstances  with  particularity,  because  the 
state  of  the  wind  and  weather,  and  the  locality,  are  impor- 
tant ingredients  in  the  case  for  the  consideration  of  the  Tri- 
nity Masters. 

Now  the  Itinerant  avers  that  the  wind  was  E.S.E.,  and  Case  of  the 
not  S.E.;  that  she  was  going  only  three  knots  an  hour  "'^"^^"^ 
against  a  flood-tide ;  that  sbe  was  steering  N.  on  the  star- 
board tack,  and  the  Isahdla  S.  and  not  S.  and  by  W.;  that 
the  brig's  sails  were  set,  as  alleged  by  the  Isabella^  but  that 
that  was  immaterial,  as  there  was  very  little  wind,  and  the 
brig  was  going  against  the  tide.  This  is  the  state  of  facts 
from  which  the  Court  is  to  form  its  opinion :  the  Isabella 
attributes  the  blame  of  the  collision  to  the  Itinerant ;  the 
Itinerant  says  it  was  an  inevitable  accident. 

Now  the  first  question  is,  whether  by  the  evidence  it  is 
shewn  that  the  collision  did  take  place  in  consequence  of 
any  neglect,  error,  or  unseamanlike  conduct  on  the  part  of 
the  Itinerant.  The  charge  preferred  by  the  Isabella  against 
the  Itinerant  is,  that  she  did  not  (as  it  is  alleged  she  ought 
to  have  done)  alter  her  course  and  give  way  to  the  Isabella. 
The  answer  is,  that  the  intensity  of  the  fog  was  such  that, 
though  there  was  a  good  look-out  on  board  the  Itinerant,  it 
was  impossible  to  see  the  Isabella  in  time  to  alter  the  course 
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Jan.  89.      of  the  IHneranl,  this  vessel  assuming  and  admitting  that  it 

The  wimt  ^^  ^^'^  ^"^y  ^  ^^'^^  ""^y  • 

Now  it  appears  to  the  Court>  that  the  intensity  of  the  fog 
and  the  impossibility  of  sooner  perceiving  the  Isabella  are 
proved  by  the  evidence,  especially  by  that  of  Brougbton, 
the  only  man  actually  upon  the  deck  of  the  Isabella,  for  he 
swears  that  the  collision  took  place  within  one  minute  after 
he  descried  the  Itinerant,  and  it  may  be  also  observed,  that 
the  Itinerant  being  of  220  tons  and  the  Isabella  of  70  tons 
only,  it  was  easier  to  see  the  larger  vessel  than  for  the  larger 
vessel  to  see  the  smaller.  This  evidence  coming  from  die 
Isabella  must  of  course  be  strong  evidence  against  the 
Isabella  herself;  and  I  see  no  reason  to  doubt  that  such 
was  the  real  state  of  the  facts.  But  in  the  Argument  the 
case  was  placed  on  different  ground^  at  least  in  substance. 
Carrying  press  It  was  contended  that,  under  the  circumstances  of  wind, 
^  ""  *  tide,  and  weather,  the  Itinerant  was  not  justified  in  carrying 

all  the  sails  I  have  mentioned,  and  that  the  carrying  so  much 
sail  was,  or  might  have  been,  the  cause  of  the  collision. 
Now  it  is  upon  this  point  that  the  real  difficulty  has  arisen, 
and  which  gave  rise  to  the  cause  not  being  decided  on  the 
former  day,  and  which  induced  me  to  take  time  for  con- 
sideration, both  for  myself  and  also  for  the  gentlemen  fVom 
the  Trinity  House. 

It  is  unquestionably  the  duty  of  every  master  of  a  ship, 
whether  in  an  intense  fog  or  great  darkness,  to  exercise  the 
utmost  vigilance,  and  to  put  his  vessel  under  command  so  as 
to  have  the  best  chance  of  avoiding  all  accidents^  even 
though  such  precautions  may  occasion  some  delay  in  the 
prosecution  of  his  voyage.  It  may  be  that,  for  such  a  pur- 
pose, it  would  be  his  duty  to  take  in  his  studding-sails ;  but 
such  is  the  constantly  var3ring  combination  of  circumstances, 
arising  from  locality,  wind,  tide,  number  of  vessels  in  the 
track,  and  other  considerations,  that  the  Court  cannot  ven- 
ture to  lay  down  any  rule  which  would  absolutely  govern 
all  such  cases.  In  the  present  case,  the  opinion  of  the  Court 
is,  that  it  might  have  been  prudent  for  the  Itinerant  to  have 
taken  in  her  studding-sails ;  but  the  Court  is  also  of  opinion 
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that  the  collision  was  not  occasioned  by  the  omission  of  the      Jak.  83. 
Ilinerani  so  to  do ;  that,  considering  that  the  conduct  of  the  j^ZL-- 

liinerani  might  not  have  been  in  all  respects  strictly  pru- 
dent, still  that,  as  the  damage  did  not  arise  from  that  im-  ofjhe  colliSoir 
prudence^  bat  from  the  state  of  the  weather,  she  is  not 
responsible. 

The  foundation  of  the  judgment  of  the  Court  is,  that, 
where  measures  of  prudence  ought  to  be  adopted, — ^measures 
which  It  is  very  difficult,  and  perhaps  almost  impossible,  to 
define  beforehand,  and  which  particular  measures  must  de- 
pend upon  circumstances  almost  always  varying,  as  I  have 
already  said,  the  state  of  the  wind  and  tide,  and  the  number 
of  vessels  in  the  track, — it  is  impossible  to  ascribe  direct 
blame  to  any  vessel  merely  because  she  did  not  adopt 
particular  measures  of  precaution  which  cannot  be  defined 
beforehand,  and  as  the  onus  lies  on  the  party  charging  the 
Ilinerani  to  make  out  his  case,  and  as  he  has  not  made  out 
satisfactorily  to  the  Court  that  there  was  an  absolute  want 
of  prudence,  though  there  may  have  been  an  absence  of 
that  great  precaution  which  the  Court  would  recommend,  it 
would  be  harsh  to  punish  that  absence  by  condemning  the 
party  in  the  damage.  Therefore,  the  Itinerant  in  this  case 
is  not  held  to  be  responsible. 

But  let  it  not  be  understood  from  this  judgment,  that  the 
Court  or  the  Trinity  Masters  mean  to  say,  that  if  such  mea- 
sures of  precaution  are  clearly  and  evidently  required,  and 
in  consequence  of  their  not  being  taken  damage  should 
arise,  in  any  case  whatever  the  Court  would  hold  the  party 
discharged  from  liability.  We  are  of  opinion  that  we  must  IHntrant  re- 
release  the  Itinerant^  more  especially  on  the  ground  that  we  l«**«^ 
are  all  of  opinion  that  the  accident  would  have  occurred  let 
what  would  have  been  done.* 

*  In  tiie  eaae  of  the  Cb^bina,  decided  the  same  day,  with  Trinity 
Masteri^wfaich  was  a  cross-action  between  that  Teasel  and  the  Smon 
(two  brigs)  for  a  collision  off  Folkstone,  on  the  4th  October,  in  daylight, 
the  weather  fair^the  Oovrt,  with  reference  to  the  duty  of  vessels  to 
take  timely  precantioos,  observed :~ 

**  The  whole  cfidenoe  diews  that  it  was  the  doty  of  the  Cotomot  with 
the  wind  free,  to  have  made  certain  of  avoiding  the  Su$an ;  she  did  not 

An. 
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Jan.  23.  Sir  J,  Dodson  asked  for  costs. 

-«   T7"  Per  Curiam* — No.     The  whole  course  of  this  Court  has 

been,  where  a  collision  has  taken  place  in  consequence  of 
^  inevitable  accident^  to  give  no  costs  on  either  side. 

Proctors: — fF',  Toumsend,  for  the  Isabella;  C.  Fenian ,  for  the 
Itinerant, 


Wages.  —      Thb  "  KiNo  William." — Summary  Petition. — This  was 
Construction  of       ^  £»       u-.     ^'  r  u     t\     •  i  r^ 

the  Stat.  5  &  6  ^  cause  of  subtraction  of  wages,  by  Daniel  Grace,  seaman, 

Will.  4,  c.  19,  against  Mr.  Noel  Thomas  Smith,  the  sole  owner  of  the 
as    to    costs'  ^^^8  William,  to  recover  a  balance  of  wages.     The  petition 
where   a  sea.  alleged  that  the  mariner  was  hired  by  the  master  of  that 
leM'than'j^sIf  ^^^sel  in  the  port  of  London^  in  October,  1842,  for  a  voyage 
did    not   pro-  from  thence  to  Hobart  Town,  Van  Diemen's  Land,  and  to 
mi^stn^'^  *  any  port  or  ports  in  the  Eastern  Seas,  for  the  space  of  two 
years,  and  back  to  the  port  of  London,  or  other   port  of 
discharge  in  the  United  Kingdom  ;  that  he  signed  the  usual 
ship's  Articles,  and  sailed  on  board  the  vessel^  which  arrived 
at  Hobart  Town  in  February,  1843,  discharged  her  cargo 
there,  and  sailed  in  ballast,  in  April,  to  Batavia,  where  she 
arrived  in  May,  took  on  board  some  cargo,  and  sailed  the 
same  month  for  Sourabaya,  in  Java,  where  she  arrived  in 
June,  and  there  took  on  board  other  goods,  completing  her 
cargo  on  her  return  to  Batavia,  whence,  in  July,  she  sailed 
for  England,  and  arrived  at  Falmouth  on  the  Srd  November, 
1843 ;  that,  shortly  afler  her  arrival  at  Falmouth,  the  master 
signified  to  the  crew  his  intention  of  taking  the  ship  to 
Gottenburg,  in  Sweden,  but  the  crew  generally  (and  Grace 
amongst  them)  objected,  stating  that,  under  the  Articles, 
their  engagement  was  at  an  end,  and  declining  on  that 
account  to  proceed  to  Gottenburg;  that  th^eupon  a  corn- 
do  so,  but  kept  her  course  till  she  was  at  so  short  a  distance  as  a  eible- 
and-a-halfs  length,  in  the  hope  that  the  vessels  might  pass  each  other. 
Now,  it  never  can  be  allowed  to  a  vessel  to  enter  into  nice  calculatioDS 
of  this  kind,  which  must  be  attended  with  some  risk,  whilst  it  has  the 
power  to  adopt,  long  before  the  collision,  measures  which  wonkl  render 
it  impossible.     Tlie  Colonia  postponed  till  it  was  too  late  measures  ttet 
would  have  ensured  safety  to  both  vessels,  and  therefore,  whatever  may 
have  been  the  conduct  of  the  Smtan,  the  Cohnia  was  to  Uame.** 
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plaint  was  laid  by  the  master  against  the  crew  (Grace  Jan.  23. 
amongst  them)  before  the  magistrates  at  Falmouth,  and,  j^.  T^L^ 
upon  the  hearing,  on  the  6th  November,  the  magistrates 
decided  that  the  voyage  was  ended^  and  ordered  the  dis- 
charge of  the  crew^  or  such  as  desired  it,  and  that  their 
clothes  should  be  given  up  to  them ;  that  he  has  made 
repeated  applications  to  the  master  and  owner  for  his  ba- 
lance of  wages,  amounting  to  £16  lOiV.  4^.,  and  they  refuse 
payment. 

The  question  was,  the  admissibility  of  the  Petition;  but  as 
the  opposition  to  the  wages  was  abandoned,  it  became  a 
question  of  costs. 

Haggardj  D.,  for  the  owner,  contended  that  the  seaman  Argumskt. 
was  bound,  under  the  5  &  6  Will.  4,  c.  19,  sec.  15,  to  have 
proceeded  before  the  magistrates;  whereas  the  crew  had 
broaght  separate  actions  against  the  owner  personally  in  this 
Court;  the  plaintiff  had,  therefore,  under  sec.  16,  forfeited 
his  costs. 

AddamSf  D.,  for  the  seaman. — The  party  came  here  to 
have  the  question  of  law  decided  (if  there  was  any  question 
at  all),  which  a  magistrate  could  not  decide.  The  magis- 
trates did  decide  all  that  they  were  authorized  to  decide. 

Dr.  LxrsHiNGTOK* — I  do  not  recollect  that  this  Court  Juogmsnt. 
has  ever  been  called  upon  to  pronounce  any  opinion  as  to 
the  construction  of  the  16th  sec.  of  this  statute ;  and  I  must 
say  that,  if  it  had  been  a  matter  of  great  importance  to  de- 
termine what  was  the  precise  meaning  of  the  Legislature, 
I  should  have  felt  no  small  difficulty  in  ascertaining  it. 

The  15th  sec.,  afler  providing  a  summary  mode  of  reco-  Meaning  of 
▼ering  wages  in  all  cases  not  exceeding  i!20  before  a  Justice  $  ^^* 
of  the  Peace,  enacts,  in  the  16th  sec,  that  **  if  any  suit  for 
the  recovery  of  a  seaman's  wages  shall  be  instituted  against 
any  ship  or  the  master  or  owner  thereof,  either  in  the  High 
Court  of  Admiralty,  or  in  any  Vice-Admiralty  Court,  or 
against  the  master  or  owner  in  any  Court  of  Record  in  His 
Majesty's  dominions,  and  it  shall  appear  to  the  judge  in  the 
course  of  such  suit  that  the  plaintiff  might  have  had  as  effec- 
tual a  remedy  for  the  recovery  of  his  wages  by  complaint  to 
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Jan.  23.      a  Justice  of  the  Peace,  as  herein-before  provided,  then^  and 
Ai     Will'       ^"  every  like  case,  it  shall  be  lawful  for  such  Judge,  and  he 
is  hereby  required,  to  certify  to  that  effect,  and  thereupon 
no  costs  of  suit  shall  be  awarded  to  the  plaintiff'*" 

Now  the  remedy  given  is  not  by  a  proceeding  against  the 
ship,  but  against  the  master  or  owner,  before  a  Justice  of  the 
Peace,  because  the  arresting  oi  the  ship  would  be  attended 
*  with  expense  and  delay.  That  I  can  understand.  But  I 
cannot  understand  the  words,  "  might  have  had  as  eff*ectual 
a  remedy  for  the  recovery  of  his  wages  by  complaint  to  a 
Justice  of  the  Peace."  Here  is  nothing  said  about  the  dif- 
ficulty of  a  case :  <'  as  effectual  a  remedy,"  that  is,  as  the 
process  of  this  Court  Is  this  the  construction  of  the  sectioD, 
that  the  Court  shall  certify  against  costs  only  in  case  of 
difficulty  ?  If  it  be,  I  cannot  find  the  reason  of  it,  and  I 
have  great  difficulty  in  coming  to  any  conclusion  as  to  the 
real  meaning  of  the  Legislature,  and  I  am  forced  to  presume 
that  it  was  the  intention  of  the  Legislature  that  the  Court 
should  not  entertain  a  suit  for  wages  under  £20,  except,  on 
a  view  o£  the  whole  circumstances,  justice  could  not  be  ad- 
ministered by  a  magistrate.  I  apprehend  that  this  is  the 
best  and  most  rational  construction.  But  then  comes  this 
question:  here  are  different  constructions  put  upon  the 
Articles.  It  is  very  obvious  that,  when  the  master  resorted 
to  forcible  measures  to  compel  these  people  to  go  from  Fal- 
mouth to  Gottenburg,  he  must  have  done  so  under  the  sup- 
position that  the  Articles  authorized  him  in  so  doing,  and  on 
the  same  principle,  the  owner  resisted  the  wag^.  But  this 
is  not  the  construction  of  the  Articles,  and  the  party  now 
calls  upon  me  to  certify  against  the  seaman's  costs.  But  it 
was  a  case  of  some  difficulty,  for  an  attempt  was  made  to 
enforce  the  Articles  by  the  magistrates  of  Falmouth,  and  the 
magistrates  seem  to  me  (so  far  as  I  can  take  the  statement 
without  evidence)  to  have  been  in  doubt,  for  they  ordered 
the  discharge  of  the  crew,  and  said  they  were  entitled  to 
their  clothes,  but  said  nothing  as  to  wages.  But  I  am  of 
opinion  that  no  man  is  to  be  discharged  from  the  ship  with- 
out his  wages ;  and  though  I  candidly  state  that  in  the  con- 
struction of  the  Articles  I  cannot  see  any  difficulty  at  all, 
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and  It  does  not  appear  to  me  that  any  question  of  law  arises.      Jam.  23. 
yet  different  constructions  were  put  upon  them^  and  measures  j».   "^^Z^^ 
were  adopted  against  the  mariners  upon  an  erroneous  con- 
struction.    I  should  do  injustice  to  the  mariner  if  I  refused 
him  his  costs* 

ProetorB :  F.  Garkson^  for  the  mariner ;  Fielder ,  for  the  owner. 


Vterogatikie  enuxt  of  <E(antetibttt9« 

January  25. 

TowNLBT  V.  Watson. — Attegatioru — ^This  was  a  cause  of  a  testatrix 
granting  probate  of  the  will  of  Miss  Sarah  Townley,  who  ^*^8  o*»'>^?- 
died  20th  October,  1843.  Her  will,  dated  10th  March,  1837,  ^rts  of^  ber 
whereby  she  appointed  her  brother,  Mr.  R.  S.  Townley,  sole  ^'*^  ^  ^^^ 
executor  and  residuary  legatee,  exhibited  obliterations,  and  ^e  made  out  on 
the  object  of  the  suit  was  to  obtain  the  decision  of  the  Court  the  dee  of  it 
whether  the  obliterated  passages  were  cancelled  within  the  [ng  ^^^  altenu 
meaning  of  the  Act.  Two  Allegations  were,  accordingly,  tions  attested), 
offered,  one  on  behalf  of  Dr.  Watson,  a  legatee  named  in  one  ciared^hef  r^ 
of  the  obliterated  passages,  propounding  the  will  as  it  sons  for  revok. 
originally  stood ;  or  rather,  pleading  the  draft  will,  shewing  !!!.^eid  ''^at 
what  was  originally  written  on  the  parts  obliterated ;  the  the  alterations 
other  by  the  executor,  propounding  the  will  as  it  now  stood,  *g^IJ"  and^t^at 
which  pleaded  as  follows  :  evidence  dehora 

That  the  testatrix,  at  the  time  of  ber  death,  and  of  making  her  jng   ^],'||(   ^l 
IV ill,  was  possessed  of  £],5(K)  Bank  Stock,  and  no  other  estate,  obliterated pas- 
except  an  income  in  which  she  had  only  a  life-interest ;  that,  on  ^^'.^^  been, 
the  lOth  March,  1837,  when  she  executed  her  will  (which  was  iij^^ 
attested  by  her  solicitor,  who  prepared  it  from  her  instructions,  and 
a  female  servant),  her  Bank  Stock,  at  its  then  market  price,  would 
have  not  only  paid  all  the  specific  bequests,  but  have  left  a  residue : 
that  some  time  in  1842,  having  a  mind  absolutely  to  revoke  certain 
parts  of  her  will,  she  obliterated  the  same  altogether  with  ink,  so  as 
totally  to  effi&ce  all  the  words,  which  cannot  he  made  out  on  inspec- 
tion ;  that  immediately  after  having  so  done,  on  her  servant,  J.  B. 
(who  had  attested  the  will)  coming  into  the  room,  she  shewed  the 
will  to  her,  and  pointing  out  the  obliterations,  asked  her  if  she 
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could  make  out  what  had  heen  so  obliterated,  at  the  same  time 
holding  the  will  up  to  the  light,  to  enable  her  the  better  to  judge ; 
that  J.  B.  told  her  she  could  not  make  it  out,  whereupon  the  testa- 
trix boasted  how  effectually  she  had  effaced  the  parts ;  that,  on  J.B. 
remarking  that  it  might  give  rise  to  questions,  as  similar  altera- 
tions by  a  testator  in  a  will  had  given  rise  to  such  questions  in  an 
instance  within  her  knowledge,  the  testatrix  said,  "  So  as  I  have 
done  it  that  you  cannot  make  it  out,  that  is  sufficient ;"  that  the 
testatrix  at  the  same  time  stated,  accounting  for  such  obliterations, 
that  she  had  thereby  revoked  or  annulled  such  and  such  legacies 
to  such  and  such  legatees  (naming  them),  in  order  that  there  might 
be  a  residue  for  her  brother,  which,  she  said,  there  would  otherwise 
not  be,  owing  to  the  depreciation  of  her  Bank  Stock  since  the  date 
of  her  will ;  and  that  the  will  was  found  in  her  writing-desk,  in 
Its  present  condition,  sealed  up  in  an  envelope,  directed  to  her 
brother,  the  executor,  in  her  own  handwriting. 

The  admission  of  each  Allegation  being  formally  (for  the 
suit  was  a  friendly  one)  opposed  by  the  other  party,  they 
were  both  debated  seriatim. 

H.  Nichdl,  D.,  for  the  Legatee,  in  opposition  to  the  Alle- 
gation of  the  Executor.  The  will  was  made  in  1837,  but 
certain  passages  have  been  obliterated  since  the  1st  January, 
1838^  and  these  obliterations  not  being  executed  as  required 
by  the  21st  sec.  of  the  Statute,  they  have  no  effect,  ''  except 
80  far  as  the  words  or  effect  of  the  will  before  such  altera- 
tion shall  not  be  apparent.*'  What  is  the  meaning  of  the 
word  <*  apparent?"  The  Legislature  must  be  taken  to  mean 
apparent  to  tribunals  called  to  decide  what  is  a  will.  How 
is  the  effect  of  obliterated  words  to  be  made  apparent  to  a 
Court  of  Common  Law  or  an  Ecclesiastical  Court  ?  in  the 
same  way  as  every  other  fact ;  by  legal  evidence.  Amongst 
other  senses  of  the  word  «'  apparent "  is  «'  apparent  on  the 
face  of  the  will,*'  which  is  absurd,  as  that  would  make  the 
revocation  of  a  will  depend  upon  the  acuteness  of  the  vision 
of  a  judge^  or  of  engravers,  or  persons  skilled  in  the  art  of 
deciphering.  [Per  Curiam. — That  is  the  construction 
which  the  Court  has  put  upon  the  section,  and  it  has  not 
been  overruled.^  As  the  alterations  were  made  since  1st 
January,  1838,  and  are  not  executed  as  required  by  the 
Statute,  and  as  the  Judicial  Committee  has  held,  in  Brooke  v. 
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Kent,^  that  the  Statute  is  applicable  to  such  wills  so  altered.      Jam.  25. 
the  All^rstiony  under  the  decision  in  that  case,  is  inad-      ^      T 
missible.  WaUtm. 

Addams,  D.,  in  support  of  the  Allegation.  The  case  of 
Brooke  t.  Kent  is  nuufcerially  distinguished  from  this :  that 
was  a  case  oialieraiion^  under  the  21st  sec.;  this  is  a  case  of 
revocation,  under  the  20th  sec. 

Sib  H.  Jbnner  Fu8t.-*I  am  of  opinion  that  this  AUega-  Judoickit. 
tion  is  admissible. 

The  2ist  sec.  enacts  that,  where  the  words  or  effect  of  the 
will  before  the  alteration  shall  not  be  apparent,  then  the 
obliteration  shall  be  valid.  The  construction  which  the  Court 
has  put  upon  the  word  **  apparent"  is,  '*  apparent  on  inspec- 
tion of  the  instrument  itself." 

The  only  case  of  this  kind  which  has  come  before  the 
Judicial  Committee  is  that  o£ Brooke  v.  Kent,  where  evidence 
dehors  the  will  was  admitted.  But  that  was  a  question  of 
intention,  and  it  was  so  treated  by  the  Judicial  Committee, 
namely,  the  substitution  of  i^lOO  for  £200.  There  was  no 
intention  there  to  revoke  except  by  substitution,  and  the 
Judicial  Committee  were  of  opinion  that  the  intention  of 
the  deceased  might  be  established  by  evidence  dehors  the 
will ;  the  result  was,  that  it  was  shewn  not  to  have  been  his 
intention  to  revoke,  but  to  substitute,  and  the  substitution 
was  not  effectual.  Now  here  there  is  no  doubt  that  it  was 
the  intention  of  the  testatrix  to  revoke,  and  the  only  question 
is,  what  is  the  meaning  of  the  2l8t  sec.  of  the  Act,  and  the 
Court  has  given  its  opinion  already  on  motion. 

I  am  of  opinion  that  this  Allegation  is  admissible,  and     Allegation 
that,  if  proved,  the  will  is  entitled  to  probate  in  its  present  ad™>^^- 
form. 


Addams,  D.,  in  opposition  to  the  Allegation  of  the  Legatee.  Amombht. 
Although  it  might  be  shewn  what  the  words  were  at  first, 
yet  that  would  not  entitle  the  paper  to  probate  in  its  former 
state,  as  the  passages  are  not  legible  on  the  face  of  the  will. 
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that  J.  B.  told  her  - 
trix  boasted  ho*- 
remarkin^  t^ 

tionsbys  >  ;>JLn."     But  revocation   is   differently 

doDP    /'>';^^A  *^-        ^   ^"^  ^^  ^^ ' ''''  ^""^  p^'^ 

te*  A'^/'^'^   ;t?voked/' — so  part  of  a  will  may  be  re- 

/'""^J;  ^j^^ae  th&n,  &c,  or  by  the  burning,  tearing, 

'J'^'^f  jestroying  the  same  by  the  testator^  or  by  some 

'rf*<'*2l|i  &c,9  with  the  intention  of  revoking  the  same." 

i[ti^f\^B  will  as  effectually  destroyed,  with  the  intention 

i^^^'uflg  it,  by  obliterating,  as  if  the  testatrix  had  actually 

^^he  pa^'^S^  ^"^  ^^  burnt  it,  and  can  it  be  said  that  the 

^^s  80  obliterated  could  be  restored  by  evidence  aliunde  ? 

JLpge  J^^^^^  ^^  ^^  effectually  destroyed  as  if  the  testatrix 

L.J  cut  them  out,  and  as  to  the  animus  rcvocandit  there  can 

he  00  doubt  of  that  from  the  completeness  of  the  erasure 

^1,(1  the  observation  of  the  testatrix  at  the  time. 

NicholU  I^<»  contra, — I  again  submit  that  the  word  <*  ap- 
parent*' means  "  apparent  by  legal  evidence;"  and  as  to 
intention,  if  a  party  intend  to  obliterate,  he  or  she  must 
take  care  that  the  words  are  not  apparent,  that  is,  that  there 
IS  no  legal  evidence  of  them  ;  for  if  a  draft  of  the  will  as  it 
originally  stood  is  still  in  existence,  it  is  no  valid  obliteration. 
[Per  Curiam.— -Suppose  there  was  no  draft,  would  you 
admit  parol  evidence  ?]     Yes. 


JUIKJH*'"* 


Sir  H.  Jemner  Fust. — The  question  now  is,  as  to  the 
admissibility  of  an  Allegation  offered  in  opposition  to  the 
one  which  the  Court  has  admitted,  and  which  propounded 
the  paper  of  1837  with  certain  alterations,  and  pleaded  cir- 
cumstances from  which  the  Court  can  entertain  no  doubt 
that  it  was  the  intention  of  the  deceased  to  revoke  the 
legacies;  and  the  Courts  under  the  construction  which  it  has 
put  upon  the  21st  sec.  of  the  Act,  is  bound  to  give  effect  to 
the  alteration,  the  words  or  effect  before  the  alteration  not 
being  apparent,  that  is,  apparent  on  the  face  of  the  will. 
The  object  of  this  Allegation  is  to  shew,  from  information 
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hort  the  will,  what  was  its  effect  before  the  alteratioii,  and.      Jam.  25. 

supply  of  proof,  the  draft  will  is  produced,  and  they  offer     Xomdmi  ? 
'oduce  the  person  who  drew  the  will  from  the  draft,  and       WolMm. 
^as  present  at  the  execution,  to  prove  that,  at  the  time 

execution,  the  words  in  the  draft  were  in  the  will  when 
t  was  executed  by  the  deceased.     The  admissibility  of  this 
evidence  depends  upon  the  construction  of  the  21st  sect,  of 
he  Act,  which  enacts  that  no  obliteration  in  a  will  shall  be 
'alid  which  is  not  executed  as  a  will,  '<  except  so  far  as  the 
^ords  or  effect  of  the  will  before  such  alteration  shall  not  be 
pparent,*'  and  which,  therefore,  gives  effect  to  alterations 
mattested  where  the  passage  is  so  carefully  obliterated  as  to 
>revent  the  words  or  effect  being  apparent.     What  is  the 
neaning  of  the  word  "  apparent  '*?     Apparent  on  the  face 
}f  the  will  itself.    What  is  an  obliteration  ?    An  obliteration 
m  the  face  of  the  will.   It  would  have  been  more  convenient, 
nd  perhaps  better,  if  the  Legislature  had  said,  "made 
pparent  ;**  but  this  would  have  admitted  extrinsic  evidence, 
nd  it  is  quite  impossible,  from  the  words  of  the  Act,  not  to 
eel  a  strong  impression  that  the  intention  of  the  Legislature 
raa,  that,  if  a  testator  took  so  much  pains  to  obliterate  cer- 
lin  parts  of  his  will  as  to  render  it  not  apparent  on  the  face 
f  the  will  what  they  had  been,  such  alterations  should  be 
•  good  and  valid  as  if  executed  within  the  provisions  of  the 
\sX*  In  this  case  the  Court  has  no  doubt  as  to  the  intention 
if  the  deceased,  and  I  do  not  think  I  am  at  liberty  to  wrest 
he  words  of  the  Act.     I  must  take  the  construction  of  the 
rorda  ai  they  stand,  namely,  that  where  an  alteration  is 
lade  in  a  will  by  obliterating  the  words  so  completely  as  to 
rerent  its  being  seen  what  the  words  were  before  the 
Iterstiovi  was  made,  it  is  to  have  effect.     The  Court  does 
ot  take  upon  itself,  with  its  own  powers  of  vision,  to  deter- 
une  whether  the  words  can  be  made  out  or  not;  it  refers  it 
>  proofs  and  will  act  upon  evidence  satisfactory  to  its  own 
lind*     In  Brooke  v.  Kent,  the  question  turned  entirely, 
nder  the  20th  section,  upon  the  point  of  intention  ;  and  it 
'as  held  that,  in  such  a  caae,  the  intention  may  be  ascer- 
dned  by  evidence  dehors  the  instrument,  in  the  same  way 
I  in  other  casesy  notwithstanding  the  Act:  there  must  be  an 
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In  Brooke  v.  Keni  it  was  a  question  of  intention.  The  party 
revoked  sub  tnodo  only;  if  the  substitution  could  not  operate, 
there  was  no  animus  revocandi,  and  it  being  ascertainable 
what  the  words  were»  that  was  sufficient.  The  21at  sec. 
relates  entirely  to  alterations :  '^  no  obliteration^  interlinea- 
tion^  or  other  alteration."  But  revocation  is  differently 
treated  in  the  20th  sec.  "  No  will  or  codicil^  or  any  part 
thereof,  shall  be  revoked," — so  part  of  a  will  may  be  re- 
voked,— *'  otherwise  than,  &c,  or  by  the  burning,  tearing, 
or  otherwise  destroying  the  same  by  the  testator,  or  by  some 
other  person,  &c,  with  the  intention  of  revoking  the  same." 
Now,  is  not  a  will  as  effectually  destroyed,  with  the  intention 
of  revoking  it,  by  obliterating,  as  if  the  testatrix  had  actually 
cut  the  passage  out  or  burnt  it,  and  can  it  be  said  that  the 
words  so  obliterated  could  be  restored  by  evidence  aliunde  f 
These  legacies  are  as  effectually  destroyed  as  if  the  testatrix 
had  cut  them  out,  and  as  to  the  animus  revocandh  there  can 
be  no  doubt  of  that  from  the  completeness  of  the  erasure 
and  the  observation  of  the  testatrix  at  the  time. 

Nichollf  D.,  contra, — I  again  submit  that  the  word  **  ap- 
parent" means  "apparent  by  legal  evidence;"  and  as  to 
intention,  if  a  party  intend  to  obliterate,  he  or  she  must 
take  care  that  the  words  are  not  apparent,  that  is,  that  there 
is  no  legal  evidence  of  them  ;  for  if  a  draft  of  the  will  as  it 
originally  stood  is  still  in  existence,  it  is  no  valid  obliteration. 
[PsR  Curiam. — Suppose  there  was  no  draft,  would  you 
admit  parol  evidence  ?]     Yes. 


JuoGMxirr. 


Sir  H.  Jemnbr  Fust. — The  question  now  is,  as  to  the 
admissibility  of  an  Allegation  offered  in  opposition  to  the 
one  which  the  Court  has  admitted,  and  which  propounded 
the  paper  of  1837  with  certain  alterations,  and  pleaded  cir- 
cumstances from  which  the  Court  can  entertain  no  doubt 
that  it  was  the  intention  of  the  deceased  to  revoke  the 
legacies;  and  the  Courts  under  the  construction  which  it  has 
put  upon  the  21st  sec.  of  the  Act,  is  bound  to  give  effect  to 
the  alteration,  the  words  or  effect  before  the  alteration  not 
being  apparent,  that  is,  apparent  on  the  face  of  the  will. 
The  object  of  this  Allegation  is  to  shew,  from  information 
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dehors  the  will,  whut  was  its  effect  before  the  »lteration,  and.      Jam.  85. 
in  supply  of  proof,  the  draft  will  is  produced,  and  they  offer     yTT" 
to  produce  the  person  who  drew  the  will  from  the  draft,  and       Wai$oH, 
who  was  present  at  the  execution,  to  prove  that,  at  the  time 
of  ezecutiony  the  words  in  the  draft  were  in  the  will  when 
it  was  executed  by  the  deceased.     The  admissibility  of  this 
evidence  depends  upon  the  construction  of  the  21st  sect,  of 
the  Act,  which  enacts  that  no  obliteration  in  a  will  shall  be 
valid  which  is  not  executed  as  a  will,  **  except  so  far  as  the 
words  or  effect  of  the  will  before  such  alteration  shall  not  be 
apparent,*'  and  whidiy  therefore,  gives  effect  to  alterations 
unattested  where  the  passage  is  so  carefully  obliterated  as  to 
prevent  the  words  or  effect  being  apparent.     What  is  the 
meaning  of  the  word  "  apparent "?     Apparent  on  the  face 
of  the  will  itself.    What  is  an  obliteration  ?    An  obliteration 
on  the  face  of  the  will.   It  would  have  been  more  convenient, 
and  perhaps  better,  if  the  Legislature  had  said,  ''made 
apparent ;"  but  this  would  have  admitted  extrinsic  evidence, 
and  it  is  quite  impossible,  from  the  words  of  the  Act,  not  to    ' 
feel  a  strong  impression  that  the  intention  of  the  Legislature 
was,  that,  if  a  testator  took  so  much  pains  to  obliterate  cer- 
tain parts  of  his  will  as  to  render  it  not  apparent  on  the  face 
of  the  will  what  they  had  been,  such  alterations  should  be 
as  good  and  valid  as  if  executed  witliin  the  provisions  of  the 
Act.   In  this  case  the  Court  has  no  doubt  as  to  the  intention 
c^  the  deceased,  and  I  do  not  think  I  am  at  liberty  to  wrest 
the  words  of  the  Act.     I  must  take  the  construction  of  the 
words  as  they  stand,  namely,  that  where  an  alteration  is 
made  in  a  will  by  obliterating  the  words  so  completely  as  to 
prevent  its  being  seen  what  the  words  were  before  the 
alteration  was  made,  it  is  to  have  effect.     The  Court  does 
not  take  upon  itself,  with  its  own  powers  of  vision,  to  deter- 
mine whether  the  words  can  be  made  out  or  not;  it  refers  it 
to  proof,  and  will  act  upon  evidence  satisfactory  to  its  own 
mind.     In  Brooke  v.  Keni,  the  question  turned  entirely, 
under  the  20th  section,  upon  the  point  of  intention ;  and  it 
was  held  that,  in  such  a  case,  the  intention  may  be  ascer- 
tained by  evidence  dehors  the  instrument,  in  the  same  way 
as  in  other  cases,  notwithstanding  the  Act:  there  must  be  an 
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Jam.  25.      intention  to  revoke,  and  that  intention  may  be  made  out  as 

Tmmdeu        ^^  Other  cases.     I  am  not  prepared  to  depart  from  the  con- 

Waison. '     struction  which,  over  and  over  again,  I  have  put  upon  the 

2l8t  section  of  the  Act,  that,  the  words  or  effect  before  the 

alteration  not  being  apparent  on  the  face  of  the  instrument, 

they  cannot,  within  the  meaning  of  that  section,  be  made 

Allegation     apparent  by  evidence  dehors  the  instrument,  and  on  this 

rejected.  ground  I  reject  the  Allegation. 


Fu.  22.  The  Allegation  admitted  having  been  in  substance  proved, 

the  Court  pronounced  for  the  will  in  its  present  state* 

Proctors :  Pitcher  for  the  Executor ;  Nelson  for  the  Legatee. 


February  2. 
Attestation.      Batliss  v,  Saybr.— -Cattle.— -This  was  a  suit  respecting 

wwSfb^d^t-  ^^^  ^*^^  ®^  ^^^^^  ^^y^^'  ^*^^  ^'^^^  December,  1841,  the 
nesses  to  a  will  sole  question  being  whether  the  deceased  signed  the  paper 

deposed,   after  [jefore  the  two  attesting  witnesses  subscribed  their  names 

the    lapse     of  /.  i        m, 

more    than    a  thereto,  or  afterwards.     These  witnesses,  brothers  named 

year  and  a  half,  gmith,  who  were  both  illiterate  persons,  deposed  that  the 

one  positively,  ,  . 

the  other  not  deceased  signed  after  they  had  attached  their  signatures  to 

positively,  tiiat  ^^  attestation-clause.     W.  S.  stated  that  he  was  "  quite 

the  testator  bad 

signed  bejbn   positive  "  that  the  deceased  did  not  sign  the  paper  till  afler 

thejr  aflSxed  he  and  his  brother  had  signed  it ;  that  he  looked  over  the 
their  names  to  .i.  u^i.  •.•  i    i 

the  attestation.  P^P^i'  previously,  to  see  what  he  was  going  to  sign,  and  that 

clause  ;  the  he  did  not  recollect  any  name  being  to  the  paper  before  they 
ted,  after  publi-  signed  it ;  **  I  am  quite  sure,"  he  deposed,  "  that  the  deceased 
cation,  the  evi-  signed  after  we;"  and  on  interrogatory  he  adhered  to  this 
thw  ^  witneiw  statement,  T.  S.,  the  other  subscribed  witness,  deposed 
present  at  the  that  he  was  ''almost,  if  not  quite,  certain,"  that  the  de- 
^JS!i***^deposed  ceased  signed  the  paper  after  he  and  his  brother  had  sub- 
that  the  testa-  scribed ;  he  would  not  positively  swear  that  the  deceased's 
th' 'wtoesses^ name  was  not  there  when  they  signed,  but  he  believed  it 
and  probate  was  not.  A  third  person  having  been  present  at  the  execu- 
ciJurtwni^ot^^"'  namely,  William  Pike,  a  relative  of  the  person  in 
in  such  cases  whose  favour  the  will  was  made,  the  Court  gave  leave  that 
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he  should  he  examined  after  puhlication,  and  he  deposed  in        Fkb.  2. 
explicit  terms  that  the  deceased  signed  the  will  before  the  ^    wI7""qu„ 
attesting  witnesses  suhscrihed  their  names ;  that  T.  Sm  on 
reading  over  the  will,  ohserved  that  the  deceased  must  sign  ^f(^j^onof^e 
first,  and  he  did  so^  and  that  both  the  witnesses  must  have  witnesses,  but 
seen  the  deceased's  name  to  the  will,  as  they  saw   him  ^^\  ^^  ^^^ 
write  it.  attbeprobabilU 

The  attestation-clause  purported  that  the  will  was  signed  ties  of  the  case. 
by  the  deceased  in  the  presence  of  the  witnesses. 

The  will  was  propounded  by  a  female  with  whom  the 
deceased  lived,  as  man  and  wife^  who  was  named  sole  and 
universal  legatee ;  and  was  opposed  by  the  widow  of  the 
deceased  in  formd  pauperis. 

R.  PhiUknoref  D.,  in  support  of  the  will ;  Harding^  D«, 
contra. 

Sir  H.  Jbnner  Fust. — That  the  signature  of  the  de-  Judgment. 
ceased  was  made  in  the  presence  of  the  two  witnesses  there 
is  no  doubt ;  there  can  be  no  doubt  of  the  intention  of  the 
deceased  to  dispose  of  his  property  in  this  way,  and  there  is 
no  doubt  that  the  two  witnesses  did  attest  the  will  in  the 
presence  of  the  testator  and  of  each  other ;  and  the  simple 
question  is,  whether  the  paper  was  signed  by  the  testator 
before  it  was  attested  by  the  witnesses,  or  whether  their 
names  were  first  put  to  the  paper,  and  then  that  of  the  tes- 
tator. Now,  the  Court  is  called  upon  in  this  case  rather  to 
look  at  what  was  done  by  the  witnesses,  and  the  probabili- 
ties of  the  case>  than  to  trust  to  the  recollection  of  the  wit- 
nesses upwards  of  a  year  and  a  half  after  the  execution  of 
the  will,  as  in  the  former  case  of  Cooper  v.  BocketL*  One 
of  the  two  witnesses,  named  Smith,  has  an  impression  upon 
his  mind  that  the  deceased  had  not  signed  the  will  at  the  time 
when  they  attested  it ;  and  the  other  witness  has  also  an  im- 
pression, though  not  so  strong,  that  the  will  was  signed  by 
him  before  the  testator  affixed  his  signature  to  it.  Under 
these  circumstances,  no  doubt,  the  Court  was  willing  to 
receive  the  testimony  of  any  other  person  present  at  the 

•  2  Notes  of  Ca.  391. 
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Feb.  2,       transaction,  which  might  assist  the  conclusion  of  the  Court; 

BauH»9v,Sauer.  ^^^  accordingly  a  witness  of  the  name  of  Pike^  who  was 
present  at  the  execution  of  the  will^  has  been  examined  in 
the  cause.  He  is  a  connection  of  the  person  in  whose 
favour  the  will  is  made>  and»  therefore,  there  is  a  bias  on 
his  mind  to  support  the  interest  of  his  sister-in-law.  Now, 
Mr.  Pike  gives  a  different  account  from  that  given  by  the 
drawer  of  the  will,  as  to  the  manner  in  which  the  instruc- 
tions were  given,  and  if  there  had  been  a  positive  averment 
on  the  part  of  both  the  subscribed  witnesses  that  the  will 
was  not  signed  at  the  time  they  attested  it,  the  Court  would 
not  have  given  credit  to  Pike.  But  the  two  witnesses  do 
not  both  give  a  positive  statement ;  they  speak  only  from  an 
impression  on  their  mind,  after  more  than  a  year  and  a  half, 
and  how  can  the  Court  allow  this  question  to  depend  upon 
the  accuracy  of  the  recollection  of  these  witnesses,  speaking 
after  more  than  a  year  and  a  half  afler  the  transaction,  and 
who  admit  that  their  memory  is  infirm  ?  Now,  although  I 
admit  that  the  Court  must  not  in  all  cases  trust  to  witnesses 
reading  the  attestation- clause,  especially  when  they  are  illi- 
terate persons,  yet,  in  this  case,  which  is  a  doubtful  case, 
and  where  the  witnesses  do  not  both  depose  positively,  and 
one  witness  present  at  the  transaction  does  depose  positively 
the  other  way,  the  Court  cannot  leave  out  of  consideration 
the  fact  of  the  attestation-clause.  I  cannot  say  that  I  am 
prepared  to  believe  all  Mr.  Pike  deposes ;  but  when  the  two 
witnesses  do  not  swear  positively,  but  only  speak  from 
their  present  impression,  I  must  say  that  it  would  be  the 
most  dangerous  thing  in  the  world  if  the  Court  was  to  take 
evidence  of  this  description  on  which  to  set  aside  a  will 
made  according  to  the  express  directions  of  the  deceased. 
Under  all  the  circumstances,  I  am  of  opinion  that  the  will 
Probate        was  executed  in  conformity  to  and  with  the  requisites  pie- 

g'Mted.  scribed  by  the  Statute,  and  that  probate  should,  therefore, 

pass  to  the  universal  legatee,    there    being    no    executor 
appointed. 

Proctors : — Toker^  for  the  universal  leg^atee ;  Farguk^tr^  for  the 
widow. 
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fHiS^  ilfonvt  of  antitiralts. 

February  24. 

The  "  TowAN." — Act  on  Petitioru — This  was  an  action      Salvage.— A 

to  recover  a  compensation  for  salvaire  services  rendered  by  *^*'*™   ^^^   ^^' 

.  ward     beyond 

a  person  named  Tredwin,  and  a  boat's  crew^  six  in  number,  the  tender,  sup- 
to  a  vessel  named  the  Tarvan,  of  144  tons,  on  the  28th  Oc-  ported  by  exag- 
tober,  at  the  entrance  of  the  harbour  of  Padstow,  Cornwall,  miratsand^con' 
The  vessel  was  on  her  voyage  from  Llanelly  to  Little  Hamp-  cocted    evU 
ton,  with  stone  and  culm.     The  ship,  cargo,  and  freight,  nouSced^'^" 
were  valued  at  £376.     A  tender  of  £24  was   made  and  against,  with 
refused.  ^««^- 

Haggard,  D.,  and  Twiss,  D.,  for  the  salvors ;  Addams,  Feb.  17. 
D.,  for  the  owners. 

P£R  Curiam. — There  is  such  a  mass  of  contradiction  in  Cur,  adv.  vuk. 
the  aflSdavits,  that  I  must  take  time  to  consider  them. 

Dr.  Lushington.-— In  such  cases  as  this,  the  Court  gene-  Feb.  24. 
rally  finds  no  difficulty  in  disposing  of  them  as  soon  as  they  Judghkkt. 
have  been  heard ;  for  although  there  are,  and  always  will 
be,  contradictions  in  the  statements  and  evidence,  yet  the 
amount  of  salvage  compensation,  in  no  case  admitting  of 
ab&olute  precision,  can.  be  ascertained,  generally  speaking, 
with  a  reasonable  conviction  that  there  is  no  essential  error. 
In  the  present  instance,  however,  the  Court  has  assuredly 
found  an  exception ;  for  these  papers  exhibit  contradictions  Contradictions 
so  manifest  and  palpable,  that  the  only  result  is,  either  that  *"  ^®  evidence, 
the  tender  is  utterly  inadequate  to  the  service  performed,  or 
the  salvors  have  set  up  a  case,  not  merely  inflamed  and  ex- 
aggerated, but  entirely  inconsistent  with  the  true  state  of  the 
facts.     I  can  discern  no  medium — no  possibility  (according 
to  my  conception)  of  reconciling  the  evidence ;  to  make  the 
attempt  would,  I  think,  be  vain,  and  not  only  vain,  but  a 
desertion  of  duty,  where  the  case  requires  me  to  decide  "yes" 
or  "  no."    In  cases  conducted  by  Act  on  Petition  and  affida- 
vits, the  tests  for  ascertaining  the  truth  are  neither  so  many  nor 
so  effective  as  where  the  proceeding  is  by  Plea  and  Proof;  but 
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Fib.  2i.       itill  they  are  generally  sufficient  for  cases  of  this  description. 

-,.  "ZT"         I  must  try  this  case  by  the  probabilities  of  the  different  state- 

ments,  with  reference  to  the  occupations  and  interests  ot  toe 

various  deponents,  the  consistency  of  their  statements,  and 

the  weight  of  opposing  evidence. 

The  substance  and  giH  of  the  statement  on  die  part  of  the 
salvors  is,  that  the  ship,  cargo,  and  lives  of  those  on  board 
were  in  imminent  peril ;  that  of  that  peril  they  were  per- 
fectly conscious,  by  hoisting  a  signal  of  distress ;  and  that 
their  rescue  was  effected  when  other  aid  had  failed,  at  the 
equally  imminent  peril  of  life  to  the  salvors.     If  this  state- 
ment be  true,  who  could  doubt  that  a  tender  of  £24  is  utterly 
and  entirely  inadequate  to  the  danger  encountered^  to  the 
rescue  of  so  many  lives  and  to  the  preservation  of  the  whole 
property,  though  that  property  may  not  be  of  large  value  ? 
Evidence  for      Then  what  is  the  evidence  in  support  of  this  statement? 
the  lalvors.       YmX^  there  is  an  affidavit  sworn  on  the  21st  November  bj 
Lewis,  the  late  master^  and  the  whole  crew  of  the  Ttnvan, 
Now,  it  is  quite  clear  that  there  could  be  no  persons  more 
competent  from  actual  knowledge  to  describe  the  facts  cor- 
rectly, and,  except  as  to  hoisting  a  signal  of  distress,  thej 
do  most  fully  support  the  Act  on  Petition ;  indeed,  ther 
exceed  it,  for  they  describe  the  danger  as  most  imminent, 
and  the  exertions  of  the  salvors  to  save  as  not  less  perilous. 
It  is,  however,  ratlier  a  surprising  circumstance  to  find  the 
master  and  the  whole  crew  of  a  vessel  coming  forward  to 
depose  against  the  interest  of  the  owner.     Sometimes,  in- 
deed, one  or  two  of  the  crew,  and  very  rarely  the  master, 
are  found  so  deposing  against  the  interest  of  the  owner  ; 
but  I  never  recollect  a  case  in  which  the  master  and  the  whole 
of  the  crew  united  in  making  affidavits  in  direct  opposition 
to  the  interest  of  the  owner,  in  a  case  where  there  was  a 
real  opposition.     I  must  say  that  this  circumstance  neces- 
sarily awakens  some  suspicion  in  the  mind,  and  that  suspi- 
cion is  increased  when  it  turns  out  (as  it  does  in  this  case) 
that  the  master  has  been  discharged,  and  that  the  whole  crew 
were  for  some  considerable  period  of  time  lodged,  as  it  were, 
in  the  keeping  of  the  salvor.   If  nothing  further  had  occurred, 
I  should  still  have  entertained  this  suspicion  ;  but  there  is 
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an  affidavit  of  the  master,  made  at  a  late  period  of  the  cause^  Fza.  24. 
on  the  5th  February,  which  proves  that  he  at  least  is  not  mT^ 
worthy  of  credit,  for  this  obvious  and  plain  reason^ — ^that  it 
is  utterly  impossible  to  reconcile  his  first  affidavit,  of  the 
21st  November,  with  this  affidavit  of  the  5th  February. 
This  affidavit,  in  substance,  and  to  a  considerable  extent  in 
words,  negatives  both  the  salvor's  Act  and  his  own  prior 
affidavit,  for  it  denies  all  danger,  and  states  that  no  risk  was 
encountered  by  any  one  during  the  transaction.  Now,  the 
efiect  of  this  on  the  case  is  at  once  to  discredit  the  master. 
But  it  was  argued  (and  not  unfairly)  that  the  evidence  of 
the  mate  and  crew  remained  untouched,  and  certainly  they 
are  not  participators  in  his  double  and  contradictory  swear- 
ing ;  and  yet  I  must  say  that  the  suspicion  which  I  origi- 
nally entertained,  arising  from  the  circumstance  I  adverted 
to,  is  enhanced  by  the  proof  of  its  truth  in  one  of  the  indi- 
viduals who  joined  in  the  affidavit. 

The  affidavit  of  Mr.  Tredwin  himself  is  entitled,  d  priori^ 
to  the  credit  usually  given  to  the  affidavits  of  salvors,  and 
it  not  only  maintains 'the  Act,  but  in  some  degree  exceeds 
it.  It  is  somewhat  extraordinary,  however,  that  Lewis  and 
White,  who  join  in  that  affidavit,  do  not  depose  to  many 
important  facts  sworn  to  by  Tredwin  himself;  nor  can  it 
be  said  that  they  had  sworn  to  the  facts  before,  for  to  some 
most  important  ones  they  had  not  sworn,  such  as  the  signal 
of  distress,  the  great  danger  incurred,  and  the  prayers  of 
those  on  board  to  be  rescued  from  that  danger. 

The  third  affidavit  is  that  made  by  Tred  win's  boatmen ;  and 
the  only  observation  I  think  it  necessary  to  make  upon  it  at 
present  is,  that  it  exceeds  the  Act  and  goes  beyond  Tred- 
win's  affidavit,  and  in  fact  exceeds  every  statement  in  the 
cause  except  one,  in  the  affidavit  No.  4,  which  is  that  of  the 
Goast-Guard  men.  Whether  any  person  was  present  who 
had  the  command  of  the  Coast-Guard,  I  do  not  know  ;  but 
it  would  have  been  much  more  satisfactory  to  me  if  I  had 
had  evidence  from  that  quarter. 

The  first  part  of  that  affidavit  is  nearly  in  the  very  words 
of  Tredwin's  own  affidavit ;  the  latter  part  is  evidently  not 
what  men  in   their   condition   would  have   spontaneously 
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FcB.  24.      stated,  but  is  made  up  of  the  rhetoric  of  an  attorney's  clerk 
I'he'j^waH.    and  irrelevant  hearsay. 

No.  5  is  the  affidavit  of  four  labourers ;  and  it  describes 
more  minutely  the  refusal  of  the  pilot  to  go  out,  and  an  ap- 
plication made  to  a  person  (not  named)  in  charge  of  the 
Life-boat,  to  launch  it^  who  refused,  in  consequence  of  the 
danger.  In  all  other  respects  it  closely  resembles  the  affida- 
vits of  the  labourers  and  the  Coast-Guard  men. 

The  sixth  affidavit  is  that  of  Apps,  the  pilot,  and  Mitchell; 
and,  except  as  to  hoisting  the  signal  of  distress,  it  is  nearly 
to  the  same  effect  as  before  sworn  by  Tredwin. 
The  result.  The  result  is,  that,  if  the  affidavits  are  to  be  trusted,  the 

statements  in  the  Act  are  infinitely  less  than  the  real  truth. 
Leaving  out  of  consideration  the  evidence  of  Lewis  and  the 
crew,  tlie  case  is  still  supported  by  much  evidence  which 
ought  to  be  deserving  of  credit.  There  is,  however,  one 
feature  which  marks  the  case  throughout — namely,  that 
every  affidavit  of  the  salvors  is  couched  in  terms  of  great  ex- 
aggeration, and  in  a  tone  wholly  unnatural,  and  inconsistent 
with  the  character  of  the  person  who  swears. 
Case  of  the  It  is  now  time  to  examine  the  case  on  behalf  of  the  own- 
owners.  gj.g  .  ^^|.  .^  .g  ^^  necessary  to  state  their  answer  in  detail 

It  is  sufficient  to  state  the  points  which  arise,  and  the  evi- 
dence relating  to  them. 

First,  was  there  a  signal  of  distress  or  not  ?  Was  it  a 
signal  of  distress,  or  a  signal  for  a  pilot  ?  This  is  a  question 
of  no  small  importance  in  this  case,  for  if  there  did  exist 
danger  to  life  as  well  as  property,  it  is  only  consistent  with 
probability  that  there  should  have  been,  and  must  have  been, 
a  signal  of  distress.  Now,  the  master  and  crew  have  not 
deposed  that  at  any  time  a  signal  of  distress  was  hoisted, 
and  the  evidence  for  the  owners  negatives  it;  and  I  am 
satisfied  in  my  mind  that  in  truth  there  was  none  whatever — 
nothing  but  a  signal  for  a  pilot,  and  no  signal  of  danger 
at  all. 

I  find  it  stated  in  one  of  the  affidavits  of  the  salvors,  that 
the  vessel  had  eight  feet  water ;  but  there  is  no  evidence  of 
a  single  pump  being  at  work  during  the  whole  transaction. 
None  of  the  sails  were  gone ;  the  rigging  was  in  perfect 
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order  ;  the  vessel  sailed  very  well.  Two  witnesses  negative  Fxb.  24. 
danger  of  any  kind,  and  say  it  was  only  necessary  to  warp  ««  "^T" 
the  vessel  for  a  short  distance  to  enable  her  to  get  into  the 
harbour  of  Padstow  with  perfect  safety.  Then,  as  to  the 
pilot-boat^  did  she  or  did  she  not  attempt  to  reach  the  ship  } 
It  is  pleaded  in  the  Act  on  behalf  of  the  owners  that  Tred- 
win  took  the  line  and  pilot-boat,  and  this  is  said  to  have 
been  done  by  force ;  but  it  is  not  pleaded  that  it  was  done 
by  force.  I  think,  when  there  has  been  so  essential  an  omis- 
sion^ I  should  not  be  justified,  where  the  evidence  is  not 
clear  and  the  party  has  had  no  opportunity  to  answer,  in 
assuming  that  violence  was  actually  used  iii  taking  posses- 
sion of  the  line.  I  think,  in  justice  to  Mr.  Tredwin,  I  must 
not  assume  that  the  fact  is  distinctly  proved.  But  I  think 
the  testimony  of  Harris,  and  especially  of  Mitchell,  contra- 
dicts the  averment  that  the  first  boat  could  not  have  gone  to 
the  ship's  assistance.  Other  facts  tend  to  shew  that  there 
was  no  danger.  It  was  argued  that  the  pilot  was  taken  on 
board  another  ship ;  but  that  is  not  stated  in  the  Act. 

But  there  is  another  circumstance.  The  Padstow  Asso- 
ciation considered  £12  a  sufficient  reward  for  this  service, 
and  this  award  was  made  in  the  presence  of  Mr.  Tredwin. 
Now  certainly  Mr.  Tredwin  was  not  bound  to  defer  to  any 
award  of  the  Committee ;  at  the  same  time,  it  is  an  impor- 
tant ingredient  in  the  case,  that  that  Committee,  consisting 
of  most  competent  persons^  sitting  recenti  facto,  on  the  3 1st 
October,  in  the  presence  of  the  individual  most  interested, 
and  who  had  full  power  of  explanation,  pronounced  an  opi- 
nion that  this  service  would  be  well  recompensed  at  £12. 

Having  investigated  the  case  so  far,  I  do  not  think  it  ne-  Concluiion. 
cessary  to  travel  further  into  the  affidavits ;  I  am  satisfied  of 
the  following  facts : — 1st.  That  there  was  no  signal  of  dis- 
tress hoisted ;  2nd.  That  after  the  vessel  came  to  an  anchor, 
inside  the  port,  there  was  no  risk  to  the  vessel  or  the  lives 
of  the  crew ;  3rd.  That  there  was  no  risk  in  boarding  her, 
and  that  this  would  have  been  done  by  the  first  pilot-boat, 
if  Mr.  Tredwin  had  not  interfered  ;  4th.  1  am  satisfied  as  to 
the  subsequent  management  of  the  vessel,  but  upon  this 
question  I  am  not  going  to  give  an  opinion ;  5th.  I  think 


aO  PREROGATIVE  COURT.  [Hn.T. 

Fkb.  24.  that  there  was  an  improper  resistance  to  the  smpersttUas^  and 
fL^^  even  a  very  gross  attempt  to  retain  possession  of  the  ship, 
and  if  possession  of  the  vessel  had  been  retained  after  the 
supersedetu  had  gone  down  to  Padstow  and  been  served  on 
the  parties,  I  should  have  attached  every  individual  engaged 
in  the  transaction ;  6th.  I  am  of  opinion  that  tbe  arrest  of 
the  vessel  for  £450  was  unreasonable  and  oppressive ;  and 
7th.  I  think  the  tender  is  ample. 

The  whole  of  these  proceedings  convince  me  of  the  neces- 
sity of  watching  with  great  vigilance,  not  to  say  suspicion, 
transactions  of  this  description  in  distant  ports,  and  of  pro- 
tecting owners  and  underwriters  from  what  I  consider  such 
attempts  at  extortion,  supported  by  the  concoction  of  evi- 
dence so  strong,  that  its  very  strength  destroys  its  effect  and 
credibility. 
Tender  pro-  I  pronounce  for  the  tender,  and  with  costs,  hoping  and 
nounced  for,  trusting  that  this  example  will  prevent  the  reiteration  of  pro- 
ceedings so  culpable  as  this. 

Proctors  : — TMs,  for  the  salvora;  PucklCy  for  tbe  owners. 


iPrerogatibe  Court  of  tfanterliurs. 

February  26. 

A  will  of  1832,  James  v,  Cohen. — Cause. — This  was  a  business  of  prov- 
revoked  bvTm-  ^"^  ^^  solemn  form  the  will  of  Lyon  Cohen,  who  died  on  the 
plication  by  the  5th  March,  1832,  a  widower,  without  child  or  parent,  leav- 
execution^of^a  j,^g  property  amounting  to  about  £7,000.  The  cause  wa« 
which  was  not  promoted  by  Thomas  Hart  James,  as  executor,  against  David 

— HelT'"fhat  ^^^^"»  ^^®  brother  and  only  next  of  kin  of  the  deceased, 
tbe    question,  who  was  of  a  Hebrew  family.     On  behalf  of  the  executor, 

whether    the    j^  was  alleged  that,  on   the  21st  June,  1832,  the  deceased 

presumed    de-  . 

structionofthe  wrote  and  signed  his  will,  and  likewise  a  codicil  of  the  same 

IrTd  ^h"  f^"  ^*^'  which,  on  the  19th  December,  1833,  he  shewed  to 
mer  papers  J*  S.,  a  confidential  friend,  in  the  presence  of  T.  H.  James  ; 
(which     were  that  J.  S.  recommended  that  the  papers  should  be  witnessed, 
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and  the  deceased  acknowledged  his  signature  thereto  in       F»*  96. 
the  presence  of  J.  S.  and  T.  H.  J.,  and  thereupon  delivered  Jameav.Cohen, 

the  will  and  codicil  to  T.  H.  James:  that,  on  the  18th     ^  .     ^,     . 

not  ID  the  de- 

March,  I8S6,  the  deceased,  intending  to  alter  the  disposi-  ceased's    pos- 
tion,  had  the  will  and  codicil  brought  to  him  by  James,  and,  s^^f  io"»  *"<^  '"«- 
m  the  presence  of  J.  S.,  wrote  and  subscribed  a  codial,  celled),  depen- 
which  J.  8.  attested,  and  the  deceased  delivered  the  same,  ^?^  "P^"  ^^^ 
with  the  will  and  former  codicil,  to  James^  directing  him  to  ^f    ^g    ^ase, 
take  care  of  them  ;  that  the  deceased,  down  to  the  time  of  there  being  no 
his  death,  spoke  of  the  will  and  codicils  being  in  the  pos-  jg^  one  way  or 
session  of  James,  who  was  the  grandson  of  the  deceased's  the  other ;  and 
wife,  and  was  brought  up  and  advanced  by  him  in  business,  ^^  ^jj^^e  was 
and  for  whom,  and  his  sister,  Mary  Ann  Cohen  James  (now  po  evidence  of 
Mrs.  Atterton),  a  legatee  in   the    former   codicil,  the  de-  v"ve"the"fonner 
ceased  entertained  a  great  regard.     On  behalf  of  the  next  of  papera^andthat 
kin,  it  was  pleaded  that,  in  October,   1836,  the  deceased  Jj*^  d^^ut 
gave  instructions  to  his  solicitor,  Mr.  James  Morris,  to  pre-  testate. 
pare  a  draft  will,  which  the  deceased,  in  the  same  month 
and  year,  duly  executed  (or  a  will  engrossed  therefrom), 
whereby  he  revoked  any  former  will  or  codicil ;  that  the 
will  so  executed  was  left  with  the  deceasedi  who  afterwards 
mentioned  his  having  made  such  will,  and  that  it  was  in  his 
p»088es8ion ;  that,  after  the  execution  of  such  will,  the  de- 
ceased made  several  ineffectual  attempts  to  procure  the  re- 
turn of  the  former  will  and  codicils  from  T.  H.  James,  who 
alleged  that  they  were  lost  or  mislaid ;  that  the  deceased, 
for  some  years  before  his  death,  had  become  less  attached 
to  T.  H.  James  than  he  had  been,  partly  on  account  of  his 
having  married  without  his  consent,  and   partly  from  his 
having  set  up  in  his  own  way  of  business  near  him,  and  that 
he  was  likewise  incensed  against  Mrs.  Atterton  for  her  mar- 
riage  without  his  consent ;  that  the  sister  of  the  deceased, 
one  of  the  residuary  legatees  in  the  will  of  1832,  died  in 
September,  1839. 

The  principal  points  in  the  case  were,  first,  whether  the     Points  in  the 
will  of  October,  1886  (the  execution  of  which  was  admitted  ^**®* 
by  the  executor,  but  which  was  not  forthcoming),  was  made    * 
with  the  intention  of  revoking  the  will  and  codicils  of  1832  and 
1833;  secondly,  whether,  supposing  the  deceased  did  thereby 
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Contents 
the  papers. 


Fbb.  26.      intend  to  revoke  those  papers,  he  destroyed  the  subsequent 

,  "L  .      will  with  the  intention  of  revivinir  the  former  will  and  co- 

James Y.Cohen.  «   i  . 

dicils,  or  for  the  purpose  of  dying  intestate. 

of  By  the  will  of  1832,  the  deceased  purported  to  bequeath 
to  Thos.  Hart  James  all  his  stock  in  trade,  lease  of  his  house, 
fixtures,  furniture^  plate,  linen,  wearing  apparel,  and  every 
thing  whatsoever  within  the  house,  the  debts  on  his  books, 
all  acceptances,  and  his  imperial  bonds,  free  from  all  de- 
mands. By  the  codicil  of  the  same  date,  he  bequeathed  all 
his  other  property  equally  between  his  brother,  sister,  T.  H. 
James,  and  Mary  Ann  Cohen  James.  By  the  codicil  of 
1836,  he  appointed  B.  B.,  and  T.  H.  James,  described  as 
his  (deceased's)  "  grandson,"  as  executors.  By  the  will  of 
1836  (the  drafl  of  which  was  brought  in  by  Mr.  Morris,  the 
drawer),  the  deceased  purported  to  bequeath  to  his  brother, 
David  Cohen,  his  Hebrew  books ;  to  his  "  nephew,"  Thos. 
Hart  James,  his  stock  in  trade  (but  not  the  debts  owing 
thereon),  the  furniture,  plate,  china,  and  things  belonging 
to  his  dwelling-house,  and  also  the  lease  of  the  said  house ; 
to  each  of  his  executors  (except  T.H.  James),  £50  ;  his  other 
leasehold  estates  and  the  residue  of  his  personal  estate 
and  effects,  to  B.  B.,  T.  H.  James,  and  M.  A.,  upon  trust, 
to  convert  to  money  and  pay  one- fourth  to  T.  H.  James, 
and  to  invest  the  other  three- fourths  and  pay  the  interest  of 
one-third  to  his  brother  for  life ;  of  one-third  to  hid  sister 
for  life ;  and  of  the  other  third  to  Mrs.  Atterton  for  life,  for 
her  sole  use,  and  after  her  death  to  her  children  ;  the  rever- 
sion of  the  other  two- thirds  to  two  nieces  of  the  deceased, 
daughters  of  his  sister ;  the  trustees  before  named  are  ap- 
pointed executors. 

Haggard  J  D.,  and  Harding,  D.,  were  heard  for  the  exe- 
cutor ;  Addatm,  D.,  and  Curteisy  D.,  for  the  next  of  kin. 


JUDGMKNT. 


Sir  H.  Jenner  Fust  (after  stating  the  contents  of  the 
testamentary  papers). — Thomas  Hart  James  and  Mary  Ann 
Cohen  James  (now  Mrs.  Atterton)  were  no  relations  of  the 
deceased,  but  of  his  wife.  The  former  had  been  assisted  in 
business  by  the  deceased,  who  had  lent  him  money  for  that 
purpose,  and  though  there  was  a  quarrel  between  the  de- 
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ceased  and  him,  they  became  reconciled,  and  the  deceased      Feb.  26. 
had  great  regard  and  affection  for  him.     His  sister,  Mrs.  j         ^. 
Atterton,  had  also  married  without  the  deceased's  consent, 
and  he  was  displeased  at  that ;  but  it  is  sufficiently  proved 
that  he  became  reconciled  to  her,  and  declared  that  he  in- 
tended to  provide  for  her,  and  in  the  draft  will  of  October, 
1636,  he  left  her  a  fourth  part  of  the  residue  of  his  pro- 
perty for  life.     The  execution  of  a  will,  conformably  to  the 
draft,  is  pleaded  in  the  Allegation  of  Mr.  Cohen,  and  the 
admission  of  Mr.  Hart  James  would  be  sufficient  proof  of  the 
execution  of  that  will,  as  far  as  he  is  concerned  ;  but  it  was 
not  considered  sufficient  as  against  Mrs.  Atterton,  his  sister  ; 
and  the  Court  was  prayed  (or  rather  the  Court  suggested) 
that  the  conclusion  of  the  cause  should  be  rescinded,  in 
order  to  examine  Mr.  Morris,  the  solicitor  of  the  deceased, 
who  had  prepared  the  will  for  his  execution.     Mr.  Morris 
has  accordingly  been  examined,  and  he  has  proved  the  exe- 
cution of  the  instrument,  and  that  it  was  in  conformity  with 
the  draft  annexed  to  his  deposition,  and  the  result  is,  that 
the  will  was  executed  in  October,  1836,  and  delivered  into 
the  possession   of  the  deceased   himself.      On  the  death 
of  the  deceased,  this  will  was  not  forthcoming,  and  it  is 
presumed  that  it  was  destroyed  by  him,  anxmo  revocandif 
and  the  question  is, — a  will  having  been  executed  by  the 
deceased,  revoking  by  necessary  implication,  though  not 
in  terms,  the  former  will, — whether  the  cancellation  of  the 
later  will,  animo  revocandi^  by  the  deceased,  revives  the  will 
of  prior  date.     I  do  not  know  that  the  law  upon  this  point     Law  of  the 
has  been  expressly  laid  down  ;  but  I  take  the  law  to  be  this,  ^^' 
—that  there  is  no  legal  presumpton  one  way  or  the  other ; 
that  the  question  of  revival  or  non-revival  is  a  question  of 
circumstances,  and  there  is  no  legal  presumption  one  way  or 
the  other.     That  was  the  doctrine  held  by  my  learned  pre- 
decessor. 

If  the  question,  then,  depends  on  the  circumstances  of  the  Circumstanceg. 
case,  the  first  consideration  is, — what  was  the  state  of  the 
deceased's  family,  and  of  his  testamentary  disposition,  at  the 
time  when  these  different  wills  were  executed  by  him  ?   Now, 
at  the  time  when  the  first  will  was  executed,  the  deceased's 
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Fib.  26.      next  of  kin  consisted  of  his  brother,  his  sister,  and  his  two 
JamsT^CAh^  nieces ;  for  the  latter  he  made  no  provision  by  the  will  of 
1832,  their  mother  being  alive,  who  was  to  take  one-fourth 
of  the  residue  of  the  property ;  but  in  1836,  the  deceased 
made  a  different  disposition  of  his  property,  whereby  his  bro- 
ther and  sister  had  only  a  life-interest  each  in  one-fourth  of 
the  property,  and  the  two  nieces  were,  after  the  death  of 
the  brother  and  sister,  to  take  those  proportions  of  the 
property  absolutely.    And  by  this  paper  he  appointed  B.  B^ 
T.  H.  James,  and  M.  A.,  executors  of  his  will ;  whereas  he 
had  appointed  6.  B.  and  T.  H.  James  only  his  executors  of 
the  will  of  1832.     It  appears  to  me  that  there  is  a  very  ma- 
terial diflTerence  between  the  codicil  of  1833  and  the  will  of 
1836,  for  by  the  latter  the  brother  is  not  to  take  an  absolute 
interest,  but  only  a  life-interest,  in  his  share  of  the  residue. 
Now,  this  will  of  1836,  having  been  executed  by  the  de- 
ceased, must  clearly  be  a  revocation  of  the  former,  and  hav- 
ing been  destroyed  by  the  deceased  himself,  animo  revocan&i 
can  I  conclude  with  certainty  that  he  intended  to  revive  the 
will  and  codicils  of  1832  and  1833  ?     His  sister  died  in 
1839,  and  he  said  he  must  alter  his  will — that  is,  as  far  as 
regarded  the  life-interest  in  the  residue  given  to  his  sister. 
This  might  be  a  reason  for  the  alteration  of  the  will,  though 
not  for  returning  immediately  to  the  will  of  1832  and  the 
codicil  of  1833;  for  the  question  is,  not  whether  the  de- 
ceased meant  to  alter  the  last  will,  but  whether  he  meant  to 
return  to  the  former  will ;  and  I  cannot  think  that  there  is 
any  one  circumstance  from  which  I  could  collect  an  inten- 
tion to  return  to  the  papers  of  1832  and  1833.     I  am  clear 
that  the  deceased  did  not  intend  to  make  T.  H.  James  sole 
executor  of  his  will,  for,  although  by  the  cancellation  of  the 
will  of  1836  he  revoked  the  appointment  of  M.  A.  as  one  of 
the  executors  of  that  will,  it  does  not  follow  that  he  revoked 
the  appointment  of  the  other  executor.     And  the  question 
comes  to  this, — whether  the  circumstances  of  the  case  are 
such  as  to  leave  the  Court  in  no  doubt  that  the  deceased 
meant  to  return  to  the  former  papers.     1  have  these  facts, 
that  the  former  will  and  codicils  remain  uncancelled,  and 
that  the  deceased  knew  they  were  uncancelled^  for  he  knew 
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that  tbey  were  in  the  possession  of  T.  H.  James ;  but  although      Fxb.  26. 
he  knew  they  were  in  his  possession ,  he  had  applied  for  them  ,  ^  . 

to  James,  who  for  some  reason  did  not  return  them,  and 
therefore  it  does  not  follow  that^  if  he  had  had  possession  of 
the  papers,  they  would  not  have  been  cancelled.  James 
keeps  the  papers  in  his  possession,  and,  therefore,  there  is  not 
the  same  inference  arising  from  their  remaining  uncancelled 
as  there  would  have  been  if  the  papers  had  been  in  the 
deceased's  own  possession.  He  applied  for  the  papers,  and 
they  were  not  giyen  up  to  him,  and^  therefore,  there  is  not 
the  same  inferoM^e  from  this  fact  as  there  would  have  been 
had  the  papers  been  in  the  deceased's  possession,  and  re- 
mained uncancelled* 

The  Court  would  be  glad,  if  it  could,  to  pronounce  for 
these  papers,  for  the  effect  of  a  judgment  against  them  will 
be  to  deprive  Mr.  T.  H.  James  and  Mrs.  Atterton  of  any  pro- 
vision whatever.  Certainly,  the  Court  has  not  an  impres- 
sion upon  its  mind  that  the  deceased  intended  to  leave  them 
unprovided  for ;  but  whichever  way  the  Court  decided  this 
case,  the  intentions  of  the  deceased  would  be  defeated.  The 
Court,  I  am  afraid,  is  under  the  necessity  of  pronouncings 
under  the  circumstances,  that  there  is  not  sufficient  evidence 
on  which  to  pronounce  for  the  validity  of  the  will  of  1832 
with  the  two  codicils  of  1833  and  1836,  and  the  effect  of  this 
decision  will  be,  that  the  deceased  is  dead  intestate.  I  pro-  Validityoftbe 
nounce  againsi;  the  validity  o£  the  will  and  two  codicils  pro-  ^^  pronounc- 
pounded,  and  that,  as  far  as  appears  to  the  Court,  the  de- 
ceased is  dead  intestate.  The  costs  must  be  paid  out  of  Costs. 
the  estate.  It  is  a  very  hard  case  on  Mr.  James  and  Mrs. 
Atterton. 

Proctors: — Taiham,  for  the  Executor;    Wtlls^  for  the  Next 

of  K'm 
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JH^igj^  Court  of  aumiraiUff* 

March  9. 

Collision.—      The  "  James  Watt." — Cause,  hy  Plea  and  Proof. — ^This 

the^  ^Trinity^  ^*®  ^^  action  by  the  owners  of  the  Perseverance,  a  small 

House    rules   schooner  of  76  tons^  to  recover  the  damage  she  sustained  in 

veMe!*and""a  *  collision  with  the  James  Walt,  a  steam-vessel  of  300  tons, 

sailing-vessel    belonging  to  the  Steam  Navigation  Company.   The  schooner 

in^'^hi  ^'*^*^'  ''^as  making  her  way  up  the  river  Thames  to  London,  deeply 

directions  by   laden.     The  wind  being  adverse,  she  had  anchored,  in  the 

night.  evening  of  the  SOth  of  September,  abreast  the  Black-tailed 

Beacon,  and  when  she  recommenced  her  voyage  with  the 

turn  of  the  tide,  in  tacking  across  the  river, .  towards  the 

Kentish  coast  (according  to  one  party,  above  the  Nore  Light, 

and  according  to  the  other,  below  it),  the  James  Watt,  which 

was  proceeding  to  Newcastle,  with  a  valuable  cargo  and  100 

passengers,  came  in  collision  with  her.  The  night,  according 

to  the  schooner's  crew,  was  clear  and  light ;  the  other  side 

represented  it  to  have  been  hazy  and  dark  <<  on  the  water.** 

The  schooner  was  close-hauled  on  the  starboard  tack ;  the 

steamer  had  the  wind,  though  not  the  tide.     The  case  on 

the  part  of  the  schooner  was,  that  she  kept  her  course,  as 

bound  to  do,  till  the  collision  became  inevitable,  when  she 

ported  her  helm  ;  that  the  steamer  should  have  gone  astern, 

and  that  the  collision  was  owing  to  her  non-compliance  with 

the  regulations.  On  the  part  of  the  steam-vessel  it  was  alleged 

that,  although  the  schooner  could  have  seen,  and  did  see, 

the  steamer,  which  had  two  bright  lights ;  the  latter,  owing 

to  the  state  of  the  night,  could  not  discern  the  schooner  or 

her  course  until  too  late ;  that  when  they  made  it  out,  it 

was  too  late  to  port,  but  the  engines  were  stopped  and  the 

steamer  lay  dead  in  the  water ;  that  the  collision  was  either 

the  result  of  pure  accident,  or  attributable  to  the  want  of 

seamanship  on  the  part  of  the  schooner,  which,  according 

to  their  own  shewing,  could  have  avoided  the  collision ;  and 

it  was  a  rule  of  law,  that  when  a  party  might  have  avoided 

an  accident  and  did  not  do  so,  he  was  the  author  of  his  own 
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wrong,  and  not  entitled  to  sue.     Bridge  v.  Grand  Junction     MAmcu  9. 

Railwaif  Company.*  Jam^ati, 

The  Court  was  assisted  by  Trinity  Masters^ 
Sir  J.  Dodsonf  Q.  A.^  and  Haggard,  D.,  for  the  schooner ; 

AddanUf  D.,  and  Robinson,  D,,  for  the  steamer. 

Dr.  Lushington. — Gentlemen,  some  of  the  most  mate-  Sum mimo  vt. 
rial  facts  in  this  case  admit  of  no  doubt  whatever — namely^ 
that  the  Perseverance  was  proceeding  up  the  river  Thames 
early  on  the  morning  of  the  Ist  of  October,  with  an  adverse 
wind ;  and  it  appears  to  me  of  no  importance  whether  the 
wind  was  blowing  from  the  N.W.  by  W.,  as  stated  by  the 
Perseverance,  or  from  the  W.N.W.,  as  stated  on  behalf  of 
the  steamer.  It  is  quite  clear  that  at  this  time  the  Perseve^ 
ranccy  in  order  to  beat  up  the  river^  was  upon  the  starboard 
tack^  towards  the  south  shore,  close-hauled,  and  as  near 
to  the  shore  as  the  state  of  the  wind  and  weather  would 
permit  She  had  the  tide  in  her  favour,  for  it  was  flood- 
tide. 

Now,  in  the  first  instance,  I  will  bring  under  your  con-  Case  of  the 
sideration  the  case  of  the  Perseverance,  as  it  regards  her  own  •™'*«^««««« 
conduct.  About  a  quarter  past  two  a.m.,  the  Perseverance 
discovered  the  steamer  coming  down  the  river  at  a  certain 
distance  from  her,  be  it  what  it  may  :  with  regard  to  the 
actual  distance,  I  apprehend  it  to  be  next  to  impossible  that, 
under  circumstances  resembling  these,  there  could  be  any 
accurate  measurement  of  distance ;  and  no  imputation  rests 
upon  the  witnesses  who  give  different  opinions  as  to  dis- 
tance, when  it  is  impossible  that  there  should  be  a  standard 
by  which  we  may  ascertain  it  with  correctness.  But,  how- 
ever, those  on  board  the  Perseverance  (as  it  is  sworn,  and 
there  is  nothing  to  contradict  it)  were  all  on  deck,  and  I  take 
it  to  be  perfectly  clear  that  the  Perseverance  must  have  dis« 
cemed  the  steamer  at  a  much  greater  distance  than  the 
steamer  discerned  the  Perseverance,  and  for  two  reasons — 
first,  because  the  Perseverance  was  much  smaller  in  bulk 
(though  she  had  all  her  sails  set,  which  would  make  her 

*  3  Mees.&  W.  244.  t  Captoin  Locke  and  Captain  Back. 
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Mamch  f.  more  visible) ;  and^  seoondly,  because  the  steamer  carried 
fmntfWttft  ^^^  brilliant  lights^  which  would  be  more  discernible  by 
reason  of  the  darkness  of  the  night.  Being  then  dose- 
hauled  on  the  starboard  tack^  and  perceiving  the  ateamer 
coming  down  the  river^  what  was  it  her  duty  to  do  in  the 
first  instance,  before  she  knew  that  any  thing  had  been  done 
by  the  steamer  ?  It  is  admitted  on  all  sides  that^  if  it  hsd 
been  daylight,  the  general  rule  would  have  been,  that  the 
steamer  should  have  gone  astern  of  the  Perseverance;  and  I 
presume^  though  it  was  night,  if  the  steamer  could  have 
discerned  the  Peneveranccy  it  would  still  have  been  her 
duty  to  go  astern.  The  Perseverance  keeps  her  course. 
Ought  she  to  have  altered  it,  or  not?  I  apprehend  that 
she  did  right  in  keeping  her  course,  and  that  very  grest 
inconvenience  would  arise  if,  the  moment  a  steamer  is 
seen,  not  knowing  what  course  she  might  take,  vessels  of 
this  description,  beating  up  the  river,  and  bein^  close- 
hauled,  should  in  the  first  instance  put  about.  That  she  had 
ample  time  to  put  about  there  is  no  doubt,  if  that  had  been 
the  proper  measure  to  be  put  into  execution. 

Now,  let  us  look  at  the  progress  of  the  affair.  The  two 
vessels  are  approaching  each  other ;  those  on  board  the  Per' 
severance  perceive  that  the  helm  of  the  steamer  had  been  pot 
to  port,  and  as  soon  as  they  see  it,  they  put  their  helm  to 
port.  That  measure  is  not  inculpated  by  the  steamer,  be- 
cause they  called  upon  her  to  do  so,  and  she,  seeing  the 
danger,  adopted  it ;  and,  so  far  as  I  am  able  to  judge,  that 
was  the  only  measure  that  could  be  adopted,  under  the  dr» 
cumstances,  to  diminish  the  evil.  That  she  had  time  then 
to  come  round  is  a  very  different  question.  To  ascertain 
that,  we  must  look  at  the  evidence  of  those  on  board  the 
steamer ;  for,  of  course,  it  was  impossible  that  the  Perse- 
verance could  perceive  that  the  helm  of  the  steamer  wss 
altered  tiU  she  had  actually  been  put  to  port,  and  not  even 
then  at  the  very  moment.  According  to  the  evidence  of  all 
on  board  the  steamer,  two  minutes  did  not  elapse  between 
the  time  they  hailed  the  Perseverance  to  port  the  helm  and 
the  actual  collision.  Under  these  circumstances,  I  shall  have 
to  ask  you,  whether  you  think  that  the  Perseverance  was  to 
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blame — candidly  and  openly  stating,  that  in  my  opinion  she     Maich  9. 
was  not. 

Now  I  come  to  the  case  of  the  steamer.  Perceiving,  pro* 
bably  at  the  distance  o£  about  half  a  mile,  that  there  was 
a  vessel  in  sight,  what  is  done  by  the  master  of  the  steamer?  Cue  of  the 
Does  he,  or  does  he  not,  do  that  which  was  fit  and  proper  •teamer. 
to  be  done  ?  We  will  take  his  own  account.  There  were 
two  persons  on  the  look-out  at  that  time— Maybank  and 
Heley ;  but  Maybank  first  descried  the  Perseverance^  and 
called  out  that  there  was  a  vessel  on  the  larboard  bow  ;  and 
he  says  it  was  about  two  points.  The  master  immediately 
perceived  her,  and  he  says  it  was  at  the  distance  of  half  a 
mile ;  this  is  his  evidence :— "  Immediately  afler  my  answer- 
ing the  bow,  by  saying,  *  I  see  it,'  I  turned  ofT,  and  called 
out  to  the  wheely  *  port,*  which  was  answered,  <  port  it  is.' " 
Now,  let  us  consider  whether,  under  these  circumstances^ 
he  ought  or  ought  not  to  have  ported  his  helm.  He  was  in 
doubt ;  that  is  his  own  statement.  The  general  rule  is  ad- 
mitted, that  he  ought  to  have  gone  astern  of  the  Perse^ 
verance.  His  answer  to  that  general  rule  is,  "  I  did  not 
comply  with  that  general  rule,  because  I  did  not  know 
which  way  the  vessel  was  going."  If  the  vessel  had  been 
on  the  other  tack>  then,  I  apprehend,  porting  the  helm  would 
have  been  just  the  proper  measure  he  should  have  taken ;  but, 
being  in  doubt  and  ignorance,  he  ported  his  helm.  I  want 
to  know  why  he  ported  his  helm ;  why,  not  being  able  to 
discover  the  vessel,  instead  of  porting  his  helm,  he  did  not 
continue  in  his  original  course,  easing  and  stopping  his  en- 
gines, till  he  was  able  to  discover  the  course  the  Perseverance 
was  steering,  and  then  acting  according  to  circumstances? 
It  is  said  that  he  followed  the  rules  of  the  Trinity  House. 
I  know  of  no  such  rule*  True  it  is,  that  when  two  steamers 
are  approaching,  it  has  been  ruled  by  you,  over  and  over 
again,  that  they  are  to  pass  larboard  to  larboard ;  but  I  never 
yet  heard,  that  when  a  steamer  is  going  down  the  river,  and 
descries  a  vessel  coming  up,  when  the  wind  is  adverse  to  every 
vessel  coming  up,  the  steamer,  descrying  the  vessel,  is  to 
port  her  helm  before  she  discovers  what  course  the  vessel 
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Now  let  us  see  what,  according  to  his  own  case,  would 
have  been  the  state  of  things  if  he  had  not  ported  his  helm; 
if  he  had  eased  his  engines,  or  stopped  them.  Maybank 
says : — "  In  about  one  minute  of  my  reporting  the  sail,  I 
made  out  that  the  vessel  so  seen  was  standing  to  the  S." 
What  says  Heley  ? — "  In  about  a  minute  and  a  halt.**  Then, 
if  he  had  not  altered  his  course,  but  had  stopped  for  a  very 
short  time,  he  would  have  discovered  the  course  of  the  Per* 
severance,  and  could  have  adopted  measures  that  might  have 
prevented  the  collision.  The  measure  he  did  adopt  was  not 
merely  to  port  his  helm,  but  a  second  time  he  gave  orders 
to  put  it  hard  a-port,  and  eased  his  engines,  and  then  stopped 
them. 

It  is  contended,  it  roust  be  clear,  under  the  circumstances 
of  this  case,  that  the  collision  took  place  in  consequence  of  the 
Perseverance  running  into  the  steamer,  and  not  the  steamer 
into  the  Perseverance,  Let  us  consider  how  this  matter  standi 
in  point  of  law.  If  a  collision  takes  place  from  the  fault 
of  one  vessel,  it  is  not  of  the  least  importance  which  vessel 
strikes  the  other.  The  true  question  is,  which  vessel  is  to 
blame  in  occasioning  the  collision  ?  But  let  us  think  a  little. 
Here  is  a  schooner  of  76  tons,  going,  according  to  her  state- 
ment, about  two  knots  an  hour.  She  was  close-hauled,  had 
put  her  helm  to  port,  and  was  throwing  herself  into  stays. 
Yet  this  vessel  goes  with  such  force  against  the  steamer,  ai 
by  her  own  act  to  cause  the  damage.  These  are  matten 
of  nautical  knowledge,  of  which  I  do  not  profess  to  be  cogni- 
zant ;  but  it  is  not  probable  that  it  is  the  true  representation. 

I  have  now  represented  all  the  facts  that  appear  of  any 
importance.  You  will  recollect  that  the  master  distinctly 
says  that,  in  his  opinion,  in  a  case  of  doubt,  it  was  his  duty 
to  port  the  helm — an  opinion  which,  in  my  judgment, 
was  not  conformable  with  your  rules  for  the  navigation 
of  the  river.  You  will  have  the  kindness  to  tell  me  whe- 
ther the  collison  was  occasioned  by  the  want  of  good 
seamanship  on  the  part  of  those  on  board  the  steamer, 
or  on  board  the  Perseverance,  or  whether  they  are  equally 
to  blame. 

Captain  Lockr. — ^The   Perseverance   was    not    at   all 
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bound  to  go  about.    If  the  steamer  had  acted  properly,     March  9. 
fthe  would  hare  gone  under  her  stem,  and  avoided  the    ,        ^ 
coUiaioD. 

Dm.  Lushinckton*— I  pronounce  for  the  damage.  Jdoomekt. 

ProctoX  :»jP.  Cktritiony  for  the  Perseverance;  Toller^  for  the 
James  fVatt. 


Vvnrogatibe  Court  of  eanutbutp. 

March  14. 

Stmons  «•  Tozbr« — Cause — The  deceased  was  Mr.  Je-  The  will  of  a 
linger  Symons,  who  died  7th  June,  1842,  leaving  property  ^f^^;  ^^ 
of  the  value  of  between  £1,200  and  £1,500.  He  left  a  of  his  life,  con- 
widow,  and  a  niece,  his  only  next  of  kin.  Two  papers  were  ^JToJI^toun  ^ 
before  the  Court,  a  will  dated  in   September,  1837,  and  yariance  with  a 

another  dated  17th  May,  1842.     The  latter  paper  was  pro-  formerwilUand 

,  *   *^  repugnant  to  a 

pounded  by  the  widow,  as  sole  executrix  and  universal  motive  record- 
legatee,  and  was  opposed,  on  the  ground  of  fraud,  by  John  «^  ^^^^7^^^* 
Tozer,  as  guardian  of  his  minor  children,  contingent  resi-  the  ground  of 

duary  legatees  in  the  former  will  of  1887.     The  will  pro-  fraud    and  at- 

•'_    -  -         ,  1       ,,     t       1  i»  tended    with 

pounded  purported  to  bequeath   all   the  deceased  s  estate  circumstances 

and  effects  whatsoever  to  his  widow,  described  as  his  "  be-  adverse  to  tlie 
loved  wife,"  revoking  all  former  wills.  The  will  of  1837  nounced  for. 
had  bequeathed  to  his  niece  Harriet  Tozer,  wife  of  John 
Tozer,  £5,  for  mourning,  and  the  residue  of  his  estate  to 
George  Pridham  and  Edward  Blewett,  the  executors,  in 
trust,  after  pajringflO  per  annum  to  his  wife,  during  widow- 
hood, for  the  children  of  Harriet  Tozer,  in  equal  shares. 

The  All^^on,  in  opposition  to  the  will  propounded, 
pleaded  that  the  deceased  at  all  times,  down  to  his  death, 
entertained  and  expressed  a  strong  regard  and  affection  for 
his  niece  and  her  children,  and  declared  that  they  would  be 
and  were  the  sole  or  principal  objects  of  his  testamentary 
bounty ;  that  the  deceased  and  his  wife  lived  upon  ill  terms ; 
that  he  complained  of  the  unhappy  life  he  led  with  her,  and, 

VOL.  III.  o 
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Tozer. 


Ma&ch  14,  tiU  quite  towards  the  end  of  his  life,  dedared  she  shoold 
have  none  of  his  property ;  that  he  stated  that  his  wife  had 
got  hold  of  a  bond  for  £150  lent  to  her  before  their  mar- 
riage, and  had,  without  his  knowledge,  cancelled  it;  that 
the  signature  to  the  will  in  question  was  not  the  g^uine 
hand- writing  of  the  deceased,  or  if  it  was,  it  had  been 
obtained  by  fraud  and  circumvention. 


JUDOMKITT. 


History    of 
the  testator. 


Sir  H.  Jenner  Fust. — In  all  these  cases,  where  fraud  is 
charged,  it  is  competent  to  the  party  setting  it  up  to  plead 
all  the  circumstances  necessary  to  lead  the  Court  to  the  cod- 
elusion  that  fraud  has  taken  place.  But  some  circumstances 
in  the  evidence  in  this  case  need  not  be  sifVed  with  any  great 
degree  of  minuteness, — namely,  those  parts  which  refer  to 
the  affection  which  the  deceased  is  alleged  to  have  borne  to 
his  niece,  Mrs.  Tozer,  and  her  family, — as  the  widow  has 
thought  proper  to  confine  herself  to  the  evidence  of  the  two 
subscribing  witnesses  who  attested  the  execution  of  the  wOli 
and  by  one  of  whom  it  was  drawn  and  prepared  for  execu- 
tion. And  no  doubt,  if  the  two  subscribing  witnesses,  who 
have  been  examined  on  the  condidU,  be  worthy  of  credit, 
4dl  the  circumstances  of  probability  or  improbability  in  the 
transaction  become  of  little  effect ;  that  is,  the  whole  case 
mainly  turns  upon  the  credit  of  these  two  witnesses.  Bat, 
in  order  to  determine  the  degree  of  credit  due  to  these 
witnesses,  the  Court  must  look  at  the  history  of  the  tes- 
tator. 

He  had  formerly  been  employed  as  a  master  mariner  in 
the  Newfoundland  trade,  but  he  had  retired  from  it,  and 
resided  for  some  years  at  Plymouth  and  in  its  neighbour- 
hood, till  June,  1839,  when  he  removed  to  St*  Mary 
Church,  near  Torquay,  Devonshire.  In  April,  1827,  he 
married  his  present  widow,  the  relict  of  a  person  named 
Pitt,  a  chemist,  at  Teignmouth,  by  whom  she  had  five  chil- 
dren, and  the  property  he  left  was  settled  upon  herself  aod 
her  children.  This  marriage  was  not  attended  with  any 
great  degree  of  happiness,  for  in  January,  1828,  they  sepa- 
rated, and  continued  to  live  apart  till  September,  1828,  wbeo 
a  reconciliation  took  place,  and  they  returned  to  ccrfiabita- 
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tion,  wliidi  mm  not  interrupted  till  the  death  of  the  tea-  March  li. 
tatcnr.  Whit  were  the  causes  that  led  to  the  temporary  Symtms  r. 
separation  is  not  very  clearly  stated  in  the  evidence,  though ,  Toxtr, 
from  its  general  tenour,  it  appears  to  have  arisen  from  some 
disputes  about  the  wife's  children,  and  the  deceased,  who 
was  an  excitable  and  irritable  man,  frequently  expressed  him- 
self in  terms  of  great  irritation  and  anger  against  his  wife, 
accusing  her  of  robbing  him,  of  breaking  open  his  boxes, 
and  of  mutilating  a  bond  for  £150,  given  for  money  ad- 
vanced to  her  in  1825,  before  their  marriage,  one  of  her  bro- 
thers being  surety.  The  name  of  this  brother  was  erased 
from  the  bond,  of  which  the  deceased  complained,  and  fol- 
lowed up  Ins  complaint  by  declaring  that  his  wife  should 
have  no  more  of  his  property,  and  he  continued  to  reite- 
rate this  declaration  till  a  very  late  period  of  his  life.  There  is 
a  great  body  of  evidence  with  respect  to  the  regard  which 
the  deceased  entertained  for  Mrs.  Tozer,  his  niece,  and  her 
family,  shewing  that  he  was  constantly  in  the  habit  of  talk- 
ing of  them  with  great  regard  and  affection,  and  declaring 
that  they  should  have  the  bulk  of  his  property ;  and  certain 
letters  have  been  produced,  which  tend  to  shew  that  the 
partiality  for  his  niece  continued  till  May,  1842  (one  of  the 
letters  being  dated  6th  May,  1842),  an  important  month,  as 
it  is  that  in  which  the  will  bears  date.  But  upon  this  point 
there  is  no  dispute,  and  no  evidence  is  offered  of  a  contrary 
description.  The  difficulty  in  the  case  arises  from  the  fact 
that,  in  September,  1837,  the  deceased  executed  a  will,  by 
which  the  sole  provision  made  for  his  wife  was  an  annuity 
of  £10  for  life,  the  bulk  of  the  property  being  lefl,  in  trust, 
for  the  benefit  of  the  children  of  Mr.  and  Mrs.  Tozer,  and 
he  assigned  the  following  reason  in  the  will  for  making  so 
small  a  provision  for  his  widow :  '^My  reason  for  not  making 
a  larger  provision  for  my  said  wife,  is  that,  previous  to  our 
marriage,  I  advanced  her  and  her  family  various  sums  of 
money,  and  have  also  cleared  off  the  respective  mortgages 
on  her  houses,  and  in  the  year  1825,  I  lent  her  the  sum  of 
£150  on  a  bond  from  herself  and  surety,  which  bond  some 
malicious  «nd  evil-disposed  person  has  fraudulently  de- 
stroyed and  cancelled,  and  from  which  i  have  never  re- 


44  PREROGATTVE  COURT.  iHo.  T. 

Maech  14.    ceived  one  penny,  principal  or  interest:  the  interest  alone 
c  would  amount  to  £60.    The  name  of  the  surety  in  the  said 

Tftzer.       bond  is  erased^  so  as  to  prevent  my  ever  proceeding  agunat 
him.     All  this  was  done  whilst  I  was  from   honae ;  my 
trunks  having  been  opened  and  my  papers  destroyed.    I 
•laOf  in  the  year  1827,  further  advanced  the  sum  of  JCIOO 
on  a  promissory  note,  and  on  which  I  have  received  nothing. 
Th^efore,  taking  all  the  aforesaid  facts  into  eoosideKatioD, 
and  as  all  her  own  property  was  settled  on  herself,  I  feel 
myself  fully  justified  in  only  making  a  limited  provision  for 
my  said  wife."    Nothing  can  be  stronger  to  shew  the  inteo- 
tion  of  the  deceased  and  the  reason  of  the  disposition  be 
made  by  that  will.    And  it  is  in  evidence  that  this  clause, 
inserted  in  this  will  subsequent  to  his  reconciliation  witli 
his  wife,  was  transferred  firom  a  former  will  which  he  had 
been  >  about  to  execute :  so  that  it  would  seem  that  there 
had  been  another  disposition  of  the  property  in  which  thii 
clause  had  been  inserted.     It  is  alleged  that  this  paper  re- 
mained in  the  possession  of  the  deceased  till  1839,  and,  oo 
the  18th  June»  1839,  it  was  deposited  by  him  with  Mr. 
Pridham,  one  of  the  executors  and  trustees,  for  safe  cus- 
tody, the  deceased  being  about  to  remove  from  Plymooth, 
and  it  remained  in  the  possession  of  Mr.  Pridham,  uncan- 
celled and  unrevoked,  till  the  executimi  of  the  will  of  17th 
May,  1842,  the  only  other  will  alleged  to  have  been  exe* 
cuted  by  the  deceased.     The  Court  does  not  find  any  evi- 
dence of  an  indication  that  any  change  had  taken  placx  in 
his  affection  towards  his  niece  and  her  family  up  to  this 
time.     The  letters  he  wrote  in  January  and  May,  1842, 
shew  that  his  afi*ection  and  regard  for  them  had  not  suffered 
any  diminution,  and  the  evidence  all  goes  to  prove  declara- 
tions on  the  part  of  the  deceased  in  conformity  with  the  sen- 
titnents  of  regard  he  formerly  entertained  for  them. 
His  inten.       '^^^  Court,  therefore,  must  assume  that  the  deceased's 
tions  in  May,  testamentary  intentions  remained  the  same  in  May»  1842,  as 
^^^'  they  had  been  in  1837  and  1839,  and,  with  respect  to  his 

wife,  evidence  has  been  produced  to  shew  that  he  entei^ 
tained  an  opinion  very  prejudicial  to  her  diaracter,  and 
though,  perhaps,  the  words  "evil-disposed  person"  may 
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have  referenee  to  other  persons,  yet  from  the  evidence  in    Makgu  14>. 

the  cMiseiit  msst  he  inferred  that  he  at  least  connected  her      ^ 

with  the  iMTooceding  which  led  to  the  erasure  of  the  name        T«Mr. 

in  the  hond,  which;  prei^ented  the  deceased  from  recovering 

the  amoant  ci£l60  secured  thereby,  and  it  is  stated  by  aU 

the  witnesses  that  this  feeling  towards  his  wife  continued 

(as  far  «s  eKpressi<Nia  of  anger  and  resentment  shewed)  to  a 

late  period  of  his  Jife<  ? 

On  the  other  hand*  there  is  evidence,  entitled  to  weighty 
arising  out  of  a  letter  addressed  to  hia  wife  by  the  deeeasedy 
in  December^  1837^  when  temporarily  absent,  and  it  is  said 
that  this  ktter:ihews  that  the  feelings  of  the  deceased 
towards  his  wife  «ould  not  be  of  that  bitter  character  attri- 
buted to  him  by  the  witnesses ;  and  the  observaticm  is  en- 
titled to  very  considerable  weight,  for,  on  reading  the  letter, 
it  does  appear  to  have  been  written  in  a  tone  of  affection 
such  as  a  husband  would  evince  towards  a  wife  for  whom 
he  entertained  a  regard*  But  it  mutt  be  at  the  same  time 
recoUected  that -this  letter  was  written  very  shortly  after  the 
execution  of  the  will  of  1837,  in  which  he  recorded  the 
grounds  of.  the  disposition  of  his  property,  and  the  reason 
why  he  gave  his  wife  so  limited  a  share  of  it;  and  there- 
fore, though  the  prejudice  may  not  then  have  been  so  strong, 
and  he  may  notr  then  have  entertained  the  sentiments  to 
which  he  gave  expression  in  moments  of  anger  and  resent- 
ment, he  was.  not  led  to  alter  the  intention  expressed  in  the 
will  he  had  executed  in  September,  1837,  and  that  prejudice 
continued  till  1839. 

On  this  part  of  the  case,  therefore,  so  far  as  relates  to  the 
prejudice  of  the  deceased.against  his  wife,  and  his : regard 
and  affection  for  his  niece  and  her  family,  the  will  pro* 
pounded  by  Mrs.  Symons  does  not  appear  to  receive  any 
great  suppcnt :  it  is  not  supported  by  any  circumstances  of 
probability  arising  from  the  state  of  the  deceased's  affections. 
The  probabilities  of  the  case  are  against  the  will ;  but  still 
the  Court  is  to  determine  a  case  of  this  description  not  upon 
probabilities, .  but  upon  the  credit  due  to  the  two  subscribr 
ing  and  attesting  witnesses,  who  have  deposed  to  the  due 
execution  of  the  will. 


PKEBOGATIVE  OOUIT.  [Hn.  t. 


M^ft^N  li.        The  CMC  tttupby  Mr.  Tmcr,  oo  bdudf  tif  bk  dnkbcn, 

^ M,  that  the  deoeMed  hiteDdcd  to  benefit  Mn.  Torcr,  hk 

T0gtr,  niece,  snd  her  fiunil  y ;  that  he  carried  out  dutt  intmtioo  id 
fiivour  of  the  children  in  the  will  of  18S7 ;  that  he  lived 
upon  ilUtermt  with  his  wife,  and  declared  that  die  afaonld 
have  none  of  hit  property,  aasigning  as  one  reaaon  that 
<<  she  and  her  family  had  done  all  th^  coold  to  rob  him;* 
that  the  deceased,  *'  at  all  times,  from  and  aftor  the  malmig 
and  execution  of  his  will  of  1837,  expressed  his  aatisfactioD 
therewith,  and  determination  to  adhere  thereto,  and  not- 
withstanding divers  means  used  and  artifices  employed  to 
induce  him  to  depart  therefrom ; "  that  Mrs.  Sjrmons  took 
steps  to  get  a  will  prepared  purporting  to  give  her  the  whole 
of  the  deceased's  property,  without  any  instructiona  or  dire^ 
tiont  to  that  effect  from  the  deceased ;  that,  after  the  dile 
of  the  will  propounded,  the  deceased  declared  that  **  he  had 
made  his  will  long  before,  and  should  not  alter  it ;  "  that  tiie 
attesting  witnesses  to  the  will  propounded  have  made,  since 
the  death  of  the  deceased,  false  statements  in  respect  to 
such  will,— in  particular,  that  they  had  declared  they  knew 
not  the  contents  of  the  will,  which  they  supposed  had  been 
drawn  up  by  a  solicitor,  whereas  it  is  in  the  writing  of  one 
of  the  said  witnesses ;  that  the  signature  is  not  the  genuiiie 
hand-writing  of  the  deceased,  and,  even  if  it  be  so,  it  wai 
obtained  fVom  him  by  fraud  and  circumvention,  the  de» 
ceasetl  not  knowing,  and  still  less  approving,  the  contents, 
and  not  intending  to  give  effect  to  any,  still  less  a  will  of 
that  tenour. 
Kvltl»nc«  Amongst  the  witnesses  in  support  of  this  plea  are  Mr. 

av»|n»i  ilH»  ana  Mrs.  Pillar,  inhabitants  of  Saint  Mary  Church,  where 
the  deceased  resided,  living  next  door  to  him  for  the  last 
two  years*  and  in  habits  of  intimacy  with  the  deceased,  who 
visited  them  daily.  Mr.  Pillar  states  that  the  deceased  fire- 
qiiently  spoke  of  his  niece  and  her  children ;  that  he  and 
hi«  witV  *'  lived  together  on  miserable,  horrid  terms :  thej 
were  tm  desperate  terms.**  He  says,  ^  I  used  to  hear  chiead- 
Ail  quarrels  going  on  between  them ;  I  used  really  to  thiak 
that  thm"  would  be  munler  when  I  heard  them  qnarrriliiig 
somrtimck    The  deceased^  in  justifTing  h»  conduct  in  qiiar> 
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rcOmg  with  his  wife,  used  to  tell  me  that  he  had  been  de-    March  14i. 

ami  by  his  wife,  and  ill-used  by  her  and  her  family.     He      „ 

uedtocall  her  *that  woman  1  am  united  to;    he  used  to        Tozer. 

ajAe  was  a  '  great  deceiver/  that  she  was  dirty  ;  in  short, 

ktimod  every  fault  with  her.  He  used  to  say  that  he  had 
fttnte  pa|>er8  which  he  could  not  keep  in  his  house  for 
ku  of  being  robbed^  and  that  he  was  ensnared  by  a  set  of 
fiDaiiis^  by  whom  he  meant  his  wife's  relations.  He  was 
hi^ward  in  speaking  about  his  money  concerns,  and  he 
told  me  the  reason  why  he  was  so,  namely,  that  he  had  a 
'fang  of  villains  about  him'  (meaning  his  wife  and  her  re- 
kdoDs),  whom  he  did  not  wish  to  know  about  his  affairs. 
I  knre  heard  the  deceased,  when  speaking  of  his  wife,  say, 

'  ibe  is  a  crafty,  designing  woman ;  she  is  up  to  every  trick  ; 

lie  would  deceive  the  very  elect.  In  all  the  dangers  and 
knyups  I  underwent  at  sea,  it  was  nothing;  indeed,  I 
knew  nothing  of  the  trickery  of  the  world  till  I  was  snared 
io  that  direful  gang.'  In  short,  abuse  of  his  wife  and  her 
&iiifly  was  always  uppermost  in  the  conversation  of  the 
deceased ;  he  was  always  ready  for  abuse  of  them,  though 
in  reference  to  every  one  else,  he  was  a  civil  and  well- 
spoken  person."  He  says,  the  deceased  complained  that  his 
boxes  were  broken  open,  the  name  of  his  wife's  brother 
cancelled  from  a  bond  (which  he  shewed  the  witness),  and 
that  he  was  robbed  of  the  money,  and  he  always  ascribed 
the  act  to  his  wife.  This  witness  further  says,  that,  about 
a  twelvemonth  before  the  deceased's  death,  Mrs.  Symons 
asked  his  wife,  in  the  witness's  presence,  to  go  with  her  to 
a  Mr.  Atkins,  to  get  him  to  make  a  will  in  her  favour,  un- 
known to  the  deceased,  and  she  asked  the  witness  to  borrow 
some  keys  from  the  neighbours,  to  try  to  open  the  box  in 
which  the  deceased  kept  his  papers,  which  she  did,  but  none 
of  the  keys  would  fit  the  lock.  This  account  certainly 
would  shew  that  this  lady  was,  as  the  deceased  is  represented 
to  have  said,  "  up  to  every  trick." 

What  does  Mrs.  Pillar  say?  Slie  deposes,  that  the  de- 
ceased spoke  *'  in  the  most  desperate  terms"  of  his  wife, 
and  in  the  highest  terms  of  his  niece ;  that  he  and  his  wife 
always  quarrelling,  and  once  collected  a  mob  round 
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March  14.  their  door.  She  stetes  that,  about  a  twelvemondi  before  the 
^^~~  deceased*!  death,  Mrs.  Symons  asked  her  to  acoompsny 
*^  Tozer.  her  to  Mr.  Atkins,  a  solidtor,  but,  fearing  her  hudsaid 
would  hear  of  it,  desired  the  witness  to  go  to  Mr.  Atkini 
alone,  about  a  will  to  be  made  for  her  husband  without  his 
knowledge ;  and  she  requested  her  also  to  borrow  of  the 
deceased  the  key  of  his  trunk,  where  he  kept  his  privite 
papers,  in  order  that  she  might  take  an  impresnon  of  the 
key  (which  the  deceased  wore  round  his  neck),  in  order 
that  she  might  see  what  property  he  had,  and  what  he  had 
done  to  affect  it*  To  be  sure,  there  never  was  so  specific  t 
detail  of  the  measures  which  this  lady  is  represented  to  hate 
resorted  to,  with  the  determination  to  avail  herself  of  eve^ 
means,  proper  or  improper,  to  obtain  the  property  of  the  de- 
ceased, as  is  given  in  the  evidence  of  Mr.  Pillar  and  his  wifc^ 
upon  an  article  containing  no  circumstances  leading  thereti^ 
and  it  is  extraordinary  that,  upon  a  general  article,  pleadinn 
merely^ that  **  divers  meanv  and  artifices  were  enaployed  ti 
induce  the  deceased  to  depart  from  his  will  of  1837,*'  theie 
witnesses  should  have  been  permitted  to  give  such  a  history, 
though  inclined  to  give  it  of  their  own  accord*  If  these 
charges  were  to  be  brought  against  Mrs.  Symons,  tfacj 
should  have  been  pleaded,  so  that  she  might  have  been  pre- 
pared for  her  defence.  But  what  credit  can  the  Court  give 
to  this  story?  Here  are  these  two  persons,  in  c^onstant 
habits  of  intercourse  with  the  deceased,  cognisant  of  the 
conduct  pursued  by  his  wife,  and  yet  neither  takes  the 
trouble  of  suggesting  to  him  prudence  and  caution  against 
the  artifices  of  a  woman  who  '*  would  deceive  the  very 
elect*'*  Independent  of  the  circumstances  of  improbability 
attending  the  story  of  these  persons,  it  is  quite  impossible 
for  the  Court  to  place  any  reliance  upon  it*  But  it  n 
pleaded  in  the  succeeding  article,  that  Mrs*  Sjrmons  did,  in 
November,  1841,  call  upon  Mr.  Atkins,  a  solicitor  at  Tor- 
quay, and  '<  sound*'  him  in  respect  to  his  preparing  a  will 
for  the  deceased,  which  Mr.  Atkins  declined  to  do  without 
the  deceased's  directions,  and  that  Mrs*  Symons  produced 
on  that  occasion  a  draft  will,  unexecuted,  purporting  to 
bequeath  to  her  the  whole  of  the  deceased's  property,  ad- 


a  will  nude  ;  that  she  seemed  to  make  a  mystery 
ta  and  produced  a  paper,  purporting  to  be  a  draft 

her  hniband,  aaying  ber  husband  was  of  a  queer 

and  did  not  use  her  well,  and  she  wai  fearful  be 
icoted  loiiie  deed  of  gift  to  ber  prejudice)  and  she 

to  get  a  will  made  for  him  without  his  knowledge. 
kins  says,  be  told  her  that  was  impossible ;  and  she 
!  had  had  the  draft  will  drawn  up  without  her  hus- 
cnowledge ;  that  she  had  hod  it  some  timet  and  did 
!  to  ask  him  to  sign  it,  and  was  afraid  he  would  not. 
duns  says,  upon  looking  at  the  paper,  he  found  it 
ed  to  bequeath  all  the  deceased's  property  to  hii 
but  it  was  badly  spelt  and  put  together,  and  be 
id,  that  it  had  not  been  drawn  by  any  profesnonal  nun, 
ihe  admitted.  He  then  told  her,  that  if  he  received 
mane's  written  inatructions,  he  would  prepare  a  will, 
tend  its  execution.  Upon  this  evidence,  the  Court 
ike  it  that  Mr.  Symona  (and,  indeed,  it  is  not  denied) 
1  upon  Mr.  Atkins,  and  talk  to  bim  respecting  a  will 
xecuted  by  the  deceased.  But  is  it  possible  for  the 
to  believe  that  a  lady,  who  is  described  aa  a  "  crady 
I,"  "  up  to  every  trick,"  and  who  "  would  deceive  the 
lect,"  should  have  gone  to  a  solicitor  who  was  a  total 
-r  t(>  her  (though  he  knew  her  husband),  and  propose 

that  he  should  make  a  will  for  the  deceased  in  his 
e,  and  without  his  signing  it?  Could  she  have  been 
Lirant  P     It  is  incredible  upon  the  face  of  it.     That  she 
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Maech  14i,    it  is  drawing  very  strongly  upon  the  credulity  of  the  Court, 

to  suppose  that  it  could  give  credence  to  such  a  story.   And 

j^^,  '  I  am  to  recollect^  that  Mr.  Atkins  has  been  employed  to 
take  down  the  evidence  of  some  of  the  witnesses  in  oppo- 
sition to  the  will,  and  has,  to  a  certain  degree,  been  engaged 
on  behalf  of  the  opponents  of  the  will.  Although  Mn. 
Symons  might  be  desirous  of  knowing  what  the  deceased 
had  done,  and  of  counteracting  it  by  persuading  him  to 
make  a  will  in  her  favour,  I  cannot  believe  that  she  could 
have  gone  and  made  this  open  and  barefaced  proposal  to  t 
solicitor  whom  she  had  never  seen  before,  and  never  sav 
afterwards. 

There  is  another  witness,  of  the  name  of  Crockwell,  who 
has  been  examined  respecting  an  application  made  to 
him  by  Mrs.  Symons  to  the  same  effect  as  to  Mr.  Atkins, 
after  the  date  of  the  will;  but  the  whole  value  of  his  testi- 
mony depends  upon  whether  the  date  can  be  fixed  after  tint 
of  the  will,  the  Allegation  pleading  that  the  application  wv 
made  by  Mrs.  Symons  on  the  20th  May,  1842. 

These  means  and  artifices,  used  by  Mrs.  Symons,  aic 
represented  to  have  preceded  the  introduction  of  the  sub- 
scribing witnesses,  preparatory  to  the  execution  of  the  will 
The  next  article  pleads,  that  the  pretended  witnesses  (So- 
sannah  Simons  and  John  Kenneth  Leith)  were  introduced 
into  the  deceased's  house  about  the  time  the  will  bears  date, 
by  a  stratagem  of  Mrs.  Symons.  Some  witnesses  speak  to 
the  deceased's  dislike  of  Mrs.  S.  Simons,  whom  he  is  said  to 
have  called  *^  a  low  woman ;"  but  there  is  a  letter  from  the 
deceased^  in  1839,  from  whence  it  is  impossible  not  to  see 
that  he  entertained  a  friendship  for  this  lady.  The  account 
which  Mrs.  Pillar  has  given  of  the  manner  in  which  the 
two  witnesses  were  introduced  into  the  house  does  appear 
rather  a  strange  story  upon  the  face  of  it,  especially  when  it 
turns  out  that  the  visit  which  Mrs.  Susannah  Simons  paid 
at  this  time  was  in  consequence  of  a  pressing  invitation 
from  the  deceased  himself,  in  letters  which  have  been  pro- 
duced. It  is  quite  impossible,  after  reading  these  letters,  to 
believe  that  any  stratagem  was  resorted  to.  The  story  it 
absurd  upon  the  face  of  it,  and  these  ktters  have  demolished 
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%  Af  wring  that  the  introduction  of  Mrs.  Susannah  Simons    Mabch  14k 
im  k  eonaeqaence  of  an  invitation  from  the  deceased,  freely     aj~^ 
mA  friontarily  given.  I  must  consider  Mrs.  Pillar's  account     '^Swr/* 
sf  tie  **  stratagems'*  as  entitled  to  no  credit  whatever:  so 
Ite  this  part  of  the  case  fails. 

Ibow  look  at  the  account  which  the  two  witnesses  have 
fiifn  of  the  preparation  and  execution  of  the  wilL  The 
oomes  before  the  Court  certainly  under  drcum- 
adrerse  to  the  probability  of  the  transaction, — the 
of  Mrs.  Symons  to  obtain  an  alteration  of  the  will  in 
kr  fiiTour;  the  improbability  of  a  departure  by  the  deceased 
from  the  will  of  1837^  made  in  favour  of  Mrs*  Tozer's  family, 
eoapled  with  his  declarations  against  his  wife^  are  circum« 
which  lend  no  assistance  to  the  paper,  though  the 
of  fraud  should  not  be  supported. 
(the  Judge  then  examined  the  evidence  on  the  condidii^ 
k  which  Mr.  Leith,  the  drawer  of  the  will,  an  adjutant  in 
the  army  on  half-pay,  detailed  the  circumstances  of  ita  pre- 
psrrtion  and  execution,  stating  that  he  received  the  instruc- 
tioBs  firom  the  deceased,  when  alone  with  him,  the  deceased 
oqpreaaly  telling  him  that  he  intended  to  leave  all  his  pro- 
perty to  his  wife ;  that  when  the  witness  had  drawn  up  the 
win,  at  hia  own  lodgings,  he  took  it  to  the  deceased,  who,  on 
its  being  read  to  him,  said  '*  It  will  do;"  that  the  deceased 
cslled  up  Mrs.  Susannah  Simons  to  attest  it  with  the  wit- 
less, and  said  in  their  presence,  **  He  had  not  done  his  wife 
that  justice  which  he  ought  to  have  done,  but  that  he  now 
meant  to  repair  it/') 

This  is  the  account  of  the  preparation  and  execution  of 
this  will,  and,  if  correct,  there  can  be  no  doubt  that  it 
is  the  will  of  the  deceased,  notwithstanding  all  the  circum- 
•tances  of  improbability  attributed  to  it.  The  two  wit- 
nesses depose  most  positively  that  they  saw  the  deceased 
sign  the  paper,  which  was  drawn  up  by  Mr.  Leith,  in  pur- 
suance of  the  deceased's  direction,  and  that  it  was  read  over 
to  him.  He  might  have  found  that  he  had  done  his  wife 
injustice  in  attributing  to  her  the  destruction  of  the  bond, 
and  therefore  the  motive  for  the  will  of  1837  no  longer 
existed.   There  is  nothing  so  inconsistent  with  the  possibility 
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Makch  14.    of  things  in  thiss  that  the  Court  should  say  it  will  not  give 
.^  credit  to  these  iiritnesses.  It  was  natural  that  the  wife  should 

Tozer.  have  desired  to  procure  a  will  from  the  deceased  in  her  own 
favour ;  but  to  have  obtained  it  improperly,  she  must  have 
had  instruments,  and  the  general  character  of  the  two  wit- 
nesses is  unimpeached. 

There  is  a  circumstance  of  suspicion:  the  instructiaoi 
brought  in  by  Mr.Leith  bear  date  the  17th  of  *'  June,**  and  not 
the  17th  of  "  May.*'  If  they  had  been  given  on  the  17tb  of 
June  and  had  been  dated  the  17th  of  May,  the  mistake  migbt 
easily  have  ariisen :  as  it  is,  the  circumstance  is  not  easily  ex- 
plained. But  is  it  utterly  impossible  to  conceive  that  the 
paper  might  have  been  wrongly  dated?  The  question »» 
whether  it  is  a  circumstance  which  destroys  the  credibility 
of  the  two  attesting  witnesses,  Leith  and  Simons.  Tbe 
latter  was  no  party  to  the  paper  of  instructions,  and  there^ 
fore  her  credit  cannot  be  impeached  upon  that  ground 
But  it  is  a  circumstance  which  certainly  creates  a  difficult 
in  the  case^  though  it  is  the  only  difficulty  in  the  account  <if 
the  two  witnesses,  one  of  whom,  Mrs.  Simons,  went  to  tbe 
house  on  the  deceased's  invitation,  and  Leith  was  an  old 
friend  of  the  deceased. 

As  far  as  the  case  has  now  gone,  the  Court  would  be 
bound  to  pronounce  for  the  validity  of  the  instrument ;  but 
there  are  other  circumstances  to  which  I  must  refer. 

Mr.  Pridham,  the  attorney  who  prepared  the  former  will 
€^  1837,  has  deposed  that  Mrs.  Susannah  Simons  and  Mr. 
Leith  both  gave  him  a  different  account  of  the  transaction} 
in  June,  1842,  stating  that  the  will  had  been  drawn  up^ 
they  supposed,  by  an  attorney,  and  that  they  did  not  know 
the  contents.  This  account  was  given  to  a  person  who  was 
employed  by  the  adverse  party  to  ascertain  the  circum- 
stances under  which  the  will  was  prepared.  I  do  not  think 
that  this  circumstance,  in  conjunction  with  the  other^  should 
destroy  the  credit  of  the  witnesses. 

There  is  another  circumstance.  It  is  said  that  the  signa- 
ture to  the  will  is  not  that  of  the  deceased,  and  witnesses 
have  been  examined  to  that  point ;  but  the  evidence  as  to 
handwriting  is  extremely  weak,  as  contrasted  with  that  of 
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Synums  V. 
Tozer, 


two  witnesses  swearing  that  they  saw  the  deceased  affix  his    March  H 
lignatnre  to  the  will  upon  the  day  it  bears  date. 

The  only  other  circumstance  bears,  at  the  first  appear- 
inee,  a  very  serious  character.  On  the  day  of  the  deceased's 
foneraly  the  will  was  produced  and  read,  in  the  presence 
of  the  friends  of  Mrs.  Symons,  of  the  friends  of  Mr.  Tozer 
(who  was  present),  and  of  Mr.  Appleton  (who  had  been  in 
medical  attendance  on  the  deceased  during  his  last  illness), 
It  which  time  Mr.  Tozer  declared  it  to  be  a  forgery.  When 
Mr.  Appleton  was  produced  as  a  witness,  he  says,  he  was 
lurprised  to  see  that  the  will  was  not  the  paper  which  had 
been  produced  after  the  funeral,  and  which  Mr.  Tozer  de- 
clared was  a  forgery ;  in  other  words,  that  the  first  paper 
had  been  subducted,  and  another  fabricated  and  brought 
before  the  Court,  to  be  established  as  the  will  of  the  de- 
ceased ;  so  that  a  second  forgery  had  been  committed.  The 
only  witness  to  this  part  of  the  transaction  is  Mr.  Appleton. 
He  says,  he  had  not  seen  the  paper  since  the  funeral,  when 
he  examined  it  attentively ;  but  he  deposes,  that  '^  it  is 
quite  a  different  document  from  the  document  read  by  me 
as  the  will  of  the  deceased  on  the  occasion  of  the  funeral, 
which  was  similar  in  effect,  but  the  wording  of  the  two  wills 
was  very  different."  He  says,  the  will  he  read  at  the  funeral 
'*  contained  no  revocation  of  former  wills,  and  no  appoint- 
ment of  Mrs.  Syraons  as  sole  executrix;  it  was  a  simple 
bequest,  as  on  the  part  of  the  deceased,  of  *  all  his  property 
to  her,  as  his  beloved  wife;'  that  the  appearance  of  the  two 
wills  is  very  dissimilar ;"  and  he  specifies  various  particulars, 
including  the  signature,  which  was  very  different  in  form, 
and  in  the  ink  with  which  it  was  written,  in  the  will  he 
read  at  the  funeral.  The  whole  of  this  part  of  the  case 
depends  upon  the  recollection  of  this  single  witness,  deposing 
a  twelvemonth  afler  the  occurrence,  and  yet  all  these  minute 
circumstances  are  uppermost  in  his  mind.  I  think  it  would 
be  going  a  great  way,  to  conclude,  from  the  bare  recollection 
of  this  gentleman,  as  to  the  state  of  the  paper  at  the  time 
he  first  saw  it,  that  recourse  has  been  had  to  a  second  forgery 
ofadiflTerent  instrument,  differently  worded,  and  differing 
in  appearance.     When   is  it  so  supposed    that  the  second 
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forgery  took  place  ?  It  must  have  been  before  the  will  wv 
brought  into  this  Court  to  obtain  probate  of  it, — between  the 
12th  July,  1842,  and  the  Ut  July,  1843,  when  it  was  an- 
nexed to  the  Affidavit  of  Scripts.  It  is  too  much  for  the 
Court  to  trust  to  the  reoollection  of  a  single  witness,  as  to 
minute  circumstances  in  a  paper,  a  twelvemonth  after  he 
first  saw  it,  against  the  positive  testimony  of  two  witnesses 
who  swear  they  saw  the  deceased  sign  this  will.  The 
Court,  if  it  does  so,  must  pronounce  that  they  are  guilty,  not 
of  forgery  merely,  but  of  deliberate  perjury. 

I  am  of  opinion  that,  under  the  circumstances,  the  Conit 
must  pronounce  for  the  validity  of  this  paper ;  I  think  there 
is  not  sufficient  ground  for  imputing  to  the  wife  a  desire  to 
obtain  a  will  from  the  deceased  by  improper  means  ;  or  ^ 
she  would  resort  to  improper  practices,  notwithstanding  die 
evidence  of  Mr.  and  Mrs.  Pillar,  and  I  think  the  evidene 
of  the  two  attesting  witnesses  is  not  unsupported  by  Ar 
possibility,  or  perhaps  probability,  of  a  change  in  the  tatt 
mentary  intentions  of  the  deceased  towards  his  wife,  to  make 
reparation  for  the  injustice  he  had  done  her ;  and,  under  the 
circumstances  of  the  case,  the  Court  cannot  take  upon  itself 
to  say,  upon  the  bare  recollection  of  Mr.  Appleton,  thM 
there  has  been  a  substitution  of  one  paper  for  another,  a  CI^ 
cumstance  improbable  in  itself,  and  with  reference  to  the 
time  when  the  fabricated  paper  must  have  been  forged; 
whilst,  on  the  other  hand,  there  is  nothing  to  shew  that 
Mrs.  Susannah  Simons  and  Mr.  Leith  are  not  entitled  to 
credit  when  they  depose  to  this  being  the  act  of  the  de> 
ceased. 

Upon  the  whole  of  the  case,  notwithstanding  some  cir- 
ance  of  evi-  cumstances  connected  with  the  transaction,  J  am  still  of 
dence  in  favour  QpjnJon  that  the  preponderance  of  the  evidence  is  in  favour 
of  its  being  the  act  of  the  deceased  and  of  a  capable  tes- 
tator, and  I  pronounce  for  the  validity  of  the  paper,  and 
decree  probate  to  Mrs.  Sjrmons,  the  executrix  named 
therein. 

Haggardy  D.  —  Having  established  the  will,  tlie  Court 
will  condemn  the  opposing  party  in  the  costs  of  the  pro- 
ceedings. 


Preponder- 


of  the  act 


Costs. 
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PxR  Curiam. — ^That  is  another  question.    My  opinion  is^    March  li. 
that  the  case  required  to  be  investigated^  and  that  the  party      ^ 
opposing  the  will,  from  the  circumstances  stated,  is  entitled        lozer. 
to  his  costs  out  of  the  estate.     The  facts  of  the  case  required 
m?eidgation. 

iVoctors: — fFhite,  for  the  executrix;  Roiheryy  for  the  party 


MsRTWBATHER  V.  TuRNBR  AND  Others. — Act  on  Pctu     A  party,  lole 

^.— This  was  a  business  of  citing  Messrs.  John  Turner,  "•*'  ^U^J! 

John  Homblow  Turner^  William  Bunns  Wood^  and  William  after  a  lapse  of 

Taylor  Abud,  the  executors  and  residuary  legatees  in  trust  J?!*^."  7^^ 

named  in  the  will  and  codicil  of  William  Turner,  deceased,  and  after   re-' 

to  bring  in  the  probate  of  such  will  and  codicil,  and  prove  *^®*P'  ^^  *  *,*- 

,.1-  1  8*cy  under  the 

the  same  in  solemn  form  of  law,  otherwise  to  shew  cause  will,  cites  the 

why  the  probate  should  not  be  revoked,  the  will  and  codicil  executors   to 
declared  invalid^  and  the  deceased  pronounced  to  have  died  \^i^  ^f  n^d 
intestate ;  promoted  by  Mary  Ann  Mery  weather  (wife  of  Wil-  P«>ve  the  will : 
liam  Stephen  Mery  weather),  the  only  child  and  only  next  "  ^^  ^g,  ^^^ 
of  kin  of  the  deceased,  against  the  executors,  whose  Proctor  barred  by  lapse 
prayed  to  be  heard  against  the  enforcement  of  the  Decree,  receipt*  of^  l<s 

on  his  Petition,  which  alleged  as  follows : —  gacy,  but  by 

proceedings  in 

That  the  testator  died  19th  September,  1829,  a  widower,  and  by  vvrherein     the 
\ivi  will,  dated  16th  May,  1829,  and  codicil,  dated  1 1th  Aug^ust,  1829,  party     had 
whereby  he  appointed  the  parties  cited  executors  and  residuary  prayed  the  dis- 
legBtees  in  trust,  he  bequeathed  to  his  daughter  J6500,  and  also  jggul  ^q  ^rv 
an  annuity  of  JC500  during  the  joint  lives  of  herself  and  husband,  the  validity  of 
and  a  further  annuity  of  J6500,  making  together  an  annuity  of  the  will  on  un- 
£1,000,  during  the  remainder  of  her  life,  in  the  event  of  her  sur-  n^j^j^  '"jg  yj|5j, 
Tiving  her  husband,   and   disposed  of  the  residue  of   his  estate  dity,     where- 
amongst  the  children  of  his  daughter:  That,  shortly  after  the  tes-  upon  the  Court 
tator's  death,  a  caveat  was  entered  on  behalf  of  Mrs.  Meryweather  .    .    de^ared 
against  probate  of  the  will  and  codicil ;  whereupon,  the  executors  the  will   well- 
appeared  and  prayed  probate  ;  a  Proctor  appeared  for  Mrs.  Mery-  proved, 
weather,  and  declared   he  opposed  the  will,  and  was  assigned  to 
exhibit  Affidavit  as  to  Scripts,  which  assignation  not  having  been 
complied  with,  probate  of  the  will  and  codicil  was  granted  to  the  1829,  Dec.  3. 
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March  14. 


Men/weather  v. 
'^umer. 


1890,  Mar.  6. 
Jane. 


December. 


1831, 
Trin.  Term. 


1832, 
Hit.  Term. 


1832, 
Trin.  Term. 


1832, 
Mich.  Term. 


1833, 
Hil.  Terra. 


executors :  That  on  the  same  day  a  Bill  was  filed  in  the  Court  of 
Chancery  on  behalf  of  the  six  children  of  Mrs.  Meryweather  (in- 
fants), by  their  next  Friend,  against  the  executors  and  against  Mr. 
and  Mrs.  Meryweather,  praying  (amongst  other  things)  that  the 
will  and  codicil  might  be  established,  and  the  trusts  carried  into 
execution  under  the  decree  of  the  Court  of  Chancery,  and  thit 
trustees  might  be  appointed,  under  the  direction  of  that  Court, 
in  the  place  of  the  executors  and  residuary  legatees  in  trust  name^ 
in  the  will;  that  a  Receiver  might  be  appointed,  and  that  the 
executors  might  be  restrained  from  receiving  the  rents  and  pro6a 
of  the  estates,  or  intermeddling  therewith  :  That  the  execuUm 
filed  their  Answer  to  the  Bill,  and  Mr.  and  Mrs.  Meryweatlwr 
also  filed  their  Answer,  in  which  the  latter  admitted  the  doe  en- 
cution  of  the  will  and  codicil,  without  making  any  objection  ts 
their  validity,  and  Mrs.  Meryweather  applied  to  the  execaton 
for  payment  of  jC500,  the  legacy  bequeathed  to  her  by  the  will 
and  which  was  paid  to  her  by  them  :  That  Mrs.  Meryweather  ui 
her  husband  having  petitioned  the  Lord  Chancellor  for  pa3rnwit 
of  the  annuity  of  jC500,  bequeathed  to  her  by  the  will,  an  orir 
was  made  for  the  payment  of  the  same  quarterly,  which  order  b 
been  ever  since  duly  complied  with  up  to  Christmas  last :  That  ^ 
Plaintifis  in  the  suit  in  Chancery  (the  children  of  Mrs.  'Merjwtt 
ther)  proved  the  due  execution  of  the  will  in  that  Court,  unop- 
posed by  Mrs.  Meryweather  and  her  husband,  two  of  the  D^ 
fendants  in  the  suit,  but,  notwithstanding,  when  the  original  cauM 
in  Chancery  came  on  for  hearing  before  the  Master  of  the  Rolb, 
Mrs.  Meryweather  applied  for  an  Issue  to  try  the  validity  of 
the  will,  which  was  granted  by  the  Court,  the  children  bejvf 
Plaintiffs  at  Law  in  the  Issue,  and  Mrs.  Meryweather  and  ber 
husband  Defendants :  That,  in  order  to  guard  against  collusion  be- 
tween the  parties,  the  executors  obtained  leave  to  attend  the  trill 
and  examine  witnesses  in  support  of  the  will,  though  they  wot 
not  formal  parties  on  the  Record :  That  the  Issue  having  bees 
settled,  and  the  cause  set  down  for  trial  before  a  special  jury,  tlw 
executors  delivered  Briefs  to  Counsel  and  were  prepared  witb 
witnesses  in  support  of  the  will,  when,  at  the  very  last  momest 
when  it  could  be  done,  the  Plaintiffs  withdrew  the  Record  :  That 
the  executors,  by  petition,  complained  to  the  Court  of  Chancer; 
of  such  vexatious  conduct,  and,  with  a  view  of  disposing  of  tbe 
Issue,  applied  for  and  obtained  permission  for  themselves  to  be 
thePlainti£&  therein  :  That  the  cause  was  appointed  for  trial,  wbeo 
Mrs.  Meryweather  and  her  husband  petitioned  that  the  order  for 
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1830, 
Hil.  Term. 

1890, 
Mich.  Term. 


tk  fttoe  might  be  discharged,  on  their  undertaking  to  admit  the     Maech  14. 

Tiiidtty  of  the  will,  and  tuhmitting  to  have  the  trusts  carried  into  .-    *"". 

elect  under  the  diwatftion  of  the  Court  of  Chancery :  That  the  ^"^[J^^  ^' 

Pfdtion  and  the  original  cause  were  heard  before  the  Master  of 

the  Rolls,  who  discharged  the  order  for  the  Issue,  and  on  the  183^  Feb.  14. 

ipficatioo  of  Mrs.  Meryweather  and  her  husband,  and  on  their 

aAaissioOy  declared  the  will  and  codicil  to  be  well  proved,  and 

(bt  the  trusts  ought  to  be  carried  into  execution,  which  Decree 

itat  been  acquiesced  in  by  all  the  parties  up  to  the  present  time : 

That,  moreover,  Mrs.  Meryweather  and  her  husband  had  brought 

an  Action  of  Ejectment  to  try  the  validity  of  the  will,  which  was 

Kt  down  for  trial  before  a  special  jury ;  but  they  discontinued  the 

action,  of  which  they  were  ordered  to  pay  the  costs. 

The  Answer  to  the  Act,  on  the  part  of  Mrs.  Meryweather,  ad- 
mitting the  premises  alleged  by  the  executors,  stated.  That  she 
and  her  husband  did,  in  their  Answers,  in  June,  1830,  admit  the 
doe  execution  of  the  pretended  will  and  codicil  without  objecting 
to  their  validity,  and  did  not  oppose  the  proof  of  the  will  in  the 
Court  of  Chancery  in  1831,  and  did  prevent  the  trial  of  the  Issue 
io  1832  by  withdrawing  the  Record,  and  did,  in  1833,  petition  the 
Court  of  Chancery  that  the  order  for  the  Issue  might  be  discharged 
OB  their  undertaking  to  admit  the  validity  of  the  will,  and  did  in 
1830  discontinue  the  action  of  ejectment,  for  the  following  rea- 
sons :  That  the  testimony  on  which  they  chiefly  relied  for  disputing 
the  validity  of  the  will  and  codicil  was  to  be  obtained  from  some 
of  the  servants  of  the  deceased,  who  were  then  and  have  been, 
until  very  recently,  in  the  pay  and  under  the  control  of  the  De- 
fendants in  the  suit  in  Chancery  (the  executors),  and  into  whose 
bouses  the  servants  were  taken  to  reside,  and  the  servants  re- 
fused to  give  information  within  their  personal  knowledge  of  the 
facts  and  circumstances  attending  the  pretended  execution  of  the 
will  and  codicil,  which  codicil  was  made  under  the  eye  and  in 
the  presence  of  two  of  the  executors,  and  was  unduly  and  fraudu- 
lently obtained  by  two  of  the  executors  five  weeks  prior  to  the 
deceased's  death,  and  that  both  will  and  codicil  were  made  when 
the  deceased  was  from  mental  imbecility  incapable  of  executing 
any  testamentary  paper  :  That  by  the  codicil,  one  of  the  executors 
procured  legacies  for  himself,  and  certain  of  his  relations :  That, 
by  the  conduct  of  the  Issue  being  given  to  the  executors,  on  their 
representation  that  there  was  collusion  between  Mr.  and  Mrs. 
Meryweather  and  the  adult  Plaintiflfs,  the  Defendants  were  placed 
io  a  position  of  great  disadvantage,  and  that,  before  their  consent 
was  given,  they  were  assured  by  their  Solicitor  that  their  so  con- 
VOL.  III.  I 
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Mabch  14k     •entioff  would  in  do  way  debar  them  from  dbpating  the  validity 
of  the  will  and  codicil  at  any  future  period,  if  they  disoorefd 

"^^[^^1^  '  new  evidence  tending  to  invalidate  the  will  and  codicsil :  Thitf 
within  the  last  four  montlw,  they  have  obtained  from  eome  of  tie 
servants,  who  were  no  longer  in  the  pay  and  under  the  ccmtrol  sf 
the  executors,  such  new  evidence  as  will  prove  that  the  preteedsl 
will  and  codicil  (which  they  are  now  desirous  of  oontestiiig  in  tUi 
Court)  were  obtained  by  fraud  from  the  deceased  when  he  wsi 
wholly  incapable  of  performing  any  rational  act  whatever:  Tki^ 
inasmuch  as  Mrs.  Meryweatber  was  not  examined,  or  her  Answtn 
taken,  separately  from  her  husband,  in  the  Court  of  Chanecfyi 
she  is  not  precluded  from  again  disputing  the  validity  of  thevi 
in  that  Court,  notvnthstanding  the  admissions  contained  in  h* 
Answers. 

The  Reply,  on  the  part  of  the  executors,  alleged^  That,  for  son 
time  before,  and  at  the  time  of  his  death,  the  eatabliahmeolif 
servants  of  the  deceased  consisted  of  a  footman,  two  honsensii^ 
a  groom,  a  cook,  a  coachman,  a  bailiff,  a  gardener,  and  a  fM» 
labourer  (all  named) :  That,  on  the  14th  October,  shortly  after* 
death  of  the  deceased,  one  of  the  housemaids  went  into  the  m 
vice  of  one  of  the  executors,  in  which  she  remained  about  a  yiHt 
since  which  time  none  of  the  executors  have  had  any  sort  of  eos* 
nection  with  her:  That  the  groom  was  discharged  by  the  execs- 
tors  on  the  18th  October:  That  the  other  servants  were  retaM 
in  their  respective  places  by  the  executors  till  after  the  sale  of  tkt 
deceased's  effects,  on  the  12th  June,  1830,  when,  witb  the  ezetf- 
tion  of  the  gardener  (who  was  retained  till  the  house  was  let,  ii 
Michaelmas,  1832),  they  were  all  discharged :  That  the  footsMS. 
on  the  deceased's  establishment  being  broken  up,  entered  tfaescr 
vice  of  one  of  the  executors,  in  which  he  still  remained :  Thstil 
is  untrue  that  the  housemaid  was  ever  prevented  by  any  of  # 
executors  from  giving  information  to  the  other  party  of  the  frcfe 
and  circumstances  of  the  execution  of  the  will  and  codicil,  evci 
if  she  had  been  required  to  do  so,  and  that  the  footman  has  ist 
only  never  been  prevented  from  giving  any  information,  hot  hsi 
never  been  asked  so  to  do  by  the  other  party. 

The  Rejoinder  alleged,  That,  on  the  day  after  the  deceased^ 
death,  all  the  servants  of  the  deceased  were  called  up  into  the 
drawing-room,  and  there  told  by  two  of  the  executors,  that  tkf 
•had  all  got  legacies  left  them  by  a  codicil  to  Mr.  Tomer's  will, 
and  that  they  were  not  to  attend  in  any  way  to  Mrs.  Meryweatber, 
nor  to  her  children,  nor  to  do  any  thing  for  them,  nor  to  alkyv 
them  to  have  any  thing  for  their  use,  and  accordingly,  the  son  sod 
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of  Hre.  Merywealher  (vbo  had  resided  wilh  their  gTBcd- 


..  w^.^.  .on^.j  n^_.i.ti    ^wai  iiuu  irciucu  null  lUEii    gi  auu-         lUAkTU    1*.  — 

ere  in  two  or  three  days  after  hii  dealh  compelled  and  I 

by  the  t«o  executors  aforesaid  to  .|uit  the  house,  ond  were  '^'^^Y'"^'"  *■  " 

1 
J 


"wards,  wilh  their  mother,  refused  admission  by  the  foiit- 
>  had  charge  of  the  house  and  kept  the  keys,  which  were 
o  his  custody  by  the  two  executors :  That,  soon  after  the 
s  death,  the  cook  and  footman  were  taken  into  the  ser- 
n«  of  the  executors,  t,od  that,  by  reason  and  in  conse- 
'  the  iostrnclions  so  given  to  Ihein  and  the  other  serrants 
'O  eiecDton,  they  conducted  and  expressed  (hemeclres  in 
'iolent  and  abusive  maoner  towards  Mrs,  Meryveather, 
muld  Dot  venture  to  approneh  them,  and  was  thus  unable 
the  information  which  w-as  within  their  knowledge,  sod 
which  the  will  and  codicil  could  not  be  opposed  with 


ard,  D.,  ami  Jmner,  D.,  for  the  Neit  of  Kin ;  Ad- 
',,  and  Harding,  D.,  for  the  Executors. 

.  JsBiNJia  l^oar.     (After  reciting  the  fact*  alleged  io  3vi>a* 
.>.'ni«  DevM  of  tbo  Maater  oT  the  Rolli,  in  Vb> 

1838,  dadaring  die  will  and  codicil  to  be  '*«ell 
*  was  at  the  pedtkm  of  Hr.  and  Mra,  Meryweather 
vea,  and  nothing  can  be  atronger  ta  ahew  that  the)) 
« in  a  situation,  at  that  time,  to  conteat  the  validity 
vill.  The  will  being  thua  dedared  *'  well  proved," 
ne  faaa  been  acted  upon  ever  lincCf  and  betwaoi 
and  £7,000  has  been  paid  to  Mrs.  Mcrjweather  on 

of  the  axmni^  beqneatfaed  to  her  by  the  -will,  and 
ta  proccedinga  have  been  adopted  to  obtain  a  re- 
3€  the  Decree  ,<3f  the  Marter  of  dte  Rtdla  for  ten 
the  Decree  taken  out  in  the  preaent  caae  to  call  in 
bate  waa  in  March,  18i3.  Now,  the  Anawer,  on 
of  Mr.  and  Mra.  Mery  weather,  is  that  it  is  tme  all 
1  take  place;  that  they  did  admit,  in  June,  18S0, 
>  esecntion  of  the  will  and  codicil;  that  ihey  did 

tlie  trial  of  the  iMue  in  18S2,  by  withdrawing  the 
;  tliBt,  in  1833,  the  Order  for  tfae  iHiie  was  dia- 
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Mabch  lih    charged  at  their  petition,  on  their  undertaking  to  admit  fSke 

Menweaiker  ?  ^^^^^^y  ^  ^^  ^^^^  ^^^  codicil^  and  they  diacontiniied  the 
TWiMT.  action  of  ejectment — they  admit  that  it  is  true  that  thae 
circumstances  did  take  place  during  the  proceecfingt  in 
Equity  and  at  law ;  but  the  excuse  is  this :  because  levenl 
of  their  witnesses  were  servants  of  the  deceased*  and  that^i^ 
to  the  time  of  the  Decree  being  taken  out,  tlioae  servaDts  wov 
in  the  pay  and  under  the  control  of  the  executors,  and  r> 
fused  to  give  information  of  the  circumstances  attendiag 
the  making  of  the  will  and  codicil,  which  were  executed 
under  the  eye  and  in  the  presence  of  two  of  the  executon 
unduly  and  fraudulently,  at  a  time  when  the  deceased  wai 
wholly  incapable  from  mental  imbecility  of  l^^aUy  execut- 
ing them.  So  that  the  plea  is  that,  for  upwards  of  foQ^ 
teen  years,  from  1829,  the  date  of  the  deceased's  death,  H 
1843,  they  had  not  the  means  of  obtaining  the  informstip 
necessary  to  enable  them  to  oppose  the  validity  of  the  id 
and  codicil,  because  the  servants  were  in  the  emplojriiMA 
of  the  executors  and  had  only  very  recently  left  the  servitti 
l£  these  servants  were  employed  for  only  twelve  or  fifteci 
months  after  the  deceased's  death,  surely,  they  could  ban 
obtained  information  at  an  earlier  time«  They  go  on  to  il> 
lege  that  one  of  the  executors  procured  a  legacy  for  himsrif 
of  £400^  in  addition  to  a  legacy  of  £100  given  by  the  w31, 
and  a  legacy  for  his  mother  of  £200,  and  for  two  of  bb 
aunts  £20  each,  and  other  legacies ;  but  all  these  facts  sic 
apparent  on  the  face  of  the  will  and  codicil  themselves  ;  sod 
how  can  this,  therefore,  be  a  ground  for  now  coming  to  i» 
pugn  the  will  ?  Then  they  allege  that  they  were  placed 
under  circumstances  of  great  disadvantage  by  the  oondsct 
of  the  Issue  being  given  to  the  executors,  and  undoubtedlj 
it  was  more  disadvantageous  to  them  than  if  the  trial  had 
been  between  themselves  and  their  own  children ;  but  it  wai 
on  this  very  ground,  in  order  that  there  should  not  be  aoj 
collusion  between  them  and  the  children,  that  the  executon 
were  made  the  parties  to  support  the  execution  of  the  wilL 
The  Answer  goes  on  to  allege  that,  before  they  consented  to 
discharge  the  Issue,  Mr.  and  Mrs.  Mery  weather  were  ai- 
sured  by  their  professional  adviser  that  such  consent  wouM 
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not  bar  diem  from  contesting  the  validity  of  the  will  and    Mabch  14. 
codicfly  at  any  future  period,  if  they  discovered  further  evi-  ^         7^. 
dence;  and  they  refer  to  letters  from  their  solicitors  and       Twngr, 
from  tibeir  Proctor ;  but  the  date  is  1829^  and  it  is  with  re- 
lerenoe  to  the  withdrawing  of  the  Caveat, — that  the  with- 
dnwing  of  the  Cai>eat,  or  not  complying  with  the  assigna- 
tion of  this  Courty  would  not  debar  them ;  and  no  doubt 
tins  was  aound  and  good  advice ;  but  it  has  no  reference  to 
conaeotiiig  to  the  discharge  of  the  Issue,  or  to  the  admis- 
flon  on  which  the  will  and  codicil  were  declared  to  be  well 
proved*     It  all^nes  then  that  it  is  only  within  the  last  four 
■onths  they  obtained  information  from  some  of  the  servants 
tiiat  die  deceased  was  incompetent.    The  Court  will  only 
observe,  that  with  due  diligence  they  might  have  obtained 
infimnatiaii  earlier ;  the  servants  were  not  all  in  the  service 
jof  the  executors ;  and  there  is  no  reason  why  they  should 
not  have  obtained   such  information  at  an  earlier  period. 
Then  they  allege  a  point  of  law,  that  Mrs.  Mery  weather 
was  not  examined  or  her  Answers  taken  separately  from  her 
husband,  and,  therefore,  she  is  not  precluded  from  disput- 
ing the  validity  of  the  will  in  the  Court  of  Chancery,  not- 
withstanding  the  admissions   contained    in   her  Answers: 
that  is  a  question  for  the  Court  of  Chancery  to  determine, 
whether  that  is  or  is  not  the  case. 

These  are  the  reasons  assigned  for  calling  in  the  probate, 
and  the  grounds  upon  which  it  is  contended  that  the  party 
is  not  debarred  from  taking  this  step.  The  executors  in 
their  Reply  state  that,  shortly  after  the  deceased's  death, 
one  of  the  servants  (Jupp)  went  into  the  service  of  one  of 
the  executors,  in  which  she  remained  twelve  months;  it 
is  not  stated  when  she  left  his  service.  The  Reply  is  dis- 
ingenuous in  this  part ;  for  the  executors  do  not  state  when 
she  was  discharged  from  the  service,  only  that  she  left  it  at 
the  end  of  twelve  months.  Another  servant  (Letts)  was  dis- 
charged in  October,  1829;  the  rest  were  retained  till  the 
tale  of  the  property  in  June,  1830^  when  they  were  all  dis- 
charged, except  the  gardener,  who  was  retained  till  Michael- 
mas, 1832.  This  accounts  for  all  the  servants,  of  whom  only 
one,  Andrews,  the  footman,  entered  the  service  of  one  of  the 
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Mftftca  li.  executon,  in  whose  service  he  still  remains.  It  denies  An 
^  — 1  Andrews  or  Jupp  has  ever  been  prevented  by  the  cxecutdn 
^T^gnMnT  *  ftoxn  giving  information  to  the  other  party.  Infimnstiii 
then  might  have  been  obtained  from  all  the  wnrants,  wilh 
the  exception  of  Andrews,  at  all  events  in  18S2,  when  Acf 
were  all  discharged  from  the  service,  and  ev«n  since  Itt^ 
when  most  of  them  were  discharged,  and  the  executenM 
no  control  over  them,  and  there  is  no  reason  why  the  psi^ 
should  not  have  obtained  information  after  they  had  hft 
the  service. 

This  is  the  case  sUted  in  the  Act  on  Petitimi;  bvt  Ai 
affidavit  of  Mr.  and  Mrs.  Meryweather  goes  a  little  farAot 
and  if  the  facts  which  appear  in  their  Affidavit  had  bsn 
stated  in  the  Act  on  Petition,  the  Court  would  have  a* 
pected  some  explanation  on  the  part  of  the  executon  if 
one  circumstance,  that  of  their  denying  access  to  the  hosi 
and  grounds,  and  not  allowing  any  provisiona  to  be  s^ 
mitted  except  by  a  basket, — a  very  improper  atatemenl  tt 
be  made  in  an  Affidavit  which  is  not  in  the  Act  oo  Frit 
ti<m ;  otherwise  I  should  have  liked  to  have  had  it  deniei 
by  the  executors  that  such  orders  had  been  given  by  dtasi 
But  this  statement  in  the  Affidavit  has  no  effect  upon  the 
determination  of  the  question  before  me,  as  to  callitog  fli 
the  probate  and  putting  the  parties  on  proof  of  the  will  is 
solemn  form  of  law. 
Executors         Now  I  fully  admit  that  the  executors  are  bound  to  provi 

thi^wUir  ^^^"^ »"  •^^®""  ^°™  ^^  ^^  ^*  *^"  "  *^^  ^^^  °^  ^^  testatflr, 
provided  they  are  called  upon  by  a  party  entitled  to  do  ao^ 

and  that,   under  ordinary  circumstances,  neither  lapse  rf 

time,  nor  acquiescence, — not  even  the  receipt  of  a  l^facf 

under  the  will, — would  be  sufficient  to  preclude  the  par^ 

from  that  course  if  she  thought  proper  to  pursue  it ;  and 

the  question  is,  whether,  under  the  circumstances,  and  the 

authority  of  former  cases,  afler  fourteen  years  have  elapsed 

since  the  death  of  the  deceased,  and  ten  years  after  the  will 

was  declared  well  proved  in  the  Court  of  Chancery,  the 

party  is  not  precluded  unless  she  can  shew   reasonaUe 

grounds  for  the  delay. 

Cases.  Some  cases  were  referred  to  in  the  Argument,   Ntwdl 
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md  King  v.  Weeks^^  and  Hoffman  v.  Narris  and  White, f    Maiich  14. 

where  the  question  was  as  to  the  right  of  a  party  to  call         

upon  an  execator  to  prove  the  will  in  solemn  form  of  law ;     ^'^ViiSrr  ^ 
which  is  admitted  to  be  a  general  rights  from  which  the 
ptrty  is  not  to  be  debarred  except  under  particular  circum- 
itmces.    In  NewM  v.  Weeks,  the  question  was  whether  a  next 
of  kin  was  at  liberty  to  call  in  a  probate,  having  been  co- 
fituant  of  a  prior  suit  (though  not  formally  parties),  in  which 
tlie  validity  of  the  same  will  had  been  contested  by  other 
parties ;  and  the  Court  held  that  they  could  not  do  so*    But 
the  case  of  Hqffman  v.  Norris,  given  in  a  note  to  the  re- 
port of  the  former  case,  is  much  nearer  to  the  present  case. 
The  testator  died  in  1795,  and  his  will  was  proved  in  March 
of  that  year,  by  the  two  executors.     Doubts  having  arisen 
Tespetidng  it,  a  suit  was  instituted  in  Chancery  for  an  ac- 
count.   The  validity  of  the  will  was  admitted,  and  in  1796 
a  decree  was  made  for  an  account.    The  brother  of  the  de- 
ceased claimed  a  l^acy,  as  lapsed,  and  the  Court  decided 
that  the  legacy  had  lapsed,  and  that  the  brother  was  entitled 
to  one-third  of  one-half,  and  the  money  was  so  laid  out, 
and  the  interest  was  paid  to  the  brother.    In  1804,  a  decree 
was  taken  out  in  this  Court,  by  the  brother,  against  the 
executor  of  the  deceased's  executor,  to  bring  in  the  probate 

and  to  prove  the  will.     Sir  William  Wynne  said : —  Hoffman   v. 

Nomst  per  Sir 
There  can  be  no  doubt,  that,  as  a  brother,  he  is  entitled  to  con-  ^'  Wynne. 
trovert  the  will ;  and,  if  probate  has  been  obtained  in  common 
form,  he  can  call  it  in,  and  put  the  executor  (m  proof.  I  do  not 
knovr  that  there  is  any  specific  time  which  limits  a  party.  The 
will  had  been  proved  in  1795 ;  this  decree  was  taken  out  in  1804, 
80  that  there  had  been  a  quiet  possession  for  nine  years.  I  think 
I  know  instances  in  which  the  Court  has  allowed  probate  to  be 
called  in  after  a  longer  time:  that  maybe  done,  with  cause  shewn  : 
that  it  may  be  done  under  any  circumstances,  is  what  I  cannot 
admit: — it  would  be  contrary  to  reason,  and  every  principle  of 
justice.  Where  the  opposing  party  has  been  in  a  situation  which 
rendered  it  impossible  or  difficult  for  him  to  have  proceeded  ear- 
lier; if  he  has  been  absent  from  the  country,  a  minor,  or  labour- 
ing under  imbecility,  he  may  be  admitted.     But,  without  reason, 

*  2  PhUI.  284.  t  Ibid.  230  n. 
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Makch  14u     <^<1  where  there  are  sach  strong  reasons  as  there  are  here  to  tbcv 

that  he  was  not  in  such  a  state  of  incapacity  as  to  have  prenolad 

T^m^  ^'  ^*™ '  *°^'  further,  that  he  could  not  be  ignorant  of  sill  the  circsa- 
stances  relating  to  the  deceased,  from  the  suit  in  Chancery  soot 
after  the  probate  was  taken  out,  the  case  is  different.  By  lui 
Answers,  he  admitted  both  the  will  and  the  probate  :  a  decree  w 
made  operating  on  the  lapsed  legacy ;  and  he  acted  under  tirt 
decree,  not  upon  an  intestacy,  and  continued  to  receive  the  it- 
terest  for  five  years  together. 

The  suit  in  that  case  was  dismissed  with  coats.  TV 
ground  was  that,  though  lapse  of  time  is  not  a  bar,  raaim 
the  party  could  not  shew  reasonable  ground  why  he  hd 
not  proceeded  earlier,  he  was  not  ignorant  of  the  proceed- 
ings in  Chancery ;  he  had  admitted  the  will ;  a  decree  wa 
made  operating  upon  the  lapsed  legacy,  and  he  received  tk 
interest  for  five  years,  and  he  could  not  shew  a  reasooibk 
cause  for  the  delay. 
BeU  T.  Arm-      There  is  another  case,  that  of  Bell  v.  ArmHrong^^  wYak 

'^'^^'  establishes  the  right  of  a  next  of  kin,  who  had  acquiesori 

in  a  probate  in  common  form,  and  had  received  a  legicf 
due  to  him  under  the  will,  to  call  upon  the  executors  to 
prove  the  will,  probate  of  which  had  been  obtained  two  or 
three  years  before.  But  there  were  peculiar  circumstanoo 
in  that  case.  There  had  been  two  codicils  which  the  eie- 
cutors  had  succeeded  in  setting  aside  on  the  ground  of  the 
incapacity  of  the  deceased  at  the  time  of  makin/^  them,  and 
the  interest  of  the  next  of  kin  would  have  been  disposed 
of  if  these  codicils  had  been  pronounced  for ;  and  the  Cooit 
was  of  opinion  that  the  party  had  a  right,  under  all  the« 
circumstances,  to  put  the  executor  on  proof  of  the  will, 
observing  that  neither  lapse  of  time,  nor  receipt  of  a  legacy^ 
would  bar  it. 

B^Y.Raubeek.  But  this  doctrine  has  been  affirmed  very  recently  in  a  car 
before  the  Judicial  Committee  of  the  Privy  Council,  Bell  v. 
Raisbeckyf  in  which  the  Judicial  Committee  were  of  opinioo 
that  a  party  was  not  barred  by  lapse  of  time  from  putting 

*  1  Add.  965. 

t  Appeal  from  the  Court  of  York,  February  20tb,  18i4.     The  Judg- 
ment of  their  Lordships  was  delivered  by  Sir  H.  Jenner  FusL 
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the  executor  upon  solemn  proof  of  the  will.     The  circum-     March  14. 
stmces  of  the  case  are  peculiar.    The  will  was  dated  in  ^         ''. 
NoTember»    1833 ;   the  brother  of  the  deceased  was  ap-       Tumer., 
pointed  sole  executor,  and  almost  universal  legatee.    The 
will  was  proved  at  York  on  the  15th  January,  1834,  and 
the  brother,  the  sole  executor,   died  in  December,  1839. 
He  made  a  will,  by  which  he  appointed  executors,  who 
proYed  his  will  in  June,  1840,  in  the  same  Court.     On  the 
6th  July,  1842,  a  decree  was  taken  out,  calling  in  the  pro- 
bite  of  the  will  of  November,   1833,   which  decree  was 
igainst  the  executors  of  the  brother's  will,  not  against  the 
brother.     There  seemed  to  be  some  circumstances  which 
created  a  case  not  very  favourable  to  the  party  seeking  to 
enforce  the  decree.     Nevertheless,  the  proceedings  went  on. 
The  Allegation  was  ordered  to  be  reformed;  but  the  princi- 
ple that  the  party  had  a  right  to  call  in  the  probate  and  put 
the  executors  upon  proof  of  the  will  was  admitted. 
So  I  am  of  opinion  that  the  party  had  a  right  to  call  upon     Party  had  a 

the  executors  to  prove  the  will  in  solemn  form  of  law ;  that  "^^*  ^J|?  ^J 
^     •^  ^  '  upon  the  exe- 

tbe  lapse  of  time  for  fourteen  years  is  not  a  bar,  and  the  cut  on  to  prove; 
receipt  of  the  legacy  under  the  will  is  not  a  bar,  nor  is  the 
Answer  in  Chancery  of  itself  sufficient  to  bar  the  party  from 
contesting  the  validity  of  the  will ;  but  this  circumstance 
mast  be  taken  into  the  consideration  of  the  Court,  that  the 
Court  of  Chancery  has  decided  that  the  will  was  well  proved, 
and  this  on  the  admission  in  the  Answers  oi*  the  other  party. 
The  averment  is  that,  as  Mrs.  Mery  weather  was  not  exa- 
mined separately  and  apart  from  her  husband,  she  is  not 
precluded  by  her  Answers  from  still  contesting  the  will  in 
the  same  Court;  and  if  that  is  the  practice  of  the  Court  of 
Chancery,  she  may  go  to  that  Court  and  obtain  another  Issue. 
A  case*  has  been  cited  from  one  of  the  Vice-Chancellor's 
Courts  (decided  by  Sir  J.  Wigram),  to  shew  that  the  Answer 
of  a  married  woman  must  be  taken  in  the  absence  of  tier 
husband,  and  it  may  be  so ;  but  I  have  the  fact  that,  in 
this  case,  the  will  is  declared  to  have  been  well  proved,  and 
this  decision  was  founded  on  the  admission  of  the  other 

*  Brown  v.  Hat/ward^  1  Hare,  i32. 
VOL.Iir.  K 
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March  14i  party — not  a  bare  admission  in  an  Answer,  but  upon  « 
a,  '~;  undertaking  of  the  parties.  And  thouirfa  it  ia  complained 
iWiier.  that  the  party  was  placed  under  great  disadvantage  by  the 
conduct  of  the  Issue  being  given  to  the  executors,  it  was  a 
prudent  and  necessary  precaution^  and  it  ia  not  denied  that 
there  was  collusion  between  the  onginal  parties,  the  firther 
and  mother,  and  the  children,  and  when  that  Issue  comei 
to  trials  the  party  withdraws  the  Record  and  petitions  the 
Court  of  Chancery  that  the  order  for  the  Issue  may  be  dis- 
charged, on  their  undertaking  to  admit  the  validity  of  the 
will.  I  have  the  fact  before  me,  that  the  party  did  give 
that  undertaking,  and  that  the  Master  of  the  Rolla  did  de- 
cide that  the  will  was  well  proved.  The  party  may  not  he 
precluded^  notwithstanding,  from  proceeding  in  the  Comt 
of  Chancery,  and,  if  so»  she  may  go  there  and  obtain  id 
Issue  to  try  the  validity  of  the  will,  or  she  may  take  pro* 
ceedings  in  a  Court  of  Law,  and  if  she  succeeds  in  either, 
she  may  then  come  to  this  Court  to  make  the  executors  pron 
the  will :  it  is  not  for  this  Court  to  initiate  the  proceeding. 
I  do  not  mean  to  entrench  upon  the  principle  of  the  foil 
right  of  a  next  of  kin  to  call  upon  executors  to  prove  the 
will  in  solemn  form  of  law,  notwithstanding  lapse  of  time 
but  barred  by  and  receipt  of  legacy ;  but  I  decide  this  case  on  the  ground 
the  Court  of  ^^^  ^^  ^^  upon  the  express  petition  of  the  party  that  the 
Chancery.  Court  of  Chancery  declared  the  will  well  proved,  and  if  I 
enforce  the  decree,  I  must  undo  all  that  has  been  done  by 
the  Court  of  Chancery. 

I  am  of  opinion  that  this  case  is  materially  distinguished 

from  the  cases  refered  to,  where  parties  were  allowed,  after 

great  lapse  of  time,  to  call  upon  executors  to  prove  the 

Executors  dis-  will  in  solemn  form   of  law.      I,  therefore,   dismiss  the 

CMtaT  executors  from  the  effect  of  the  Decree.    I  make  no  order 

as  to  costs. 

Harding^  D.— On  what  part  of  the  conduct  of  the  execo- 
tors  ought  they  to  pay  costs  ? 

Per  Curiam. — The  executors  were  aware  that  the  will 
and  codicil  were  questioned,  and  they  had  it  in  their  power 
to  prove  them  in  solemn  form,  in  the  first  instance. 

(It  was  ultimately  agreed  that  the  executors'  costs  should 
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be  paid  out  of  the  estate,  if  the  Court  had  the  power  bo  to    March  li. 

order.)  __    ^- 

Merywtather  T. 

Proctors :—P«clrfe,  for  the  Executors;    W.  O.  Clarkam^  for       Turner. 

the  Next  of  Kin. 


END  OF  HILARY  TERM,  AND  THE  SITTINGS 

AFTER  TERM. 


L.UT  of  AmiALs  from  EccLxtiAsricAL  and  MARirnn  Courts,  decided  by  the  Jobicial 
ComiRTXB  of  the  PRirr  Council,  from  the  commencement  of  Hilart  Tsrx,  11th 
Janmrj,  1844^  to  that  of  Eastxr  Txrx. 

D*U  Aflniic4 

Nmmc  of  Cuet.  Whence  AppcaJed.  of  or 

JvdgBOBL     RarciMd. 

Tht     Gttural    Steam   Navigation  '\ 
Company  y.  Tonkin  (M^Frienda) J  >High  Court  of  Admiralty  ......  Feb.  8  Affirmed. 

[2  Notes  of  Ca.  92]    J 

Boa  and  Others  w.  Baisbtck    {^'^St'oJ  Yofk  ^'T^l^]  ^*^-  ^  ^•'^• 

IloU  T.  Genge  [I  Notes  of  Ca.  572]  Prerogattye  Court  of  Canterbury  Feb.  21  Affirmed. 
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EASTER    TERM,    1844. 


arr|^e0  <Erourt  of  eantetbutp. 

April  15. 

Allotment  ViscouNT  Frankfort  dr  Montmorency  r.  the  Vis- 
^l,*,^'"^(Jj'J^*^  COUNTESS  Frankfort  de  Montmorency. —  Appeal^ 
Court  below  Sentence. — This  was  an  appeal  from  the  Consistorial  and 
the  *  time  of  ^P'scopal  Court  of  London,  in  a  cause  which  was  origiiudlj 
»\gmng  sen-  a  suit  for  a  divorce,  by  reason  of  adultery,  by  the  Viscountesi 
lottbg"permi  Frankfort  against  her  husband.  Viscount  Frankfort.  The 
nent  alimony,  a  suit  commenced  in  March,  1843,  and  on  the  llth  July,  the 

amUOT*"™  •—  -^"^g®  °^  *^^«  ^^^^  ^^^^"^  pronounced  that  Lady  Frankfort 
Held,  that  the  had  proved  her  Libel,  and  signed  a  sentence  of  divorce,  at 
latter  was  ex-  ^y^^  game  time  allotting  alimony  to  Lady  Frankfort — ^namelj, 
made  on  a  £550  by  way  of  alimony  pending  suit,  and  also  dE800  per 
^J^"8r  pfincj.  annum  permanent  alimony,  from  the  date  of  the  sentence, 
lotment  of  ali-  From  this  sentence  Lord  Frankfort  appealed  to  this  Court, 
mony  p.  /.,  at  and  Lady  Frankfort  adhered  to  that  appeal.  The  Libel  of 
venient  pracl  Appeal  was  directed  to  be  reformed  by  this  Court,*  and  the 
<i<^^-  question  was  now  limited  to  the  allotment  of  alimony :  Lord 

Frankfort  seeking  a  reduction  of  the  alimony  pending  suit, 
and  of  the  permanent  alimony ;  Lady  Frankfort  daiming 
an  increase  of  permanent  alimony. 
A  Ro DMiNT.  Sir  J.  Dadson,  Q.  A.,  for  Lady  Frankfort. — There  is  no  ap« 

peal  from  the  sentence  of  divorce;  so  that  it  is  a  case  of 
admitted  delinquency  on  the  part  of  the  husband.  In  oar 
Allegation  of  Faculties,  we  say  that  his  lordship  derives 
an  income  of  £15,000  a  year  from  his  estates  in  Ireland, 
besides  other  considerable  property.  His  Answers  state 
the  amount  at   £3,090,   "afler  payment  of  all  expenses 

*  2  Notes  of  Ca.  494. 
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and  outgoings.**     But  amongst  these  outgoings  is  an  annuity 
to  Mrs.  D.  and  her  child  of  £200  for  their  lives,  secured  by 
•  bond  given  in  18S5.     Now,  the  marriage  took  place  on 
the  12th  January,  1835,  and  therefore  it  is  reasonable  to 
suppose  that  this  bond  was  given  after  the  marriage.    Con- 
sidering the  nature  and  object  of  this  bond,  this  is  not  a 
proper  deduction.     Lord  Frankfort  ought  to  support  his 
wife  and  provide  means  of  educating  the  two  children,  now 
with  their  mother^  one  being  heir  to  the  title,  Lord  Frank- 
fort having  been  living  in  profligacy,  and  there  being  not 
the  slightest  imputation  upon  the  wife.     An  allowance  of 
£1,000  a  year  is  not  at  all  too  much. 
ElpkinsioMe,  D.,  on  the  same  side,  cited  Street  v.  Street.^ 
Jenner,  D.,  for  Lord  Frankfort. — ^The  Court  below  has 
allotted  alimony  pendente  lite  at  the  rate  of  no  less  than 
£1,650  a  year — ^that  is,  £550  for  one-third  of  a  year.    Lord 
Frankfort's  net  income  is  only  £2^552,  and  he  had  no  pro- 
perty whatever  with  his  wife. 
Harding,  D.,  on  the  same  side. 


April  15. 


Frankfort  v, 
Frwut^hrtm 


Sir  H.  Jbnner  Fust. — It  appears  that,  in  1841  and  Jddgmint. 
1S42  (the  parties  having  separated  in  1888),  Lord  Frank- 
fort  lived  in  a  course  of  profligate  adultery,  to  say  the  least 
of  it.  This  suit  commenced  in  the  Court  below  in  March, 
1843,  and  on  the  11th  July  the  Judge  of  that  Court  signed 
a  sentence  of  separation,  and  on  the  same  day  allotted  ali« 
mony  pendente  lite  and  permanent  alimony  ;  in  the  flrst  case 
£550  was  allotted,  according  to  the  decree  of  the  Court  (as 
taken  down  in  the  Court  Book),  and,  as  I  understand,  with 
the  consent  of  both  parties,  as  alimony  during  the  suit,  and 
£800  was  at  the  same  time  allotted  as  permanent  alimony. 
From  this  sentence  Lord  Frankfort  appealed,  and  he  ap- 
pealed from  the  whole  sentence,  as  well  as  respects  the  adul- 
tery as  the  allotment  of  alimony,  and  Lady  Frankfort,  by 
her  Proctor,  declared  that  she  adhered  to  the  appeal  so  far  as 
the  allotment  o^  permanent  alimony  was  concerned,  and  the 
question  came  before  this  Court  necessarily  on  the  whole  case. 


•  2  Add.  2. 
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April  15.     The  Libel  of  Appeal  was,  however,  confined  to  the  afimanj, 
^    T7~.       And  the  admission  of  that  Libel  was  opposed,  on  the  groimd 
Franlififrt,     that  it  did  not  agree  with  the  Inhibition,  and  the  Coort  di- 
rected the  Libel  to  be  reformed.    It  is  now  admitted  that 
there  is  no  ground  to  impeach  the  sentence  upon  the  whole 
case — that  is,  that  the  proof  of  the  adultery  is  sufficient  to 
entitle  Lady  Frankfort  to  a  sentence  of  separation  ;  tbeonlj 
question  is,  as  to  the  alimony  pending  suit  and  the  penos* 
nent  alimony,  Lady  Frankfort  alleging  that  the  latter  ought 
to  be  increased. 
Alimony  dur-      The  first  point  is,  as  to  the  allotment  of  alimony  daiiaf 
mg  sui .  ^1^^  ^^.^^  ^^^  .^  appears,  from  the  entry  in  the  Court  Bodk, 

that  a  gross  sum  of  £550  was  allotted,  and  if  this  Court  a^ 
firms  that  part  of  the  sentence.  Lady  Frankfort  would  be 
entitled  to  that  sum  under  the  decree  of  the  Court  bdowt 
The  question  is,  whether  £550,  for  alimony  during  suit,  ii 
a  proper  allotment  or  not.     I  am  of  opinion  that  it  is  impoi* 
sible  to  maintain  this  part  of  the  case,  and  I  apprehend  thtf 
there  must  have  been  an  error  in  taking  down  this  part  of 
the  sentence ;  that  alimony  during  suit  must  have  been  al* 
lowed  at  the  rate  of  £550  per  annum,  and  not  a  gross  smb. 
Allotted  not  A  wife  is  entitled  to  a  reasonable  maintenance  during  the 
principle^'^^'  ^^^^'  according  to  her  station  in  life ;  but  such  an  allotment 
as  this,  of  £550,  as  a  gross  sum,  for  alimony  from  the  com* 
mencement  of  the  suit  in  March,  184S,  cannot  be  msia- 
tained  on  principle.     I  consider  the  income  of  the  husbaad 
as  between  £2,700  and  £3,000  a  year,  and  I  am  of  opiniooi 
looking  at  all  the  circumstances,  that  £550,  as  a  gross  son^ 
during  the  pendency  of  the  suit  (about  four  months),  is  too 
large  a  sum,  and  the  Court  is  bound  to  give  only  a  reason* 
able  sum,  which  an  allotment  at  the  rate  of  £550  a  year  (or 
the  four  months  would  be :  this  is  the  proper  principle  in  aH 
these  cases,  instead  of  which  a  gross  sum  has  been  taken 
down. 
Permanent        With  respect  to  the  allotment  of  £800  a  year  for  perma- 
^*  nent  alimony,  looking  at  all  the  circumstances,  I  do  not 

think  it  too  much,  for  it  is  a  case  of  a  profligate  course  of 
adultery  on  the  part  of  the  husband.  I  am  of  opinion  that 
the  learned  Judge  in  the  Court  below  has  taken  a  very  fair 
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Tiew  of  that  part  of  the  case,  and  I  affirm  his  sentence  with     Apkil  15. 
respect  to  the  allotment  of  permanent  alimony.  Frmkfyrt  r 

There  are  some  circumstances  to  be  considered  in  this  Frankjirt. 
esse.  Lady  Frankfort  had  no  property  of  her  own*  In 
(kway  V.  Otway^*  Smith  v«  Smithff  and  Cooke  v.  Cooke,% 
the  principal  part  of  the  property  came  from  the  wife ;  and 
in  (kway  V.  Otway  and  Smith  v.  Smith  the  suit  was  for  cru- 
elty as  well  as  adultery. 

Now,  there  has  been  a  bond  given  by  Lord  Frankfort  to     Deduction 

Mrs.  D.  and  her  child,  and  it  is  said  that  the  amount  of  that  from Jncomc  of 

the  husband. 
bond  must  not  be  considered  as  a  deduction,  for  that  the 

Coart  may  presume  it  was  given  for  immoral  considerations. 
Now,  the  marriage  took  place  in  January,  1835,  and  the 
bond  is  dated  in  1835,  and  Mrs.  D.'s  child  must  have  been 
bom  before  the  bond  was  given :  therefore,  though  there 
may  have  been  an  immoral  connection,  the  Court  cannot 
presume  that  the  bond  was  given  for  immoral  considera- 
dona,  the  object  being  to  provide  for  the  mother  and  child, 
and  not  on  account  of  any  thing  after  the  marriage  of  Lord 
Frankfort,  though  the  bond  might  be  dated  afler  the  mar- 
riage. Therefore,  this  is  a  fair  deduction,  as  far  as  appears 
to  the  Court. 

I  pronounce  for  the  appeal  as  regards  the  £550,  and  I 
allot  alimony  pending  the  suit  at  the  rate  of  £550  a  year. 
The  cause  must  be  retained  here. 

With  respect  to  the  costs,  no  costs  were  taxed  in  the  Court  Sentence  in 
below ;  it  stood  "  on  taxation  of  costs  *'  when  appealed.  I,  Pa[{^,^y'^sei'" 
therefore,  affirm  the  sentence  of  separation,  as  to  the  allot- 
ment of  permanent  alimony,  and  as  to  the  taxation  of  costs; 
and  1  reverse  the  sentence  in  respect  to  the  allotment  of 
£550,  as  a  gross  sum,  and  substitute  an  allotment  of  ali- 
mony during  the  suit  at  the  rate  of  £550  a  year.  It  is  a 
very  inconvenient  practice  to  allot  alimony  during  the  suit 
at  the  last. 

Proctors  : —  Pritchard^  for  the  Appellant ;  Jenncr^  for  the  Re- 
fpondent. 

•  2  Phill   109.  t  Ibid,  207.  X  Ibid.  40. 
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Vrrrogatibe  Court  of  Cantttbutv. 

April  19. 

Practice. »       Kettlbwbll  v.  Randall  and  Others. — Jlfo^wii^— In 

l^tion*"aiid^"  ^"  c*»«'  ^^«  deceased,  Maria  O'Reilly,  spinster,  died  SOtli 
Commission,     January,  1843.     She  lefl  a  will,  dated  Srd  October,  1840^ 

""?*1.2I*l!f^.«  and  two  cotlicils  (the  validity  of  which  was  the  qaeniaQ  at 
witnesses  were  ^  •'  » 

examined,  bad  issue),  dated  respectively  29th  July,  1841,  and  6th  Novea- 
hSded'^'^'th^^^  ber,  1841.  The  executors  appointed  by  the  wiU,  which  wn 
Court  will  not  not  in   dispute,   were  Mr.  Jonathan  Brundrett   (since  d^ 

receive  evi-     ceased),  Miss  Eliza  Kettlewell,  and  Mr.  Patrick  Leonini 

dence  so  taken, 

and    the  wit- 0*Reilly.     By  the  codicil  of  July,  1841,  the  appointmeat 

nesses  must  be  ^f  ^|jgg  Kettlewell,  as  executrix,  was  revoked,    and  Jofai 

Randall,  William  Simons,  and  Patrick  Leonard  O'Rdllj. 

were  appointed  executors.    These  three  executors  were  citid 

by  Miss  Kettlewell  to  propound  the  two  codicils,  or  to  shew 

cause  why  probate  of  the  will  alone  should  not  be  granted 

to  her  as  executrix.     The  executors  appeared,  and  by  thor 

Proctor  (Mr.  Smale),  declared  that  they  would  not  propound 

the  two  codicils,  and  Mr.  Smale  then  appeared    for  Mia 

Jane  Matilda  Patterson,  as  one  of  the  residu^try  legatees 

named  in  the  codicil  of  November,  1841,  and  both  codidh 

were  propounded  by  him  in  an  Allegation,  which  was  headed 

as  follows: — ''A  business  of  proving  in  solemn  form  of  lav, 

by  good  and  sufficient  witnesses,  two  codicils  to  the  latf 

will  and  testament  of  Maria  0*Reilly,  spinster,   deceased, 

promoted  by  Jane  Matilda  Patterson,  one  of  the  residuary 

legatees  named  in  the  second  of  the  said  codicils,  against  Elisi 

Kettlewell,  spinster,  one  of  the  executors  named  in  the  laii 

will  and  testament  of  the  said  deceased.*'   This  Allegation  wM 

admitted,  and  the  subscribed  witnesses  to  the  codicils  were 

1843,  Dec. 22.  examined  upon  it.     An  Allegation  was  then  given  in,  and 

admitted,  on  behalf  of  Miss  Kettlewell,  pleading  that  the 

deceased  was  of  unsound   mind   at  the  dates  of  the  tvo 

codicils,  and  witnesses  were  examined  upon  it,  at  Lfeaming- 

ton,  under  a  Commission,  in  which  Commission   the  cause 

was  described  in  the  same  way  as  in  the  heading  of  the 

1844,  Mar.  j.  Allegation  propounding  the  codicils.     The  Commission  was 
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fetamed^  and  on  copies  of  the  depositions  taken  at  Lea« 
mington  being  ordered  in  the  Registry,  an  objection  was 
made  thereto  on  the  ground  that  the  cause  was  misdescribed 
in  the  Commission. 

Addams,  D.>  on  behalf  of  the  executrix^  now  moved  the 

Gbut  to  decree  publication  of  the  evidence  taken  under 

the  Commission^  or,  if  publication  was  considered  to  have 

pmed,  to  order  copies  of  the  depositions  to  be  delivered  tof 

Hits  KettleweU's  Proctor  out  of  the  Registry. 

Pbr  Curiam.— Is  there  any  cause  of  PaUenon  v.  Keltle* 

The  Registrar^ — ^There  is  no  such  cause  in  the  Books. 

Addams.  —  The  cause  was  wrongly  described  in  the 
hcMfing  of  the  Allegation  and  in  the  Commission ;  but  the 
parties  are  all  now  agreed,  and  the  cause  stands  only  for 


AraiL  Idb 

KttOgmM  V. 
RandaU. 


April  19. 
Motion. 


Sib  H.  JisKKER  Fust.— This  is  a  question  of  practice 
very  important  for  the  consideration  of  the  Court,  which 
nnist  dispose  of  it  with  reference  to  the  course  of  proceeding 
snd  to  genersl  principles.     The  cause  is  described  in  the 
CooTt  Books  as  *'  Keitletvell  v.  Randall  and  others  ;*'  but 
the  Allegation  given  in  by  Mr.  Smale^  and  admitted,  de- 
scribed the  cause  not  as  a  cause  depending  in  this  Court, 
namely,  **  Kdllewell  v.  Randall  and  others,"  but  as  a  cause 
**  promoted  by  Jane  Matilda  Patterson,  one  of  the  legatees 
tamed  in  the  second  codicil,  against  Eliza  Kettlewell,  one 
of  the  executors  named  in  the  will.**  So  that  that  Allegation 
WS8  not  given  in  and  admitted  in  the  cause  of  "  Kettlewell 
T.  Randall  and  others,**  but  in  a  cause  of  "  Patterson  v.  Ket^ 
tlewell,"  by  which  description  no  cause  was  depending  in 
the  Court  or  the  Court  Books.     Then  an  Allegation  was 
given  in  on  behalf  of  the  party  opposing  the  codicils,  and  a 
Commission  issued  for  the  examination  of  witnesses  under 
It,  and  this  Commission  adopted  the  same  description  of  the 
canie,  namely,  that  it  was  promoted  by  Jane  Matilda  Pat- 
terson against  Eliza   Kettlewell;  therefore,  the  error  was 
Wlowedby  the  other  side,  and  so  the  proceedings  have  gone 
on.    I  understand  the  proxy  for  calling  upon  the  parties  to 
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AnsL  Ift,     appear  was  in  the  cause  of  '<  KeUiemeil  ▼•  JRmmimR  mi 

v^J~n       Others/'    Now  I  am  of  opinion  thatthe  prooeedingB  iMte 

BaaJdL      heen  altogether  erroneous,  and  although  the  parties  kife 

agreed  to  compromise  the  case,  jet,  as  eTidetioe  has  beca 

taken  and  publication  is  prayed  in  order  to  obtain  a  decree  of 

the  Court  founded  upon  the  evidence^  the  Court  ia  bound  to 

see  that  the  evidence  has  been  propeiiy  takeiiy  and  I  am  im| 

aware  of  any  case  in  which  evidence  taken  in  a  cause  wrongly 

described  has  b^en  received  by  the  Court.     In  Armdrmg  r. 

Armstrong,  a  witness  had  been  examined  on  CtMnmisflOSi 

and  the  Commission  had  mistaken  the  plaintiff  for  the  d^ 

fendant,  and  the  Court  was  of  opinion  that  the  evidence 

could  not  be  received,  and  it  directed  the  re-exaipinatioaof 

Motion  re-   the  witness.    And  I  am  of  opinion  that  the  same  come 

i^^^  ought  to  be  pursued  here,  and  I  reject  the  moticKi  fer  pifalH 

cation  to  pass.    It  has  not  been  the  fault  of  the  Covurt. 

Addams. — It  will  be  sufficient,  I  apprehend,  to  rrgnr 
duce  and  repeat  the  witnesses  under  a  new  Cominisaioii^ciiii 
Armstrong  v.  Armstrong  f 

Per  CuRiAH.—The  pleas  must  also  be  altered,  b 
Armstrong  v.  Armstrong,  the  only  fault  waa  in  the  Coniiiii> 
sion ;  all  was  right  in  the  pleadings.  All  I  do  at  present  ii 
to  reject  the  motion. 

The  Court,  at  the  further  petition  of  botl|  ProctorSi  R* 
scinded  the  publication  of  the  evidence,  and  gave  pnrminr* 
to  the  respective  Proctors  to  subduct  their  Alle^tions,  ftr 
the  purpose  of  Mr,  Smale  reforming  his  Allegation,  whii 
was  done;  and  the  Allegation  so  reformed  being  admittii 
Mr.  Bay  ford.  Proctor  for  the  executrix,  reasserted  sod 
brought  in  his  Allegation,  which  was  admitted,  and  net 
Commissions  were  issued.  The  witnesses  examined  on  Mr. 
Bayford's  Allegation  were  re-examined  under  the  new  Cooh 
mission  at  Leamington,  but  the  witnesses  on  Mr.  Smsle's 
Allegation  (propounding)  the  codieils  were  not  reproduced 
or  re-examined.  No  evidence  upon  the  coudidit  was,  there- 
fore, before  the  Court. 

In  Trinity  Term,  the  Court,  being  of  opinion  that,  up<« 
the  evidence  in  support  of  the  responsive  Allegation,  it  wtf 


mi]  ADMIRALTY  COUfiT.  75 

qaite  iinpotBible  to  doubt  that  the  testatrix  was  insane  at  the     April  10. 
dates  of  the  two  codicils,  decreed  probate  of  the  will  alone.      XMnoA 

Proctore :'  Bayford^  for  the  executrix  Jinder  the  will ;  Smakf 
fcr  the  execiilors  and  legatee  under  the  codicils.  June  15. 


May  3. 

The  "Gazbllb,'* — Act  on  Petition. — This  was  an  im-  Pitu?tice.— 
portant  question  of  practice.  A  vessel  called  the  Charles,  ^"the^R^'^rt 
of  Yarmouth,  having  been  sunk  in  a  collision  near  Bugsby*s  of  the  Registrar 

Hole,  with  the  Gazelle,  a  steam- vessel  belonging  to  the  Hull  andMercbante, 

^^  jfi  n  cause   oc 

Steam  Packet  Company,  the  owners  of  the  former  sued  the  damage  by  col. 

latter  vessel  in  this  Court,  which  pronounced*  for  the  da-  J"'?"»  who  had 
,  ,  ^,  /.  1     ^       ,f  1    1        «  deducted  one- 

mage,  with  costs.     The  owners  of  the  Gazelle  appealed,  and  third  for  new 

lirosecuted  the  appeal  to  the  hearing,  when  it  was  aban-  ""aterials :  -- 
donedy  and  the  Judicial  Committee  of  the  Privy  Council  nile  ex  contrae- 
dismissed  the  Respondents  and  remitted  the  cause.  The  ft«.appliedtoin- 
question  of  the  amount  of  damage  came  as  usual  before  the  ^^g  n^j  appli- 
Registrar  and  Merchants,  who,  after  hearing  both  sides,  «^l>le  to  col- 
made  a  report,  in  which  they  allowed,  disallowed,  and  re-  wheretheclaiw 
daced  the  claims  of  the  owners  of  the  CliarleSf  as  in  the  to  indemnity 
following  schedule :—  ^^^^^  "  ^*- 

CLAIMED.  ALLOWED. 

£,    8.     cL  £.     S.     d, 

1.  Transporting  ship  to  ways          ..  0  10     0     ..  0   10     0 

2.  Board  and  lodging  of  crevv          ..  2     7     1      ••  2     7     1 

3.  Scraping  the  ship              ..          ..  100..  100 

4.  Board  and  lodging  of  captain     ..  3     3     0..  330 

5.  Surveyor's  fees 2  12     0      ..  2  12     0 


6.  Stationery    and     postage,   grocery,)   r  ia     a 
bread,  beer,  flour,  and  tarpaulins/ 

} 


8.  Allowance  loading  and  rigging  the 
»hip  ..  ..  ..  •. 


18     4..       184 


•  See  2  Notes  of  Ca.  39. 
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•Mat  3.                                                                               claikkd. 
£.  «.  d. 

Tht  Oazdk,     d*  Waterage-expenses  of  captain             ]     7  0 

10.  Three  cwt.  of  beef          ..         ..      7    0  0 

13.  Vegetables  and  coab        ••         ..       116 

14.  Extra  labour  for  roaster  and  crew     12    0  0 

15.  Cleaning  cabin  and  repairing  same      0  10  6 

17*  Owner's  expenses  to  Norwich  and  1  le  ie  n 

London,  &c /'^  ^^  ^ 

18.  Towing  vessel  from  the  wharf  to  1   i     ^  ^ 

the  ways  . .  • .  . .         •  •  j 

19.  Incidental  expenses  to  Mr.  Hill  ..       2     19 

20.  Serving  Mr.  Hall  with  notice   of  1    ^     q  q 

survey,  as  agent  to  the  Gotzelle, .  / 

22.  Bracey,  bill    not  allowed  in  gc-  1  4  15  o 
neral  average      • .          •  •          . .  j 

23. '  Brewer,  sail-roaker          ..         ••       6    4  3 

24.  Wade,  smith  and  chandler          ••       4  16  0 

25.  Gibson,  block-maker        ..         ..       I  17  0 

26.  Paint  and  varnish             ..          ..       0  18  4 

27.  Sailmaker             16  13  0 

28.  Cooper 14  8 

29.  Ship-chandler        7  15  5 

30.  Smith         0    7  6 

31.  Painter 6  13  0 

32.  Joiner        6  18  5 

33.  Rope-maker          ..         ..         ..114  6 

34.  Shipwright            174  16  3 

35.  Ship  to  pay  general  average        ••     12    4  2 

36.  8py-glas8,  stove,  flour-cask,  beef-  1419  a 

cask,  and  handspikes    ..         ..J 

41.  Block-raaker         0  11  3 

42.  Freight  lost           60     0  0 

43.  Surveyor's  fees 2    2  0 

Master,    loss    of    books,    charts,  Iqq     q  ^ 

clothes,  &c.         . .         • .         •  •  J  "* 

Mate  and  crew  of  brig,  ditto       ••     15    0  0 

Twelve  months'  interest,  at  5  per  Iqi     1  ^ 
cent.         . .          • .         . .         •  •  i 

Demurrage  by  detention  of  the  brig    94  10  0 

537     2  7 

Additional  interest  on  £344. 1 8«.2J.  ^ 
at  4  per  cent,  per  annum,  from  \ 
30th  December,  1842,  till  paid..  J 

Proctor's  Bill,  not  yet  taxed 


[EaaT. 


•  • 


£.  %.  I 

1    7  0 

1    1  C 

12   0  0 

0  10  i 

10   0  0 


..  1  0  « 
..  2  19 
..       4   0  9 


•  • 


•  • 


•  • 


6    4  3 

4  16  e 
1  17  0 

0  18  4 
10  10  II 

4  18  ( 

6  3  f 

7  2  J 
170   0  • 

12    4  I 


40  0  0 

2  2  0 

20  0  0 

15  0  0 


344  18 
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The  Froctat  ibr  the  owners  of  the  Gazelle  objected  to      Mat  & 

this  Report,  sabniitting,  in  his  Petition^  that  the  6ih  and    n.'^lju 

10th  items  in  the  schedule  were  necessary  to  replace  similar 

articles  rendered  useless  by  being  immersed  in  water,  in 

contequence  of  the  collision ;  that  the  sum  charged  for  the 

ovner's  expenses  (No.  17)  was  much  less. than  what  was 

actually  expended  by  him,  in  his  necessary  journeys ;  that 

the  22nd  item  was  for  ropes  rendered  necessary  solely  by 

the  collision  ;  that  the  sail-maker's  bill  (No.  27)  was  actually 

bcorred  ;  that  the  bills  of  the  tradesmen  (Nos.  28,  29,  S0» 

SI,  92,  and  S3)  were  for  articles  necessary  to  replace  such 

as  had  been  lost  or  damaged  by  the  collision ;  that,  with 

reelect  to  the  shipwright's  charge  (No.  34),  the  contract  was 

originally  for  £170,  but  that  other  parts  of  the  vessel  were 

afterwards  found  to  be  broken  and  damaged  by  the  colli- 

Ml ;  that  the  articles  in  item  .S6  had  been  destroyed  or  lost 

in  the  collision  ;  that  the  block-maker's  bill  (No.  41)  was  for 

work  rendered  necessary  by  the  collision ;  that,  with  respect 

to  the  fraght  (No.  42),  the  brig,  on  her  arrival  at  Yarmouth 

(to  which  port  she  was  proceeding  at  the  time  of  the  colli* 

son),  would  have  earned  full  £60  for  freight,  as  she  had  a 

fiiU  cargo  on  board,  and  vessels  of  her  size  and  condition, 

vhich  left  London  af  the  same  time  as  the  brig  (8th  May), 

were  at  Yarmouth  by  seven  o'clock  on  the  morning  of  the 

next  day  ;  that  the  claim  on  account  of  demurrage  (at  the 

rate  of  £3.  St.  per  day)  was  for  the  detention  of  the  brig 

whilst  undergoing  necessary  repairs  in  consequence  of  the 

collision. 

Haggard,  D.,  for  the  owners  of  the  Charles,  in  support  March  9. 
of  the  objections. — The  plaintiff  is  entitled^to  full  and  entire  Aroumikt. 
restitution — there  is  no  limitation.  The  principle  is,  that 
the  vessel  should  be  placed  in  statu  quo  before  the  collision, 
—a  restitutio  in  integrum.  This  is  the  principle  adopted  in 
Courts  of  Common  Law.  In  a  case  which  occurred  on  the 
Northern  Circuit,  at  the  last  Summer  Assizes,  Hair  v.  Beck' 
ingUm,  before  Mr.  J.  Cresswell,  at  Newcastle,  that  learned 
Judge  said  (as  I  find  from  Mr.  Dundas's  Brief) : — "  When 
a  roan  runs  down  a  vessel,  he  cannot  claim  an  abatement  of 
one-third  for  old  materials :  it  is  different  in  insurance  cases, 


76  ADMIRALTY  CT   Jiff.  I^astJ". 

jviat  3.  P****  of  the  contract :"  «\A 

ft   ..f  .  B      A      'Unt  of  the  repairs. 

TheOazJh.     9.  Wateragc-expenset  of  cap'  f"^^  oncnier- 

1 0.  Three  cwt.  of  beef  Kle.-.The  Registrar  and  Met 

13.  Vegetable,  and  coala         "cip^^  applied  to  insurance  case?, 

14.  Extra  labour  for  ip  ^r  new  materials,  which  custom 

15.  Cleaning  cabin  r  le  principle  does  not  apply  to  coWi- 
17*  Owner's  ezpe*           i-  the  wrong-doer  to  claim  a  deduction 

London,  fr      ^^  materials.    If  the  owner  of  the  fessel 
^^'  ^thL""!?'^       ;' belter  ship,  that  is  the  unavoidable  result 

19.  Incii"   ^•'^jStirt  of  tlie  wrong-doer.  The  «*  BeUcy  Caintu* 

20.  8e     v^,i/y«w«r»«"t     Tii^^r/  v.  jBi?//  ±     Palmer  y.  Black- 

^     ><^,  D.,  row/r<J,  for  tlie  Hull  Steam  Packet  Comptny. 
'^.\s  an  attempt  to  alter  the  practice  of  the  Court. 
„i>n  L^iw  Cases,  decided  by  a  jury,  afford  no  rule  for 
.  Court,  which,  when  damage  is  pronounced  for,  refers  it 
0  conip^^^^*^^  tribunal  to  say  what  is  the  fair  amount  the 
fty  should  receive.     The  parties  attended   before  the  Re- 
^'strar  and  Merchants,  who  decided  upon  the  evidence  be- 
fore them,  and  according  to  the  practice,  and  the  Court  will 
not  interfere  with  their  discretion.     There  is  a  sum  of  £94 
claimed  for  dcuuirrage  :  I  appreliend  there  is  no  instance  in 
a  case  of  collision  of  an  allowance  fur  demurrage. 

Ilardingt  D.,  on  the  same  side. — All  the  party  is  entitled 
to  is,  not  a  new  vessel,  but  a  vessel  in  the  condition  in  which 
the  Charks  was  when  run  down, 
^p.  v^U,  Pkii  Curiam. — I  muist  take  time  to  make  some  inquirief 
as  to  the  rule  laid  down  in  similar  cases  in  other  Courts,  be- 
fore I  deciilo  upon  t!ic  course  I  sh;;Il  pursue. 

IdayS.  Dn.  LrsHiNGTON. — This  was  originally  a  case  of  colli- 

juooMiKT.  gjQii^  ill  nk'hich  the  C\>UTt  pronounced  its  judgtnent  in  favour 
of  the  party  bringing  the  suit.  The  amount  of  damage 
was,  as  usual,  referred  to  the  Registrar  and  JMerchantss 
who  made  their  report.  That  report  was  excepted  to,  by 
the  plaintitT  in  the  cause,  and  the  Court  has  now  to  deciile 
u|>on  the  validity  of  the  objections. 

•  i  llaiTp.  A.  IJ.  ^  t   /6a  3;lii. 
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o  leading  objections  involve  principles  of  eonsi-      .Mat  S. 
stance,  not  only  as  regards  the  decision  in  this    xhTc^dy 
^^ablishing  a  rule  for  assessing  the  damages  in 
"a  similar  kind. 
^Jie  Registrar  and  Merchants^  in  making 
^ted  upon  a  principle  always  adopted  in 
-namely,  that,  in  fixing  the  amount  to  be 
^  jjrs,  and  the  famishing  new  articles  in  lieu  of 
^maged,  they  have  not  allowed  the  full  amount  which 
wQ  repairs  and  new  articles  would  cost,  but  have  deducted 
one-tliird,  in  consideration  of  new  being  substituted  for  old; 
and,  in  doing  so,  1  conceive  they  must  have  considered  that 
the  rule  in  force  in  insurance  cases  was  most  just  and  equi-> 
table^  as  otherwise  the  plaintiff  would  not  only  be  indemni- 
fied for  the  injury  sustained,  but  would  actually  derive  a 
benefit,  by  having  new  materials  and  new  articles  instead 
nfold. 

Now,  this  rule  of  deducting  one-third  is  applied  to  cases  of  Principle  in  in- 
contract^  for  such  are  all  policies  of  insurance.  In  the  con-  •"'•"^^  cases, 
stmction  and  regulation  of  all  such  contracts,  I  apprehend 
that  all  the  customs  of  merchants  founded  in  equity  are  aU 
wajTS  considered  as  forming  part  of  such  contracts ;  because 
all  merchants  are  supposed  to  be  cognizant  of  customs  ex- 
isting in  their  own  particular  commercial  employment,  and 
to  have  them  in  view  in  all  the  contracts  and  agreements 
they  enter  into,  and  all  the  business  they  transact.  Conse- 
qoentlj,  a  ship-owner  insuring  his  ship  is  aware  of  the  cus- 
tom^ and  knows  that  the  premium  he  pays  for  the  insurance 
is  lest  on  account  of  the  deduction  of  one-third,  and  that 
he  cannot  reckon  upon  receiving  more  than  the  custom  sanc^ 
tions  and  allows ;  and,  in  fact,  he  receives  all  that  he  agreed 
to  receive  in  pursuance  of  the  contract  which  was  so  entered 
faito  with  him. 

But  cases  of  collision  are  of  a  different  kind.     The  claim  not  applicable 
to  indemnity  arises  ear  delicto,  not  ex  contractu ;  it  is  not  *®  coWlwn 
limited  to  the  terms  of  any  contract ;  the  measure  is  the 
extent  of  the  damage.    The  right  against  the  wrong-doer  is 
fur  redihttio  im  iniegrum  ;  that  the  wrong-doer  must  do,  and 
he  has  no  right  to  call  upon  the  party  injured  to  assist  him 
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Hay  3.  in  any  way  whatever.  He  cannot  require  such  party  to  ad- 
XheOazelk.  ^*^^®  money,  or  to  incur  any  debt  or  any  responsibility. 
Such  a  debt,  or  such  a  responsibility,  may  be  an  incoo?s> 
nience ;  and  if  there  be  any  such  inconvenience,  he,  the 
wrong-doer,  has  no  ri^ht  to  say  that  such  inconvenienoe 
should  be  suffered.  Nay,  in  some  cases,  it  might  happen 
that  it  would  be  impossible  for  the  party  injured  either  to 
find  credit,  or  be  enabled  to  pay  for  the  one-third  whidi 
is  cast  upon  him  in  questions  of  insurance.  If^  ther^br^ 
there  be  a  difficulty  attending  the  settling  such  matters  (ad 
such  difficulty  may  of\en  occur),  the  party  in  fault  mofi 
bear  the  burthen.  If  the  party  injured  derives  incidenudlj 
a  greater  benefit  than  mere  indemnification^  it  arises  only 
from  its  being  impossible  otherwise  to  effect  such  indemiiH 
fication  without  exposing  him  to  some  loss  or  some  burthen 
which  the  law  will  not  place  upon  him. 

This  appears  to  be  the  principle  applicable  to  both  sorts  sf 
cases — namely,  cases  ex  contractu  and  cases  ex  deUdo,  Hov 
stands  authority  upon  this  question  ?  It  is  very  desiri* 
ble  that  the  practice  of  this  Court  should  be  conformable  te 
the  principles  which  regulate  and  govern  the  proceedii^ 
of  other  Courts  in  cases  of  the  same  nature.  It  would  bl 
any  thing  but  beneficial  to  the  public^  that  a  party  proceed* 
ing  in  this  Court  should  recover  more  or  less  in  a  case  of 
collision  than  if  he  proceeded  at  Common  Law  ;  and  if  f 
find  that,  at  Common  Law,  the  practice  has  been  confonn* 
able  to  the  principle  which  I  have  endeavoured  to  eluddst^ 
then  it  will  be  my  duty  to  adopt  that  principle  and  lay  dowa 
that  rule,  especially  as  I  do  not  find  in  the  practice  of  thil 
Court  that  there  has  been  any  such  consistent  and  unMbitt 
course  of  practice  as  would  militate  against  the  introductioo 
of  the  true  principle. 
Hair  V.  B«dU  I  have  caused  inquiry  to  be  made  into  the  case  which  was 
*^'*"'*  cited  in  Argument — namely,  the  case  of  Hair  v.  Beckingitm, 

in  which,  it  was  stated,  the  learned  Judge  who  tried  tbft 
case  applied  the  principle  to  a  case  ex  delicto^  in  the  manner 
to  which  I  have  referred.  I  find  that  the  learned  Counsel 
was  perfectly  correct  in  the  representation  he  made  to  the 
Court ;  and  further,  that  no  attempt  ha&  been  made  since 
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tbe  trial  to  impeach  the  law  as  laid  down  by  Mr.  Justice       Mat  S. 

Crettwell ;  and  further,  I  have  good  reason  to  believe,  and 

m,  indeed,  satisfied,  that  the  doctrine  is  recognised  in  all 

cues  of  this  description — indeed,  in  all  cases  where  delictum 

k  the  origin  and  foundation  of  the  damage,  and  the  ground 

of  reparation,  as  well  in  cases  of  negligent  driving  on  land 

Jt  error  or  neglect  in  the  nautical  management  of  a  vessel. 

I  roust,  therefore,  adopt  this  rul^,  and  refer  back  the  Re- 
port to  the  Registrar  and  Merchants,  to  be  further  consi- 
dered with  regard  to  the  first  and  principal  items,  or  set  of 
chdma.  In  which  they  make  a  deduction  of  one-third  in 
eases  of  furnishing  new  articles  for  old. 

With  respect  to  an  item  which  has  also  been  a  subject  of  Demurrage. 
argument  in  this  case — the  last  item — ^namely,  **  demurrage 
by  detention  o£  the  brig,*'  for  which  £94.  10#.  has  been 
claimed,  what  is  the  principle  upon  which  any  compensa- 
tkm  is  to  be  allowed  for  the  detention  of  a  vessel  ?    I  appre- 
hend that  the  party  who  has  suffered  loss  or  injury,  in  con- 
sequence  of  a  vessel  having  been  run  down,  must  have  an 
adequate  compensation  made  to  him  for  any  loss  arising 
from  the  detention  of  the  vessel  during  the  period  which  it 
is  necessary  should  be  allowed  for  the  doing  of  the  repairs 
and  furnishing  new  articles.     I  proceed  upon  the  principle 
which  I  have  already  stated,  and  I  do  not  adopt  the  princi- 
ple which  has  arisen  in  cases  of  insurance  questions.     I  do 
not  take  the  gross  freight,  or  make  the  gross  freight  the 
basis  of  the  estimate  of  the  compensation,  though  I  am  aware, 
as,  indeed,  1  must  be,  from  the  Argument,  that  there  has 
been  an  instance,  in  a  case  of  insurance,  in  which  the  gross 
fffcigbt  has  been  allowed  without  any  deduction  on  account 
of  necessary  expenses.     The  case  to  which  I  refer  is  the 
case  of  Palmer  v.  Blackburn,  cited  in  the  Argument  at  the     Palmer  v. 
bar.    The  result  of  that  decision  was,  that,  by  the  allow-  Blackburn. 
ance  of  gross  freight,  the  party  was  actually  benefited  by 
the  loss  of  the  vessel,  because  he  took  the  whole  of  the 
freight,  amounting  to  £3^068,  without  any  deduction  what- 
ever, though  if  the  voyage  had  been  successfully  performed, 
the  actual  deduction  to  be  made  would  have  been  a  few 
sinilings  short  of  £700.     Now,  how  came  that  to  be  the  de- 
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Mat  3.  cision  of  the  Court  ?  There  were  three  judges  preriding  in 
Tke^OazeBe.  ^^®  Court  at  the  time  this  was  determined ;  Lord  Chief  Jui- 
tice  Dallas,  Mr.  Justice  Park,  and  Mr.  Justice  Burrougfa. 
Chief  Justice  Dallas  doubted  the  propriety  of  the  determi- 
nation,  and  wished  to  have  had  an  opportunity  of  consido^ 
ing  it  further,  concluding  in  these  words  :— "  Without 
giving  any  opinion  on  the  subject,  I  think  the  point  of  ooo- 
siderable  importance,  and  worthy  of  further  consideration.'' 
Mr.  Justice  Park,  however,  and  Mr.  Justice  Burroagb, 
were  of  opinion  that  they,  without  any  further  considen- 
tion,  would  be  satisfied  in  the  application  of  the  rule;  and 
the  grounds  upon  which  they  determined  the  case  were 
these: — Mr.  Justice  Park  says,  "They  (the  jury)  hiw 
found  that  open  policies  on  freight  have  always  been  settled 
in  this  manner,  and  my  experience  entirely  coincides  with 
that  finding."  Mr.  Justice  Burrough  says,  <<  In  quesdoM 
on  policies  of  insurance,  the  course  has  always  been  to  m- 
certain  the  custom  of  merchants*  The  jury  having  found, 
and  properly  found,  this  to  be  the  custom  of  merchants,  the 
verdict  must  be  in  conformity  with  such  finding."  TheB^ 
the  true  ground  upon  which  this  case  was  ruled — that  of 
Palmer  v.  Blackburn — assuming  it  to  be  rightly  ruled,  wai 
the  custom  of  merchants,  and  the  custom  of  merchants  is 
engraft  upon  every  contract  of  insurance,  just  the  same  as 
if  it  had  been  originally  inscribed  in  the  contract  itself,  and 
therefore  the  decision  was  founded  upon  the  nature  of  the 
contract  of  insurance.  But  there  is  no  contract  upon  the  pI^ 
sent  occasion,  and  there  appears  to  me  to  be  no  justice  and 
no  equity  in  my  applying  the  same  principle  to  this  case*  I 
conceive  I  must  apply  the  principle  I  should  apply  in  the 
instance  of  one-third,  respecting  which  I  have  alretdf 
spoken.  I  conceive  that  the  estimate  must  be  founded  upon 
this  rule— namely,  to  put  the  parties  in  the  same  situation 
in  which  they  probably  would  have  been  if  there  had  been 
no  such  collision  and  no  damage  at  all ;  and,  therefor^ 
the  Registrar  and  Merchants  must,  according  to  the  best  of 
their  judgment  and  opinion  (and  of  course  there  must  al* 
ways  be  difficulties  in  ascertaining  the  precise  amount  of 
compensation),  give  the  amount  of  compensation  whidi) 
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under  the  circumstances  of  the  case,  it  is  probable  a  jury  Mat  3. 
would  have  given,  upon  the  principle  of  perfect  indemnifi-  j^ToTju 
cation ;  so  that  they  would  not  give  the  gross  freight,  but 
would  deduct  from  the  gross  freight  so  much  as  would  in 
all  ordinary  cases  be  deducted  on  account  of  expenses  inci- 
dental to  the  receiving  of  the  freight— such  expenses  as  are 
mentioned  in  this  case,  namely*  seamen's  wages,  pilotage, 
towage,  and  so  on. 

Now,  I  am  not  precisely  aware  upon  what  principle  it 
was  that  demurrage  was  estimated  by  the  Registrar  and 
Merchants  at  £94. 10«.,  but  it  is  my  intention  to  refer  back 
the  Report  generally  for  their  re-consideration,  and  there- 
fore this  item  may  be  corrected,  if  it  happens  that  an  erro- 
neous principle  has  been  adopted. 

With  respect  to  the  other  items,  they  are  of  a  very  inferior  The  other 
description ;  and  I  confess  that  the  evidence  upon  which  1  '^®™** 
had  to  proceed  with  respect  to  these  items  is  scarcely  suffi- 
cient to  enable  the  Court  to  form  any  accurate  judgment  re- 
specting them.  If,  however,  the  party  who  objects  to  the 
Report  has  not  fumishetl  sufficient  ground  to  sustain  his  ob- 
jection, as  the  onu9  is  on  him  to  shew  that  his  exceptions 
are  just,  I  must  of  necessity  sustain  the  Report  as  it  stands. 
With  regard  to  No.  6 — namely,  ^*  stationery  and  postage, 
grocery,  bread,  beer,  flour,  and  tarpaulins,"  I  have  been 
under  the  necessity,  from  the  very  barren  manner  in  which 
the  case  has  been  left,  to  refer  to  the  Registrar  and  Mer- 
chants for  the  nature  of  the  charges,  because  it  is  nothing  to 
tell  me  that  this  expense  has  been  incurred ;  the  question  is, 
whether  it  was  properly  incurred,  and  whether  the  party 
against  whom  it  is  attempted  to  be  charged  was  liable.  I 
see  no  reason  to  think  that  the  Registrar  and  Merchants 
have  erred  in  disallowing  it  upon  the  ground  that  there  was 
not  sufficient  proof  of  loss,  and  that  some  of  these  articles 
were  bought  afler  the  time  when  the  repairs  were  made, 
and  the  affidavit  does  not  contradict  this.  If  the  affidavit 
had  been  more  specific,  the  Court  might  have  been  inclined 
to  re-consider  it.  No.  10  is  an  article  which  is  simply  sworn 
to  in  the  same  manner — so  many  hundred-weight  of  beef^ 
which,  I  understand,  the  Registrar  and  Merchants  were  of 
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Mat  3.  opinion  was  furnished  for  the  new  voyage,  and  could  not  be 
allowed.  It  must  be  recollected  that  I  have  not  the  meant  sf 
forming  a  judgment.  What  is  the  use  of  an  aflSdavit  stating 
that  so  much  money  was  expended,  without  explaining  wbj, 
how^  when,  and  where  ?  With  respect  to  No.  17,  there  is 
no  voucher  at  all.  That  item  is  to  the  following  effect:— 
"  The  owner's  expenses  to  Norwich  and  London,  £15.  lity' 
and  the  Registrar  and  Merchants  have  allowed  jBlO.  Thcfe 
being  no  voucher  for  these  expenses,  the  Registrar  and  lle^ 
chants  could  have  no  guide  but  that  which  appeared  to  be  t 
just  and  necessary  sum  to  be  allowed  in  the  execution  of 
this  duty,  which  was  so  imposed  upon  the  owner,  in  orda 
to  obtain  a  proper  settlement  of  the  case.  I  am  of  ofnnioi 
that  the  sum  of  <£10  is  very  ample,  and  unless  I  was  satiified 
by  a  statement  of  facts  that  it  was  imperatively  neeesnrf 
that  a  larger  amount  of  expense  was  proper  to  be  incamd, 
I  should  be  very  much  indisposed  to  allow  a  trifling  dediw- 
tion  of  this  kind  as  an  individual  loss.  With  regard  to  tbe 
next  item  objected  to.  No.  22,  which  is  a  bill  not  allowed  in 
general  average,  I  have  had  some  difBculty  in  getting  at  tbe 
fact ;  but  I  understand  now  that  this  is  one-third,  uid  tbM 
two-thirds  have  been  paid  by  the  underwriters.  That,  of 
course,  will  fall  within  the  first  principle  I  laid  down,  snd 
will  have  to  be  paid  by  the  party  who  did  the  damage:  it 
was  disallowed  upon  the  ground  of  its  being  the  one-third 
only.  With  respect  to  No.  27, 1  think  that  stands  exactly  upon 
the  same  principle~£16. 1S#.  is  claimed,  and  £10. 10#.  lOi 
allowed,  one-third  being  deducted  ;  and  of  course  that  will 
fall  under  the  same  rule.  No.  28  is  for  work  done  afVer  die 
repairs  (as  I  understand)  were  finished,  and  there  is  no  proof 
to  the  contrary.  No.  SO  is  a  small  item  of  7i.  Sd.  I  do  nol 
see  why  any  alteration  should  take  place  there,  unless  k 
should  turn  out  to  be  a  third.  But  the  Report  will  go  hmk 
generally  for  the  purpose  of  being  reviewed,  and»  therefore, 
I  need  not  enter  into  the  minulia  of  these  items.  So  6r  ai 
I  know,  there  is  nothing  of  any  importance  to  whidi  tbe 
Court  need  direct  its  attention  till  it  comes  to  No.  34,  witb 
respect  to  which  I  am  of  opinion  that  the  Registrar  and 
Merchants  have  done  perfectly  right  in  compelling  the  pi^ 
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ties  to  allow  discoant,  because,  if  the  person  doing  the  da-       Mat  3. 
mige  is  compelled  to  make  prompt  payment,  he  ought  to  be    »»  "oT^n^ 
•Ibwed  discount ;  inasmuch  as»  if  the  work  had  been  done 
at  the  expense  of  the  owner,  he  would  have  had  the  benefit 
ci  the  discount  also.      No.  34  appears  to  have  been  only 
objected  to  as  relates  to  £4. 16i.  Sd.,  and,  by  looking  at  the 
contract,  I  find  the  contract  was  for  £170,  and  I  cannot  see 
opon  what  principle  a  greater  amount  than  £170  could  have 
been  demanded.     Other  items  of  freight,  loss,  and  demur- 
nge,  1  have  already  adverted  to ;  and  now  I  believe  that» 
with  the  exception  of  one  or  two  very  unimportant  items, 
respecting  which  it  is  not  clear  on  what  principle  they  are 
to  be  decided,  I  have  gone  through  the  whole,  and  I  am 
of  opinion  that  this  Report  must  be  referred  back  to  be      Report   re- 
generally  reviewed,  and  to  be  regulated  according  to  the  generouT^ew' 
principles  which  I  have  endeavoured  to  lay  down  and  ex- 
plain as  clearly  as  I  could. 

Proctors : — Jenner,  for  the  owners  ;  Pull^^  for  the  party  pro- 
eeeding. 
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PiGGOTT  v.  BeaRBLOCK  AND  NewmAN.  —  Appeal. —  Church-rate. 
CflMc— This  was  originally  a  suit  for  subtraction  of  church-  7"^  "aymlnts 
rate,  commenced  in  the  Arches  Court  of  Canterbury,  by  made  in  dis- 
John  Bearblock  and  Richard  Harding  Newman,  church-  n^^^^rrowed 
wardens  of  the  parish  of  Hornchurch,  Essex,  against  Charles  on  an  assign- 
Piggott,  an  inhabitant  of  the  chapelry  of  Romford;  >t  "^^"^^^^f^^Jg^ 
waa  brought  by  Letters  of  Request  from  the  Commis-  Act,  59  Geo.  3, 
aary  of  Hornchurch  and  Liberty  of  Havering-atte- Bower,  c.  134^  and  ap- 
Homchurch  being  a  peculiar  and  exempt  jurisdiction.  The  to  defray  the 
rates  sued  for  amounted  to  Ss,  4rf. — namely,  3*.  4(f.  for  the  expense  of  re- 
year  1839,  and  5*.  for  the  year  1840.  The  Ciution  issued  church  incur- 
on  the  1st  July,  1841;  the  Defendant  appeared  in  person,  fed  in  preced- 
and  prayed  to   be  admitted  a   pauper,  which  prayer  was 
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Mat  16.      objected  to  on  behalf  of  the  churchwardens ;    an  Act  oo 
p^T^        Petition  waa  thereupon  entered  into,  supported  by  affidaTili, 
Bearblock.     and  the  Court,   after  argument^  rejected  the  Defendnit^i 
held  to  be  re-  P^^'^®"-     ^  Libel  was  brought  in  on  behalf  of  the  dmrcb- 
troiipective,and  wardens,  which  pleaded  the  making  of  the  rates  at  veiCrici 
inr'thOud^  legally  assembled,  and  their  confirmation ;  that  the  Defin- 
ment    of    the  dant  had  been  applied  to  for  payment  of  the  rates,  and  hid 
Court  below,    refused ;  and  that  he  had  been  summoned  before  the  ms- 
gistrates,  when  he  objected  to  the  validity  of  the  rates.  Hn 
Libel  was  admitted  without  opposition.     An  Allegation  re- 
Jan.  29.  sponsive  thereto  was  brought  in  by  the  Defendant,  whidi 
pleaded  as  follows : — 


Responsive  I.  That  the  {larish  of  HofDcharch  has  no  legal  authority ftr 
Allegation.  charging  the  inhabitants  of  Romford  with  their  church-rates,  tbc 
inhabitants  of  Romford  having  a  distinct  parochial  jurisdictioB, 
electing  their  own  officers,  and  being  charged  with  a  rate  for  tk 
support  of  their  own  church.  2.  That  notices  of  the  vestries  iC 
which  the  rates  were  made  were  not  placed  in  or  near  the  doon 
of  all  the  churches  and  chapels  in  the  parish  of  Homchurch  ui 
chapelry  of  Romford,  according  to  the  1  Vict.  c.  45.  3.  That  tk 
rates  were  retrospective,  having  been  made,  and  applied,  io  put, 
to  pay  a  sum  of  money  borrowed  in  the  year  1832,  to  defray  cap- 
tain charges  incurred  several  years  before,  and  to  defray  tbc 
charges  of  parish-feasts  and  sidesman's  salary,  clerk  and  seztsi*t 
clothes,  and  drink  for  bell-ringers  on  rejoicing-days.  4.  Thil 
the  Defendant  was  not  rightly  and  equally  assessed.  5.  Tbstk 
is  not  rightly  subjected  to  the  jurisdiclion  of  the  Arches  Cout 
6.  That  the  parties  proceeding  were  not  duly  elected  churchwa^ 
dens,  due  legal  notice  not  having  been  given  of  the  vestry  whca 
such  election  was  made.  7*  That  the  suit  was  commenced  darinf 
the  year  of  office  of  John  Bearblock  and  Thomas  Wedlake,  ap- 
pointed Easter,  1839,  or  of  John  Bearblock  and  Richard  Hardisf 
Newman,  appointed  Easter,  1840,  and  it  is  not  competent  to  Uiea 
to  commence  such  proceedings  after  the  expiration  of  their  jfear 
of  office.  8.  That  the  rate  made  in  1840  is  excessive;  the  amosat 
is  stated  at  £313.  8^.  l\d,;  whereas,  it  appears,  by  the  church- 
wardens' accounts,  that  only  £105.  \5s.  lOd,  of  that  rate  was  ex- 
pended by  them  in  that  year,  including  the  retrospective  pay- 
ments, and  charges  objected  to  in  the  3rd  article.  9.  That  At 
churchwardens  have  no  authority  for  applying  any  part  of  thcH 
rates  for  the  repairs  of  St  Edward*s  Chapel,  Romford. 
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The  Dean  of  the  Arches,  after  hearing  the  Defendant  in  Mat  16. 
perion  in  support  of  this  Allegation,  and  an  Advocate  in  p.  ~ 
opposition  thereto,  rejected  the  Ist,  2nd,  4th,  5th,  8th,  and  BearblocIL 
9th  articles ;  directed  the  Srd  and  7th  to  be  reformed,  and  j^^^  ^^ 
admitted  the  6th  without  alteration.  The  churchwardens 
then  brought  in  a  Responsive  Allegation,  which  pleaded  that 
■either  of  the  rates  sued  for  was  retrospective,  or  made  to 
repay  a  sum  of  money  borrowed  in  18S2  to  defray  charges 
incarred  several  years  before  that  year,  for  that,  at  the  time 
of  the  making  even  of  the  part  of  the  rates  (for  the  year 
1839),  of  the  sum  borrowed,  namely,  £350,  only  £122.  10#. 
was  due,  in  liquidation  of  which  the  then  churchwardens 
had  in  hand  a  balance  of  £48. 14f.  Id.  from  a  former  rate, 
which  was  aflerwanls  increased  by  arrears  of  such  former 
lite  and  the  rents  of  church  lands  to  very  little  short  of  the 
amount  due ;  that  the  said  sum  of  £350  was  so  borrowed  in 
1832  on  the  security  of  the  church-rates,  pursuant  to  and  in 
cooformity  with  the  provisions  of  the  Act,  59  Geo.  3,  c.  134,"^ 
as  would  appear  by  the  original  deed,  dated  29th  Septem- 
ber, 1832,  executed  by  the  necessary  parties,  so  pledging 
the  church-rates  of  the  parish.  This  deed,  or  indenture 
(between  the  churchwardens,  the  Commissary,  the  Vicar,  and 
the  lender),  recited  the  Act,  and  set  forth  that  the  parish 
church  of  Homchurch  having  fallen  into  decay,  a  vestry 
meeting,  held  in  July,  1826,  authonzed  the  churchwar- 
dens to  repair  the  same ;  that,  being  unable  by  means 
of  the  ordinary  rates  to  raise  a  sum  sufficient  to  pay 
the  whole   of  the  expenses  of  the   repairs,   the  church- 

*  By  this  Stat  8. 1 4s  it  is  enacted,  *'  That  it  shall  be  lawful  for  the 
dmrcbwardens  of  any  parish,  with  the  consent  of  the  vestry,  or  of  the 
persons  possessing  the  powers  of  vestry,  and  with  the  consent  of  the 
bishop  and  incumbent,  to  borrow  and  raise,  upon  the  credit  of  the 
efaurcb-nites  of  any  such  parish,  such  sum  or  sums  of  money  as  shall 
be  necessary  for  defraying  the  expense  of  repairing  any  churches  or 
chapels  ;**  and  they  are  by  that  Act  empowered  and  required,  **  in  any 
case  in  which  such  sum  of  money  shall  have  been  borrowed,  to  raise  by 
me  a  sum  sufficient  to  pay  the  interest  of  the  money  so  borrowed,  and 
not  less  than  ;^10  per  cent,  of  the  principal  sum  borrowed,  out  of  the 

produce  of  such  rotes,  until  the  whole  of  the  money  so  borrowed  shall 

b»Te  been  repaid." 
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wardens  were  authorized  at  a  vestry  meeting,  duly  convened, 
on  the  Srd  July,  1832,  to  borrow  £350,  under  the  Act,  far 
defrapng  the  expenses  of  the  repairs ;  that  the  consents  of 
the  Commissary  and  the  Vicar  had  been  obtained,  and  diat 
the  Rev.  Jas.  Bearblock  had  consented  to  lend  the  som  of 
<£350  on  an  assignment  of  the  church-rates  of  the  parish  of 
Homchurch  and  the  chapelry  of  Romford,  until  audi  mm 
be  repaid,  and  all  interest  thereon,  in  the  manner  appointed 
by  the  Act — namely,  £35  on  the  29th  September  in  etdi 
succeeding  year  until  the  whole  of  the  principal  be  paid,  and 
£5  per  cent,  upon  so  much  as  should  remain  due,  by  eqml 
half-yearly  payments  on  the  29th  Aiarch  and  29th  Septeon- 
ber,  the  first  payment  to  begin  on  the  29th  March,  1833. 
The  payments  under  this  deed  were  as  follow : — 

Oct.  30,  1833. — One-tenth  principal,  and  one    year's 

interest  (£17.  10*.) 52  10  6 

Feb.  21,1835. — One -tenth  principal,  and  one   year's 

interest  due  Mich.  1834  (£15.  15«.) 50  15  0 

May  17,  1836.— One-tenth  principal,   and  one  year's 

interest  due  Mich.  1835  (£14)  49    0  0 

May  20,  1837. — One-tenth  principal,  and  one  year's 

interest  due  Mich.  1836  (£12.  5*.) 47    5   0 

March  30,  1838. — One- tenth  principal,  and  one  year's 

interest  due  Mich.  1837  (£10.  10«.) 45  10  0 

March  9,  1839. — One-tenth  principal,  and  one  year's 

interest  due  Mich.  1838  (£8.  15«.) 43  15  0 

May  18,  1839. — One-tenth  principal,  and  half-year's 

interest  due  Lady- Day,  1839  (£3.  10^.)        ..  . .     21     0  0 

April  13,  1840. — One- tenth  principal,  and  one  year's 

interest  due  Lady-Day,  1840  (£6.  2s.  6d.)    ..  . .     41    2   6 

July  4,  1840.— Part  of  principal,  and  one  quarter's 

interest 50    0   0 

May  30,  1841. — Remaining  balance  of  principal,  and 

£'2.  1  Of.  interest  ..  ..  ..         ..  ••4OO0 

This  Allegation  was  opposed  by  the  Defendant  in  peraoOf 
but  admitted  by  the  Court. 

The  cause  came  on  for  hearing,  in  the  Arches  Court,  on 
the  first  Session  of  Hilary  Terra,  1843. 

Addamsy  D.,  for  the  churchwardens.     The  Defendant  has 
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given  in  an  AUq^ation,  but  he  has  examined  no  witnesses  in       Mat  16, 
support  of  it,    and  it  is  counterpleaded  by  the  church*     pZIII 
wardens,  who  have  examined  witnesses.    The  case  is  com-     BmrUoek, 
pletely  proved*  and  the  Defendant^  who  was  allowed  time 
upon  his  promise  to  pay  the  rate>  has  offered  a  vexatious 
opposition,  and  put  the  churchwardens  to  unnecessary  ex- 
pense»  and  should  be  condemned  in  the  costs. 

The  Defendant  read  a  paper,  which  embodied  the  objec- 
tiona  to  the  rate  contained  in  his  Allegation. 

Sir  H*  Jbnnrr  Fust. — ^This  is  a  question,  to  be  determin*  JuDamNT. 
ed  in  the  year  1843,  as  to  the  validity  of  two  rates^  amount- 
ing together  to  8f.  M,  for  the  years  1839  and  1840,  and 
there  have  been  three  pleas  given  in  in  respect  to  this  small 
sum  of  8f .  kd.  The  Court  has  gone  through  the  several  pleas, 
and  is  clearly  of  opinion  that  it  is  satisfactorily  proved  that 
the  rates  were  made  at  vestries  legally  assembled,  after  due 
notice,  and  consequently  that  the  rates  are  valid,  unless  it 
appear  that  there  is  some  other  ground  which  should  induce 
the  Court  to  consider  that  the  rates  could  not  be  enforced. 

Mr.  Piggott  objects  that  the  parish  of  Homchurch  has  no  Objections  to 
l^al  authority  to  charge  Romford  with  its  church-rates^  as  ^®  '^^^* 
Romford  has  a  distinct  parochial  jurisdiction,  and  is  charged 
with  a  rate  for  its  own  church.  But  that  is  no  reason  why  the 
inhal^tants  of  Romford  should  not  be  charged  for  the  repairs 
6£  the  mother-diurch.  Although  the  inhabitants  of  the 
chapdry  may  be  charged  for  the  repairs  of  their  own  chapel, 
they  are  not,  therefore,  discharged  from  the  payment  of  rates 
for  the  repairs  of  the  mother-churdu 

Then  it  is  said,  that  due  1^^  notice  of  the  vestries  was 
not  given  because  the  notice  was  not  placed  on  or  near  the 
doors  of  all  the  churches  and  chapels ;  but  this  is  not  re- 
quired by  the  1  Vict  c  45. 

The  third  article  of  the  Defendant's  Allegation  (which     Retrospec 
was  admitted  by  the  Court,  after  striking  out  that  part  re-  ^^'>^"* 
fating  to  the  clerk  and  sexton's  clothes  and  drink  to  the  bell- 
ringers)  pleads  that  the  rate  is  retrospective,  *'  having  been 
made  and  applied,  in  part,  to  pay  a  sum  of  money  borrowed 
in  the  year  1832  to  defray  certain  charges  incurred  several 
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Mat  1G.  years  before  the  year  ISS^,"*  and  to  provide  funds  for  de- 
fraying other  charges.  The  Court  thought  that  the  partj 
had  a  right  to  go  to  proof  of  the  fact  here  alleged,  that  the 
money  was  borrowed  in  18S2,  and  that  the  rates  were 
applied  to  the  payment  of  tlie  principal  and  interest  of  that 
debt.  It  was  stated  to  the  Court,  at  the  time,  that  the  money 
was  borrowed  under  an  Act  of  Parliament,  and  when  the 
responsive  Allegation  of  the  churchwardens  was  given  in, 
it  was  expressly  pleaded  that  it  had  been  so  borrowed,  under 
the  Act  59  Geo.  3,  c.  134,  and  this  is  proved  not  only  by  the 
examination  of  witnesses,  but  by  the  ezhilntion  of  the  deed 
of  assignment  It  appears  that  the  money  was  borrowed  in 
1832 ;  that  the  deed  was  executed  by  the  necessary  partiei, 
— the  commissary  (representing  the  bishop),  the  chord)- 
wardens,  and  the  minister  of  the  parish, — and  that  the 
church-rates  were  assigned  as  security  for  the  repayment  of 
the  money ;  and  whatever  be  the  amount,  the  Coart  has  do 
hesitation  in  saying  that  it  was  proper  to  be  charged  upon  the 
rates.  The  money  is  now  all  paid  off;  but  the  Court  has  no 
hesitation  in  holding  that  this  was  a  proper  item  to  be  piU 
out  of  the  rates  of  1839-40  and  1848-41. 

Various  other  charges  are  objected  to ;  it  ia  only  neo» 
sary  to  refer  to  one — the  charge  for  the  Visitations ;  for  a 
to  the  salary  for  sidesman,  and  20#.  to  the  servants  of  the 
Church,  and  other  charges,  it  must  be  recollected  that  all 
the  accounts  were  sanctioned  by  the  Vestry ;  no  objectioi 
was  taken :  every  parishioner  had  a  right  to  attend  and  ob- 
ject to  the  passing  of  the  accounts ;  but  no  objecdoD  va 
made,  and  all  were  allowed  and  passed.  But  an  objectioi 
is  made  to  the  expenses  incurred  at  the  Visitations,  die  faiD 
in  1840  being  £17.  6#.  6d.,  and  that  of  1839,  £14. 13a.  It 
appears  from  the  evidence,  that  it  is  the  practice  in  this  paridi 
for  the  churchwardens  and  a  certain  number  of  persoof  to 
dine  together  upon  these  occasions,  and  for  the  ehurchwv- 
dens  to  defray  the  expense  of  the  dinner ;  and  some  of  the 
witnesses  say  that,  although  some  of  the  persons  preaeot 
were  prepared  to  pay  a  proportion  of  the  reckoning,  the 
churchwardens  objected,  and  paid  it  out  of  the  rates.  Novi 
I  must  say  that  this  is  a  practice  which  the  sooner  it  is  aban- 


Visitation- 
dinnens. 
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doned  the  better ;  for  the  proper  expenses  to  be  paid  out  of  Mat  \6. 
a  church-rate  are  those  incurred  for  the  repairs  of  the  n^^ZTT 
churchy  and  for  the  decent  performance  of  Divine  Worship  £earb!oek 
therein,  and  not  expenses  occasioned  by  entertaining  the 
churchwardens  and  their  friends.  As  far  as  the  churchwar- 
dens and  the  necessary  officers  of  the  church  are  concerned,  it 
may  be  proper  that  a  reasonable  sum  should  be  allowed  for 
their  refreshment  and  unavoidable  expenses ;  but  they  are 
not  to  lay  out  the  parish  money  in  feasting  their  friends.  It 
is  an  improper  practice.  But  is  this  to  vitiate  the  rate?  Cer- 
tainly not.  It  has  been  the  practice  in  the  parish ;  the  ac- 
counts have  been  allowed  by  the  Vestry  and  passed,  and  the 
amount  is  not  such  as,  in  a  rate  of  this  description,  should 
be  held  to  vitiate  it.  I  throw  out,  for  the  consideration,  not 
of  these  churchwardens  only,  but  others,  that  these  **  feast- 
ings"  ought  not  to  continue.  lAddatm, — The  practice  is 
now  discontinued  in  the  parish.]  But  the  churchwardens 
only  followed  the  custom  of  the  parish,  and  it  is  a  custom 
which  prevails  in  a  vast  number  of  other  places  on  the  occa- 
sion of  a  Visitation,  though  I  should  be  glad  to  hear  that  the 
practice  is  generally  discontinued.  I  am  of  opinion  that  it 
will  not  vitiate  the  rate;  the  amount,  £14  and  £17,  is  too 
small  a  proportion  of  the  rate  to  have  that  effect. 

I  attended  to  what  was  stated  by  Mr.  Piggott,  from  the 
paper  he  held  in  his  hand,  but  I  did  not  find  that  he  stated 
he  was  not  liable  to  the  rate.  He  says  that  he  has  not  been 
rightly  and  equally  assessed,  as  there  is  a  difference  between 
the  two  rates;  but  a  new  valuation  had  been  made,  and 
there  is  nothing  in  the  evidence  in  chief,  or  on  the  interroga- 
tories, to  shew  that  Mr.  Piggott  has  been  improperly  assessed. 
He  is  assessed  higher  in  1840-41  than  in  1839-40 ;  but  he 
may  have  been  too  low  rated  in  the  former  year  ;  the  rate  is 
not  unequal  on  that  ground,  and  there  is  no  injustice  in- 
flicted upon  him  that  would  vitiate  the  rate.  It  is  not 
proved  that  it  is  an  unequal  rate  with  reference  to  other 
property  in  the  parish,  though  his  property  may  be  highly 
rated. 

As  to  tlie  objection  that  the  liberty  of  Havering-atte- 
Bower  is  not  included  in  the  rate,  I  cannot  know  the  princi- 
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Mat  16.  pie  upon  which  it  is  exempted,  and  Mr.  Piggott  ought  to 
have  put  his  objection  in  plea,  that  the  churchwardens  nngbt 
have  had  an  opportunity  of  shewing  why  it  was  not  included, 
being  within  the  boundaries  of  the  parish. 

I  am  not  aware  of  any  other  ground  of  objecdon  to  the 
validity  of  these  rates  which  it  is  necessary  for  the  Court  ti 
go  into.  I  am  of  opinion  that  the  churchwardens  hire 
proved  their  Libel,  and  that  Ulr,  Piggott  has  failed  in  offf* 
ing  a  valid  defence;  and  considering  the  vexatious  nature  of 
Rates  pro-  his  opposition,  and  the  pertinacity  with  which  he  has  re* 
with  coits.^'^'  sisted  these  rates,  that  he  ought  to  be  condemned  in  tlie 
costs. 


AppeaL 


1843. 
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Aroumxht. 


From  this  sentence  the  defendant  appealed  to  this  Comt, 
in  which  he  brought  in  an  Allegation,  pleading  that  the  nto 
were  partial,  inasmuch  as  the  district  or  chapelry  of  Usnt- 
ing  forms  part  of  the  parish  of  Homchurch,  and  stands  ii 
the  same  relation  thereto  as  the  parish  of  Romford  ;  notwith- 
standing which,  the  inhabitants  of  Havering  are  not  assesNd 
to  the  church-rates.  This  Allegation  was  rejected  by  tke 
Surrogate,  who  assigned  the  cause  for  hearln^^  before  the 
Judicial  Committee. 

Roebuck,  Q.  C,  for  the  Appellant — ^This  rate  is  invalid  on 
several  grounds ;  First,  there  is  no  proof  of  the  liability  of 
Romford  to  the  Homchurch  rates ;  whereas  in  the  Act  S6 
Geo.  3,  c.  28,  Romford  is  described  as  a  separate  parish,  snd 
if  Romford  was  liable,  then  Havering  should  have  been  in- 
cluded, its  exclusion  making  the  rate  excessive  and  uneqail 
Secondly,  due  and  sufficient  notice  was  not  given  of  the  meet* 
ings  for  making  the  rate,  according  to  the  Acts  58  Geo.  8,  g 
69,  and  1  Vict.  c.  45,  by  affixing  the  same  on  the  door  of  tbe 
chapels  as  well  as  on  the  church  doors.  Thirdly^  the  rates  is 
both  cases  are  retrospective,  it  being  stated  in  the  deed  of 
assignment  produced  by  the  churchwardens,  and  in  the  evi* 
dence  of  the  vestry  clerk,  that  the  money  borrowed  was  to 
liquidate  debts  incurred  for  the  repairs  of  the  church  in 
1826  and  1827,  of  which  debt  there  remained  £122.  IQs.  due 
on  the  10th  May,  1839.     That  such  application  of  the  rate 
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mide  it  retroepecdye  is  clear  from  the  case  of  Rex  v.  The      Mat  16. 

Ckarckwardems  efDurdey^  a  case  which  singularly  resem-         

bles  the  present  in  aU  its  circumstances.  The  same  sum  of  ^SmhktcL 
i^50  was  borrowed  on  the  credit  of  the  church-rates,  and 
aider  the  Act  59  Geo.  3,  c.  134 ;  it  was  borrowed  in  1832, 
ad  the  repairs  were  done  in  1824,  1825,  and  1826.  Lord 
Dmnuokj  in  delivering  the  judgment  of  the  Court,  said  that 
die  14lh  sect,  of  the  Act  *'  does  not  authorize  the  borrowing 
•f  money  and  charging  the  rates  retrospectively."  The  rate 
was  held  to  be  ill^^  in  that  case. 

Meilor,  on  the  same  side. 

Addamst  D.,  for  the  Respondents. — The  Appellant,  after 
hiving  been  refused,  upon  argument,  in  the  Court  below,  to 
be  allowed  to  sue  in  Jbrmd  pauperis^  and  after  conducting 
fab  case  there  in  person,  now,  before  the  Court  of  ultimate 
remt,  appears  by  a  Proctor  and  two  Counsel,  who  raise 
tedmical  objections  to  the  rate.  If  this  course  is  permitted, 
I  judge  of  a  Court  of  original  jurisdiction  is  placed  in  a 
otuation  of  great  difficulty  and  embarrassment,  since  he  is 
bnperfectly  informed  of  the  grounds  of  the  defence.  The 
ease  of  Rex  v.  The  Churchwardens  ofDursley,  upon  which 
M)  much  stress  is  laid,  was  a  question  as  to  a  mandamus^  and 
n  not  a  conclusive  and  binding  decision  against  the  validity 
of  all  rates  similarly  made. 

Lord  Brougham,  in  delivering  the  judgment  of  their  Judgment. 
Lordships,-!-  said,  it  was  not  necessary  to  consider  the  other 
pants  of  the  defence — namely,  the  liability  of  the  inhabi- 
tants of  Romford,  or  the  validity  of  the  notices — inasmuch 
18  their  Lordships  were  clearly  of  opinion  that  they  had  no 
option  but  to  reverse  the  decision  of  the  Court  below  on  the 
more  material  ground,  that  the  rates  were  retrospective.  Rates  retro- 
baring  been  applied  to  the  payment  of  money  borrowed  to  spective,     and 

.  ,  .  .  rru-  Ml       1    therefore  inva- 

oo?er  expenses  mcurred  in  previous  years.    This  was  illegal,  jj^ 

iDd  would  vitiate  the  rate.     The  amount  was  not  small,  for 
^  sum  thus  illegally  paid  out  of  the  rates  constituted  at 

•  5  Ad.  &  EIL  10. 

t  The  Editor  regrets  bis  inability  to  furnish  more  than  the  substance 
»d  grounds  of  this  judgment. 
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May  16.     least  one- sixth  of  the  whole.     The  case  of  The  King  v.  The 

Churchtvardeni  of  DursUy  was  conclusive  upon  the  very 

Bearhhck.     pointy  and  it  was  unfortunate  that  this  case  had  escaped  the 
observation  of  the  learned  judge  in  the  Court  below^  or 
rather  that  it  had  not  been  brought  to  his  notic:e.     It  was  a 
distinct  decision  against  the  rate,  for  if  the  Court  had 
granted  the  mandamus,  it  would  have  been  equivalent  to  a 
declaration  that  the  rate  was  good,  and,  the  mandamus  bdng 
refused,  the  conclusion  was  equally  dear  that  the  Court  hai 
held  the  rate  to  be  bad.     Their  Lordships,  therefore,  had  no 
Judfpment  be-  option  but  to  reverse  the  judgment  appealed  froin,  indad- 
k)w  reversed,    j^g^  ^f  course,  that  part  of  it  which  condemned  the  Appe- 
lant in  the  costs  in  the  Court  below ;  but  aa  he  had  de/kadd 
i\imself  there,  and  consequently  incurred  but   trifling  a- 
p3nses>  their  Lordships,  under  the  circumstancesy  had  not 
Costs.  thought  it  necessary  to  make  any  award  of  coats  to  him.* 

F rocioTB  I'-Pritchardy  for  the  Appellant ;  TMSy  for  the  fU- 
spoDdeot. 

*  The  Committee  consisted  of  Lord  Brougham,  Vioe-Cbanceltei 
Knight  Bruce,  the  Judge  of  the  Admuralty  Court,  and  the  Chancdhi 
of  the  Duchy  of  ComwalK 


END  OF  EASTER  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 


List  of  Apfkals  from  Ecclesiastical  and  Maritime  Courts,  decided  by  the  Jooicui 
CoHviTTEE  of  the  Privt  Couhcil,  from  the  commencement  of  Eastju  Tbmi,  lAk 
April,  184i,  to  that  of  Trinity  Term. 


Data 
Name*  of  Cues.  Whence  Appealed.  of 

Judgment.         . 

^!S^I^*1567' ^"^'^^*"  ^^  May  11  Affiimci 

Sohst  V.  The  Queen  (barque  Echo)[''''^,^,l^^  14  Remsel 

^ffic""'  ^^1^*"*  ^"^;^^"^"}  Arches  Court     May  16  Rewised. 

Mackenziey,Yeo[l  Note8ofCa.516]  Prerogative  Court  of  Canterbury  May 20  Affinncd. 
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TRINITY  TERM,  1844. 


fliit^  <{rourt  of  2llimtraUs« 

May  28. 

The  **  Lord  Aucklakd." — Act  on  Petilum, — In  this  case,  Bottomry, 
a  bottomry  bond  had  been  granted  on  the  ship  and  freight,  ""jw®  ^ y^' 
for  which  the  Court  had  pronounced^  after  the  usual  de-  DockCorapany 

faults.    The  cargo  had  been  landed  in  the  East  and  West-  claimed  to  be 
VI.    v^i  ^.  i.       .  .11       *«--  ,,r.,,  entitled,  under 

India  Docks,  and  in  confonmity  with  the  Act  3  &  4  Will.  3  &  4  Will.  4, 

4,  c.  57,  the  sum  of  £3,500  had  been  deposited  in  the  hands  ?•  ^'^^  to  retain, 
of  the  secretary  of  the  Dock  Company,  to  answer  the  claims  a  Monition  of 
of  the  owners  for  freight.     A  Monition  having  issued  from  thisCourt,ade- 
this  Court,  calling  upon  the  East  and  West-India  Dock  payablebytb^m 
Company  to  bring  this  sum  into  the  Registry,  an  appearance  ^  ^^^  ownen ; 
"was  given  by  the  Secretary  of  the  Company,  who  prayed  pitd  the  money 
to  be  heard  upon  his  Petition  against  the  enforcement  of  this  >nto  Court  :— 
Monition.   An  Act  was  accordingly  entered  into,  and  it  was  werenot  to  he 
alleged  on  behalf  of  the  Company,  that  they  held  the  sum  condemned  in 
in  question,  under  the  Statute  cited,  as  trustees  <yr  agents  of  ^^^^"' 
the  depositors,  and  that  they  were  not  justified  in  paying 
the  money  without  their  order.     On  the  other  hand,  the 
bondholders  alleged  that,  whether  the  sum  in  question  was 
freight,  or  a  deposit  representing  the  freight,  it  was  within 
the  jurisdiction  of  the  Court,  and  that  the  Company  were 
bound  to  obey  its  Monition.   Ultimately,  the  Company  paid 
the  money  into  Court,  and  it  became  merely  a  question  of 
costs. 

Jenner^  D.,  for  the  Company,  submitted  that  the  Statute  Argdment. 
authorized  and  directed  them  <'  to  receive  and  hold  the  deposit 
in  trust  until  the  claim  or  demand  for  freight  upon  such  goods 
shall  have  been  satisfied  ;  upon  proof  of  which,  and  demand 
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Mat  23.      made  by  the  person  or  persons  by  whom  the  deposit  shall 

LonijTldn  tL  ^*^®  ^®"  made,  and  the  rates  and  charges  due  upon  the 
goods  being  first  paid,  the  deposit  shall  be  returned  to  him 
or  them  by  the  directors  or  proprietors,  or  their  agmits  od 
their  behalf,  with  whom  the  deposit  shall  have  been  made.** 
They  were  in  doubt  whether  they  could  part  with  the  de- 
posit without  an  order  from  the  depositors,  and  were  adviied 
that  they  could  not.  They  were,  under  the  circamstanoes, 
entitled  to  their  costs. 

AdcUimSy  D.,  for  the  bondholders.— I  submit  that  the 
Company  must  be  condemned  in  the  costs.  They  have,  in 
effect,  acknowledged  that  they  had  no  ground  for  disobej- 
ing  the  Monition. 

JuDGMiHT.  Dr.  Lushington. — The  Court  is  not  called  upon  to  d^ 

cide  the  very  important  question  raised  in  the  Act  on  Peti- 
tion on  behalf  of  the  East  and  West- India  Dock  Company, 
which  is  this :  when  goods  on  which  freight  is  claimed  are 
deposited  in  their  warehouses,  they  are  bound  by  the  Act  of 
Parliament  to  deliver  up  such  goods  on  payment  of  a  certaio 
sura,  in  the  nature  of  a  deposit,  and  that  deposit  (as  I  un- 
derstand) is  to  be  equivalent  to  the  claims  on  account  of 
freight.  Now  the  Dock  Company  being  in  possession  of  the 
freight  or  deposit,  declined  in  the  first  instance  to  obey  the 
Monition  of  the  Court  to  bring  in  the  freight,  and  the  quet- 
tion  was  raised  in  the  Act  on  Petition,  but  subsequently 
they  consented  to  bring  in  the  deposit,  which  is  hi  the 
hands  of  the  Court,  for  the  purpose  of  answering  the  de- 
mands of  the  legal  holder  of  the  bottomry-bond,  which  if 
upon  the  ship,  cargo,  and  freight.  Now  I  do  not  think  it 
would  be  consistent  with  prudence  on  my  part,  when  t 
question  of  law  has  not  been  argued,  to  enter  into  it  at  alli 
and  certainly  not  to  decide  it ;  and  therefore  I  shall  confine 
my  judgment  to  the  question  of  costs. 

Where  freight  is  improperly  withheld,  without  suffideot 
legal  cause,  by  a  party  against  whom  a  Monition  from  this 
Court  has  issued,  the  Court  would  be  inclined  to  condemn 
that  party  in  all  the  costs  ocqisioned  by  such  ill^;al  de- 
tention ;  but  where  a  doubt  arises,  whether  the  party  hid 
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reasonable  ground  for  such  illegal    detention,  the  Court       Mat  IS. 
would  not  be  disposed  to  visit  such  party  with  costs,  espe-  TordAmddaML 
dally  where  the  party  supposed  he  was  acting  in  conformity 
with  an  Act  of  Parliament.   On  the  present  occasion,  there- 
fore, I  shall  give  costs  neither  on  one  side  nor  on  the  other ; 
but  if,  on  any  future  occasion,  this  question  shall  be  litigated, 
I  wish  it  to  be  distinctly  understood,  that  I  shall  give  costs 
against  the  party  who  shall  fail  in  making  out  that  the  de- 
tention is  1^^.    Ample  notice  has  now  been  given  to  all 
parties  interested ;  and  although  a  proper  degree  of  indul- 
gence should  be  shewn  to  persons  hesitating  in  the  first  in- 
stance,  when  the  subject  has  been  mooted  here,  they  can  no 
longer  expect  to  receive  indulgence.     Therefore,  on  this      Party    dii- 
occasion,  I  shall  dismiss  the  party  without  cosU.  JjJjJ^  ^^^^' 

Proctors : — Jeimer,  for  the  Dock  Ck>mpany ;  JenningM^  for  the 
bond-holders. 


VrerofAtUie  iffourt  of  tfTanteriittrv. 

May  25. 

Wbyte  v.  Rbpton. — AUegatum.^T\ie  deceased,  the  Hon.       An   officer 
John  Hartstonge  Pery,  died  8th  October,  1842,  at  St.  John's,  JlJjlyf  ^h^jj 
New  Brunswick,  where  he  was  serving,  as  captain,  with  his  regiment,   in 
regiment,  the  30th  Foot    On  the  6th  August,   1842,  he  Jjjj;;^  "^^J; 
wrote  with  his  own  hand  and  signed  a  paper,  which  was  Brunswick, 
attested  by  one  witness,  to  the  following  effect :—  B«J^^  achJo^i^! 

St.  John's,  N.  B.,  Aug.  6,  1842.     In  case  of  any  accident  or  Jj^^„^7yf^' 

sickness,  by  which  accident  or  sickness  I  might  die,  I  give  and  g^ction  of  the 

bequeath  to  Isabella  McGalvey  the  entire  of  my  property,  whether  Wills  Act 

clothes,  furniture  of  any  description,  or  money,  jewellery,  books, 

earriaffe,  horse  or  horses,  dogs,  &c.  &c. 

J.  H.  Pery, 

Alex'.  Macdonald,  Capt.  3()th  Reg*. 

Lt.  &  Adjt.  30th  Reg*. 

The  deceased  died  a  bachelor,  without  parent,  leaving  se- 
veral brothers  and  sisters.    The  personal  property  amounted 
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Lord  Auckland, 
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Kb  at  St.  John  s,  Ne« 
wA-  with  his  own  hand  and 
.a  with  his  military  rank,  and. 
^on  of  the  premises,  he  was  a  soldier 
,  service,  according  to  the  true  intent  an^ 
ihe  Act.  The  admission  of  this  Allegation  vs 
a  on  behalf  of  the  Hon.  Annabella  Cecilia  Reptoo, 
of  the  sisters  of  the  deceased. 
flaggarfly  D.,  in  opposition  to  the  Allegation. — ^This  paper 
is  not  entitled  to  probate  under  the  general  provisions  of  tlK 
Statute  ;  but  it  is  alleged  that  the  deceased  >vas  a  soldier  in 
actual  military  service.  There  is  no  distinction,  however, 
between  this  case  and  that  of  Drummond  v.  Parish  ;\  ftc 
tlie  circumstances  of  his  having  signed  the  paper  with  h» 
military  rank,  and  of  his  being  at  the  time  in  barracks  witli 
liis  regiment  at  St.  John's,  New  Brunswick,  do  not  distin- 
guish it  from  that  case.  It  is  not  pleaded  that  he  was  "ob 
an  expedition ;"  he  was  with  his  regiment  in  a  British  settl^ 
ment,  with  his  own  comrades  about  him,  and  no  more  on  an 
expedition  than  if  he  had  been  in  England.  In  the  case  of 
PhippSfX  there  were  some  special  circumstances. 

R,  PhUHmorc,  D.,  on  the  same  side. — The  simple  ques- 
tion is,  whether  the  being  resident  in  barracks  at  St.  John's, 
New  Brunswick,  is  being  in  expeditione.  The  Roman  Lav, 
perhaps,  furnishes  no  exact  precedent  for  a  case  in  our  co- 
lonies ;  but  the  principle  is  laid  down  in  the  analogous  cnsei: 
of  "/i7?»i7«;iet"  and  **  stationarii  mUilvs,**  also   called  soiiie- 

•  Ante,  p.  4. 

t  2  Notes  of  Ca.  31H  (since  rep.  3  Curt.  542). 

t  ^  Curt.  308. 


Vt- 


•t:::- 


ny  distinction.  I  will  cite  a  few  authorities  on  the 
le.  Godolphinf  saja  :— «  The  privilege!  of  military 
Its  are  many,  &c. ;  only  let  it  not  eacape  our  obwr- 
that  these  privileges  belong  only  to  such  soldiers  u 
[pedition  or  actual  service  of  war,  and  not  to  such 
ely  and  securely  in  some  csstle  or  garrison,  or  other 
ne."  Swinbumef  says,  of  the  miliiet  armali,  that 
they  be  such  as  lie  safely  in  some  castle  or  place  of 

or  besieged  by  the  enemy,  only  in  readiness  to  be 
d  in  case  of  invasion  or  rebellion,  and  then  they  do 
ly  these  mjlitary  privileges."  Heinecdui^  says : — 
vrro  quteritur  qidbuMnam  hoc  privilegiitnt  conceMum 
eip.:  id  ex  ratione  privilegii  Judicandttm,  Si  tim- 
mSitum  etiet  hujui  priviiegii  cauta  r^KLantfmiuJt,  ad 
garioi  mdUei  pertinere  oporferet  id  primtegiMm,  uljam 
•CMtiw,  4v.  Non  famat  ea  Juit  tola  ratio,  ted  praci' 
it  tot  pericidum  imminent  mililibut  p-ateniitntnum 
turn  patilur  tot  de  toiennitalibut  fetlamentontm  ette 
"  &C.,  s.  116.  "  Deinde  ex  eodem  privilegii  cavtS 
amio  at  priniUgio  uti  pottint  hontinet.  Glotia  dif 
-tuUne  militet  ■«  acie  amtlUuli,  an  in  cattrit,  an  in 
t.     Primo  catit  nuUit  tetlibut  oput  ette,  ait  j  tecundo 

Urtio  omnet  tdennilalft  ette  obtervandat."  Gsill|| 
•sible,  still  stronger : — "  Itaque  iU  ad  propotHum 
.  ad  odotot  milile*  hoc  privilegium  non  pertinet,  ted 
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Mat  25.     to  <£1,200,  his  debts  exceeding  that  sum.     In  Hilary  Term, 
y/fjiyie  y.     A  motion  ex'parie  was  made  for  administration  to  Mr.  Wbl 
R^Um.       John  Whyte,  the  attorney  of  the  universal  legratee,  whidi 
Jan.  16  the  Court  rejected,^  giving  the  party  leave  to  propound  the 

paper.  An  Allegation  was  accordingly  broug^ht  in  on  behilf 
of  the  universal  legatee,  which  pleaded  the  11th  section  of 
the  Act  1  Vict.  c.  26^  and  that  the  deceased,  at  the  time  lie 
executed  the  paper,  and  at  his  death,  was  a  captain  in  ho 
Majesty's  30th  regiment  of  Foot,  and  had  the  command  oTi 
company,  and  was  quartered  in  barracks  at  St.  John's,  Ner 
Brunswick ;  that  he  wrote  the  paper  with  his  own  hand  and 
subscribed  his  name  thereto  with  his  military  rank,  xbA, 
therefore,  and  by  reason  of  the  premises,  he  was  a  soldier 
in  actual  military  service,  according  to  the  true  intent  sod 
meaning  of  the  Act.  The  admission  of  this  All^^oo  w» 
opposed  on  behalf  of  the  Hon.  Annabella  Cecilia  Reptflo, 
one  of  the  sisters  of  the  deceased. 
April  19.  Haggard,  D.,in  opposition  to  the  Allegation. — ^This  piper 

Aeoomint.  18  not  entitled  to  probate  under  the  general  provisions  of  the 
Statute;  but  it  is  alleged  that  the  deceased  was  a  soldier  in 
actual  military  service.  There  is  no  distinction,  however, 
between  this  case  and  that  of  Drummand  v.  Parish  /f  ^^ 
the  circumstances  of  his  having  signed  the  paper  with  Im 
military  rank,  and  of  his  being  at  the  time  in  barracks  with 
his  regiment  at  St.  John's,  New  Brunswick,  do  not  distin- 
guish it  from  that  case.  It  is  not  pleaded  that  he  was  **m 
an  expedition  ;*'  he  was  with  his  regiment  in  a  British  settk^ 
ment,  with  his  own  comrades  about  him,  and  no  more  on  as 
expedition  than  if  he  had  been  in  England.  In  the  case  of 
Phipps,X  there  were  some  special  circumstances. 

R,  Phillimore,  D.,  on  the  same  side. — The  simple  ques- 
tion is,  whether  the  being  resident  in  barracks  at  St.  John'i^ 
New  Brunswick,  is  being  in  expediiione.  The  Roman  Law, 
perhaps^  furnishes  no  exact  precedent  for  a  case  in  our  co- 
lonies ;  but  the  principle  is  laid  down  in  the  analogous  cases 
o^  **  limitanei**  and  **  stationarii  mililes"  also   called  some- 

*  AnUt  p<  4. 

t  2  Notes  of  Ca.  318  (since  rep.  3  Curt.  542). 
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times  *^otUmJ^  There  is  only  one  of  the  authoriiies  which  Mat  25, 
aeems  to  sustain  the  proposition  on  the  other  side,  namely,  yJ^Z 
Calvin^*  who  says  that  <*  statumarii"  and  **  limenarcha^  are  JUptm, 
entitled  to  the  exemption.  The  question,  therefore,  will  be^ 
whether  the  circumstance  of  St.  John's,  New  Brunswick^ 
bemg  a  border  town  of  the  British  dominions  in  America, 
makes  any  distinction.  I  will  cite  a  few  authorities  on  the 
cAher  side.  Oodolphinf  says :— '*  The  privileges  of  military 
testaments  are  many,  &c. ;  only  let  it  not  escape  our  obser- 
Tation,  that  these  privileges  belong  only  to  such  soldiers  as 
are  in  expedition  or  actual  service  of  war,  and  not  to  such 
as  lie  safely  and  securely  in  some  castle  or  garrison,  or  other 
like  place."  Swinbumej:  says,  of  the  milUes  armali,  that 
**  either  they  be  such  as  lie  safely  in  some  castle  or  place  of 
defence,  or  besieged  by  the  enemy,  only  in  readiness  to  be 
employed  in  case  of  invasion  or  rebellion,  and  then  they  do 
not  enjoy  these  military  privileges."  Heinecdus^  says  : — 
**  Jam  porro  qiueritur  quibusnam  hoc  privilegium  concesium 
siif  Rap,:  id  ex  ratione  privilegii  judicandum.  Si  sim^ 
pUdias  ndUium  esset  kujus  privilegii  causa  w^ttar^^ivrnuif  ad 
9olat  gregaritu  milites  pertinere  oporieret  id  privilegium^  uijam 
supra  discimuSf  4^.  Non  tamen  eajuil  sola  ratio,  sed  praci" 
pme  movii  eos  periculum  imminens  militibus  prasentissimum 
ei  quod  non  paiitur  eos  de  solenniiaiibus  testameniorum  esse 
aoUciioSy"  &c.,  s.  116.  "  Deinde  ex  eodem  privilegii  causa 
paiet  quando  eo  privilegio  uH  possint  homines,  Giossa  dis- 
Hmguii'-^Une  miliies  in  acie  conslituti^  an  in  castris,  an  in 
prmsidOs^  Prima  casu  nullis  testibus  opus  esse,  ait ;  secundo 
dmobus;  iertio  omnes  solennitates  esse  observandas,"  Gail]|| 
is,  if  possible,  still  stronger : — '*  Itaque  ut  ad  propositum 
reveriar,  ad  ociosos  milites  hoc  privilegium  non  pertinet^  sed 
ad  eos  qui  sunt  in  castris  el  in  prasenti  periculo  hostium — 
quoad  Umitaneos  et  stationarios  milites  concludit  Zasius  et 
Figlius;    videlicet 9  hujusmodi  stationarios  milites  jure  com- 

•  Lex  Jurid,t  in  voc  " JExpedHio.** 

t    Orph.  Leg,  1  v.  c.  5,  p.  15. 

^   On  WilU,  P.  1,  §  14,  p.  96. 

§  RedL  b.  2,  tit.  11,  §505. 

II  Practic.  ObeervatUmes,  lib.  2,  ob«.  czviii.  s.  'JH, 
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Mat  85.  muni  testari  deberCf  cum  sini  extra  periculum  belli  ei  peniwm 
P^7~  consuUrCy  pluresque  tesies  adhibere  potfini,**  To  the  mne 
MspUm, '  effect  Mynsinger,*  Cujaciusyf  and  Hotomanus.^  So  as  to 
the  French  Law,— PoUi]er,§  and  DenisartH  And  the  MHie 
doctrine  is  transplanted  into  the  present  Code  CwiL  That  k 
no  case  in  which  the  term  **  expediiio**  has  been  held  to  appfy« 
unless  the  party  was  in  camp  or  in  an  enemy's  country.  Iht 
prates  provindas  was  entitled  to  the  privilege  if  he  was  in  m 
enemy's  country,  not  otherwise.  All,  except  Calvin, 
a  state  qf  mar  and  present  danger  the  "  prwilegU 
witness  the  expressions  ** m  discrimine  belli"  << penedonm 
functioney*  &c.  Try  it  by  analogy.  Gaill  says  civilians  ouj 
have  the  same  privilege.  When  ? — In  the  time  of  die 
Plague.  Why  ? — Because  there  is  **  beUum  inter  Deem  d 
homines^"  and  the  same  consequence^— inability  to  resort  to 
advisers  or  procure  ¥ritnes8es.  Lastly,  if  the  Court  be  ii 
dubioj  Gain's  authority  is  equally  express  against  the  prifi- 
lege:  "item  observandum quod  in  dubio  miles  nam  ptaiumair 
uti  voluisse  privilegio  miliiis,  sedjure  communis  nisi  cmi/fuma 
probetur"  In  this  case  there  is  one  witness.  There  is  n^ 
thing  to  distinguish  the  garrison  at  New  Brunswick,  in  tiw 
of  peace,  from  Portsmouth,  Plymouth,  or  Devonport. 

Sir  John  Dodson^  Q.  A.,  for  the  attorney  of  the  sole  leg^ 
tee.— It  was  argued^  in  Drummond  v.  Parish^  that  the  deoeiied 
was  an  officer  on  full  pay  and  liable  to  be  sent  abroad ;  heiv 
Captain  Pery  was  actually  abroad*  He  was  not  only  st» 
tioned  abroad,  but  he  has  signed  the  will  with  his  mOitB} 
rank  attached  to  his  name,  and  the  attesting  witness  istk 
adj  utant  of  the  regiment.  Was  he  not  in  expediiiome  f  [Pli 
Curt AM.~ What  do  you  call  in  expeditione?]  Thebdof 
sent  forth  somewhere.  He  was  not  at  home ;  '^  nisi  dtti 
sit.*'  Calvin  explains  "expeditio"  by  **  prqfectio  cmm  eift' 
ditis  militibus'*  Captain  Pery  ** went  out"  across  the M^ 
^antic  for  military  purposes.  [Per  Curiam.^ — He  migit 
also  be  at  home  for  military  purposes.]  The  situation  of 
the  town  of  St  John's  must  not  be  overlooked,  nor  the  dii- 

*  P.  875.  t  lUdL  t.  3,  p.  100. 

»  P.  168.  5  Vol.  T.  p.  465l    4to.  ed. 

0  Vol.  iv.  p.  716. 
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tiirbed  state  of  the  country  at  the  time.    The  regiment  was      Mat  85. 

sent  to  defend  the^n^^^  or  borders  of  the  empire.  xmZT 

Twiu,  Df  on  the  same  side. — Firsts  as  to  precedents ;  the       Repiom. 

cases  decided  by  the  Court  on  motion  are  no  authorities  «.     05 

against  this  case.    Re  Johnsoiu^    Re  Phipps,f    Re  Donalds 

som^X     Jm  Drumnumd  v.  Parish,  all  the  Court  decided  was, 

that  the  words  of  the  statute^  '*  in  actual  military  service/' 

ecnrresponded  with  the  wordSf  **  on  an  expedition/'  and  that 

General  Drammond  was  not  on  an  expedition.    The  ques* 

tion  then  is,  what  is  the  meaning  of  the  term,  '<  on  an  expe* 

ditian?"    We  must  refer  to  the  Civilians  for  this^  as  the 

principle  was  adopted  from  the   Roman  law.    Cujadus  $ 

says :  ''  Etiam  vehemenier  errani,  qui  id  solum  testatnentum 

mt^tlif  puiani  esse  soiutum  legibus^  quod  miksjacil  in  prxh 

eindu,  in  acie^  in  hosticOf  in  discrimine  vita.     Nam  et  testa* 

tnenium  quod  miles Jacit  in  expediiume^  in  castris,  in  stativiSf 

Jure  miliiari  valet^  aUoqmn  nihil  distarel  hac  in  re  miles  a 

pagano*   Potest  fieri  ut  in  ipso  procinctu  inten)eniat  paganus 

aliquis :  hie  in  ode,  in  ipso  procinctu,  sijecerit  testamentum 

ntinus  solenne,    si  Jecerit  testamentum  imperfectum^  Jecisse 

poiius  videbiiur  et  perfecisse,  quia  et  pagano  deprehenso  in  acie 

remittitur  juris  soUnnitas^  et  id  temporis  testamentum  a  pa- 

gano  Jactum,  licet  impeffectum,  vires  habet Alio  tempore 

soU  militi  remittitur,  ut  si  miles  testamentum  Jecerit  in  expedi^ 
fume,  in  castris,  vet  ut  loquitur  ^lexS,^  Is  qui,  de  re  milit*,'  in 
Jb^saiOt  vd  in  stathns,  m  prasidiis,  en  garnison,  jure  militari 
vaki^**  This  passage  confirms  the  opinion  given  in  his  49th 
'Cmumk;  and  may  be  regarded  as  formed  after  mature  deli- 
beration ;  and  had  this  great  writer  been  an  English  jurist. 
Ins  authority  might  have  been  almost  conclusive.  It  is  said 
by  Dr.  R.  Phillimore,  that  Calvin  is  our  only  authority 
among  Civilians  for  extending  the  privilege  to  soldiers  on 
die  frontiers  (Umitanei)  or  in  colonies  {stationarii) ;  but 
there  is  a  host  of  authorities  to  the  same  effect  Julius  Clarus 
says:||  ^*  In  expeditione  autem  milites  occupari  et  degere 
dicuntur,  non  solum  cum  sunt  in  procinctu,  in  acie,  in  hostico, 

*  2  Curt.  342.  t  Ibid,  966.  \  Ibid.  386. 

§  Commtnt  in  lib.  xix.  Qtuest,  jMpin.,  t  i.  P.  2,  p.  525.    (Paris  ed.) 
I  Glo8S.»  lib.  3,  i  Testammttumy  qu.  16. 
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Mat  25.     !•  e.  fit  ipso  armorum  strepitu  et  lummo  tniw   discrkmm: 
^7  verum  etiam,  cum  sunt  in  castriSf  sive  (quod  idem  est)  » 

Bepttm,      fossalis,  in  stativis^  in  hybemis^  in  custodiis^  in  pn^sidiit.  Mih 

qui  nihil  dislaret  paganus  a  milite Prasierea  kic  mUoH 

dum  milites  limitaneos  (qui  nimirum  in  hosiium  JMiimu  has 
ad  repentinas  illorum  incursiones  intenii  suntj^  ei  pr^uidiariat 
sive  stationarios  (qui  ad  provincia  alicujus  quidem  abaUtr) 
privilegiis  militum  merito  quoque  gaudere,  iia  uijure  nulitan, 
omissis juris  soUnnihuSj  testari  possint,'*  [Pbb Curiam. — Was 
the  deceased  '*  on  the  borders  of  the  enemy  ? "  It  it  not 
pleaded  that  any  war  was  going  on,  but  simply  that  he  w» 
in  barracks  at  New  Brunswick.  That  is  the  point  yea  mint 
confine  yourself  to,  otherwise  the  authority  will  not  help 
you.]  He  may  come  under  the  denomination  '<  staiumam 
[Per  Curiam. — All  are  so  to  a  certain  extent.  You  moft 
distinguish  between  being  in  barracks  at  New  Brunswidcsod 
in  barracks  at  Woolwich,  where  the  Court  has  decided  Unit 
a  party  is  not  entitled  to  the  privUfge  (as  you  term  it),  or  ta 
the  protection  of  the  Act.]  The  distinction  would  be,  thil 
in  the  one  case  he  would  be  at  home^  in  the  other  abroad g  bot 
I  am  now  endeavouring  to  shew  the  meaning  of  the  wofdi^ 
"  on  an  expedition,"  according  to  the  Civilians*  [Pa 
Curiam.— Then  you  must  make  it  appear  that  a  penoo 
being  in  barracks  at  New  Brunswick  was  in  expedUume.  U 
there  were  any  special  circumstances  under  which  the  d^ 
ceased  was  stationed  there,  they  ought  to  have  been  pleaded. 
All  you  plead  is  that,  being  in  the  army,  he  was  stationed  b 
barracks  at  New  Brunswick,  and  how  is  that  to  be  dista- 
guished  from  being  in  barracks  at  Woolwich?]  Wepi^ 
sume  that  it  is  within  the  knowledge  of  the  Courts  that  % 
John*8  is  a  frontier  town  on  the  borders  of  the  United  Stat» 
[Per  Curiam. — What  was  the  state  of  relations  between  thii 
country  and  the  United  States  ?  That  ought  to  have  bea 
pleaded.  Suppose  he  had  been  in  Jamaica ;  would  he  tha 
have  been  *'  in  expeditione  ? "]  According  to  the  Civilians 
I  was  about  to  refer  the  Court  to,  he  would  have  been  <*  on 
an  expedition."  [Per  Curiam.  Then  make  it  out  that  he 
would  have  been  "  in  actual  military  service,**  had  he  been 
in  Jamaica.]     May  I  ask  the  Court  if  it  does  not  consider 
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that  being  in  New  Brunswick  he  was  '^  in  prasidiU  ?  '*  [Peb  Mat  25. 
Curiam. — I  do  not  call  barracks  *' prasidia*'  You  do  not  rxrT^ 
plead  that  he  was  **  in  pratidiit"  but  that  he  was  '*  in  bar-  Repion, ' 
racks."  Barracks  may  be  stations,  as  the  barracks  at  Houns- 
low  or  Windsor.]  I  wish  to  shew  the  larger  sense  which 
jurists  affix  to  the  term  *<  expedition  There  are  two  classes 
of  Civilians^  one  using  the  term  in  a  narrow,  the  other  in  a 
wide  sense.  Hotomanus*  shews  that  the  term  "  eapediiio** 
extenda  to  a  soldier  who  has  once  set  out  from  home :  *'  In 
expeditione  auiem  est  non  modo  qui  in  casttis  esi^  verum  etiam 
in  hfbemis  out  stativis."  [Per  Curiam. — What  is  the  mean« 
ing  of  **  hyhemis  ?  "  They  were  stations  when  the  campaign 
was  OTer.  Look  to  Csesar  De  Bdlo  Gallico  for  the  mean- 
ing of  that  term.]  1  cannot  find  any  term  analogous  in  our 
military  vocabulary,  as  our  troops  are  quartered  in  winter 
sub  iectity  not  encamped  suh  pdlibus.  The  word  **  canton- 
ment" would  appear  to  correspond  to  ''station:**  like  the 
cantonments  of  our  troops  at  Cabul.  The  stationarii  seem 
to  have  been  soldiers  sent  into  the  provinces  at  a  distance 
from  home.  Gaill,  indeed,  who  has  been  cited  for  the  ad- 
verse party,  observes  :f  '*  Ad  fuse  in  materia  iesiandi  jure 
miUtari  cbservandum^  quod  licet  in  teitajnento  militum,  quando 
Mmnt  in  discrimine  belli,  bmnes  solennitates  juris  civilis  remissa 
nnij  tamen  solennitates  juris  gentium  locum  habent,  et  ideo  cum 
dejure  gentium  in  ore  duorum  consistat  omne  verbum,  saltern 
duo  testes  requirunturJ'  So  that,  in  the  case  even  of  a  sol- 
dier in  danger  of  battle>  two  witnesses  were  required  by 
tfaia  author ;  and  therefore  he  can  be  of  no  authority  upon 
this  pointy  as  he  narrows  the  privilege  too  much.  I  find  in 
Mynsinger^  also  dted  against  us,  the  case  of  a  Roman  sol- 
dier dying  at  Naples,  and  his  will  being  declared  entitled 
to  the  privilege ;  so  that  his  authority  makes  equally  for  us. 
There  are  two  other  authorities  in  our  favour  who  have 
written  specially  upon  this  subject ;  one  is  Bocerus,§  the 

*  Comment,  in  Just.  Inst,  ii.  tit.  xi. 

t  T.  2,  obs.  118. 

t  Resp,  Juris,  46,  s.  8. 

§  DeBdh,  lib.  1,  c.  28,  p.  211. 
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Mat  25.  Other  the  Baron  Enenkelius.*  There  is  also  a  remarkable 
l^r^r  ^  case  in  PuflTendorf  :f  a  general  officer,  in  the  Dutch  service, 
JRepton,  made  his  will  when  setting  out  for  Surinam,  before  he 
sailed,  without  the  ordinary  formalities.  The  colony  was  at 
peace  when  he  arrived  there,  and  no  hostilities  ensued.  He 
died  two  years  afterwards,  and  his  will  was  held  to  be  valid 
jure  milUari.  <*  Expeditio*'  is  defined  by  this  jurist:^ 
"Omnis  peregrinatio  miliiaris  suscepta  belli  et  munerupMd 
causa."  And  he  observes : — *'  Illud  consequent  est  diceref  ri 
quoniam  sola  prqfectio  miliiaris  ad  expediiumis  namen  suffix 
militesque  ex  eo  tempore  prqfectionis  privilegium  consequuntur, 
nihil  inlersit  utrum  deinde  pugna  et  ceriamen  inierveuerit,  m 
sopita  iurh{B  jam  ante  adventum  miliiis  Juerini.  Profrdm 
enim  pro  defendenda  patria  suscepta,  et  iter  militare  am 
animo  pugnandi  conjunctum^  ad  privilegium  smffSdt ;  eoeslba 
wm  inspidtur,  multoque  minus  testamentum  semel  l^itim 
confectum  eo  infirmatur^  quod  pugna  consecuta  nuUa  nL' 
So  that,  if  a  regiment  were  sent  from  home  to  one  of  the 
colonies  or  foreign  settlements,  I  contend  it  would  be  in 
actual  military  service,  and  that  it  is  not  neceaaarj  that  the 
country  should  at  the  time  be  at  war;  ^'muneris  puUa 
causa**  would  be  enough.  [Per  Curiam^ — Suppose  tk 
regiment  had  been  sent  to  Ireland,  before  the  Union?] 
That  might  be  a  special  case.  [Per  Curiam.— In  tlie 
general  state  of  things,  if  a  regiment  had  been  sent  Is 
Ireland  before  the  Union ;  would  it  have  been  h^ 
that  that  was  a  foreign  station,  so  as  to  give  the  prifi- 
lege  which  was  denied  to  the  party  at  Woolwich  ?]  j^  the 
Court  so  limits  the  meaning  of  the  word  ^*  expedition  I  will 
forbear  to  cite  authorities  on  this  point  any  further.  For^ 
codes  have  been  quoted  to  shew  that  their  general  tendeng 
is  to  limit  the  privilege ;  but  there  is  a  remarkable  coiiau» 
rence  in  one  of  the  exceptions  which  they  all  make.  The 
French  code  gives  the  privilege  to  such  soldiers  as  are  ^€^ 
quartier  ou  en  gamison  hors  du  territoire  Franfois/*  lit 
words  in  the  ordonnance  of  Louis  XV.  being,  **kors  A 
royaume"  and  Pothier  uses  the  words  '^  en  quartier  korsU 

»  De  PnvUegiis  MOUim,  ii.  s.  16. 
t  06«.  Jw.  Umv,  t  3,  p.  409. 
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Royamme,"  i.e.  out  of  the  national  territory ,  in  modem  lan- 
guage. The  same  exception  is  contained  in  other  codes — 
the  Neapolitan,  the  Sardinian,  and  the  Austrian ;  so  I  find 
tint  all  a^ree  that  an  exemption  shall  be  granted  in  favour 
oCK^diers  quartered  out  of  the  national  territory.  An 
iOoitration  of  a  soldier's  twofold  Hatus  may  be  found  in  our 
Jfifitia  ActSy*  where  two  conditions  are  spoken  of,  namely, 
"actual  service"  and  *'8  state  of  training  or  exercise.** 
Now,  a  soldier  is  not  sent  to  distant  colonies  merely  for  the 
parpoae  of  training  or  exercise,  but  for  actual  service.  He 
it  kept  at  home  for  training  or  exercise,  as  General  Drum- 
Dond  was  at  Woolwich.  Again :  in  the  Mutiny  Act,t  there 
b  a  distinction  between  a  soldier  abroad  and  a  soldier  at 
Ifeome.  If  he  is  discharged  abroad,  he  is  sent  to  Great  Bri- 
tim  or  Ireland  free  of  expense^  and  on  his  return  is  enti- 
tled to  marching  money  from  the  place  where  he  lands ; 
if  at  home,  he  has  only  marching  money  from  the  place 
vbere  he  is  discharged.  The  Court  has  given  a  liberal  con- 
ilniction  to  the  clause  in  the  Act  respecting  sailors  **  at  sea.'* 
He  Ley.^  And  I  must  urge  on  its  attention  that  a  British 
nldier  on  foreign  service  does  not  acquire  a  foreign  domicil ; 
vhether  serving  in  the  colonies,  or  in  an  enemy's  country, 
iie  is  equally  considered  tn  transitu,  as  far  as  his  civil  rights 
are  concerned ;  the  animus  manendi  even  will  not  avail  in 
hk  case  :  he  must,  therefore,  make  his  will  according  to  the 
law  of  his  national  domicil.  But  in  our  foreign  settlements 
farious  systems  of  law  prevail  in  civil  matters ;  a  Bri- 
ttth  soldier,  therefore,  serving  abroad,  may  thus  be  inops 
cetuilii,  in  regard  to  obtaining  assistance  from  legal  persons 
acquainted  with  the  formalities  of  the  English  Statute  Law, 
equally  as  a  sailor  at  sea;  but  it  is  a  reasonable  presumption 
that  the  respective  privileges  of  the  two  services  were  in- 
tended by  the  Legislature  to  be  as  co-extensive  as  possible, 
which  I  contend  will  not  be  the  case,  if  a  will,  made  under 

ndi  circumstances  as  the  present,    is   not    admitted    to 

probate. 


May  25. 

WlufU  v. 
ReptoiL 


•  Cf.  13  &  14  Car.  2,  c.  3,  s.  7,  and  6  &  7  Will.  4,  c.  93,  s.  5. 
t  1  Geo.  4,  c.  19,  s.  115.  t  2  Curt.  75. 


VOL.  111. 


106  PHEROGATIVE  CX)UST.  [Teiv.  T. 

Mat  25.  Haggard^  D.^  in  reply,  was  stopped  by  the  Court. 

WkyU  T. 

JRepUm,  Sir  H.  Jbnnrr  Fust.— -I  hold  that  the  principle  upon 

JuBOMKNT.       which  the  Court  decided  the  case  of  Drummomd  ▼.  Paritk, 
if  correct,  will  extend  to  this  case. 

The  simple  question  is  raised  in  the  5th  article  of  the 
Allegation,  which  pleads  that  the  deceased,  at  the  time  be 
executed  the  will,  on  the  6th  August,  1842,  and  at  the  time 
of  his  death,  was  a  commissioned  officer  in  H.M.'s  SOtfa 
regiment  of  Foot^  and  was  with  his  regiment  at  St.  Jolm\ 
New  Brunswick,  "  and  therefore^  and  by  reason  of  the  pre- 
mises, he  was  a  soldier  in  actual  military  service.'*  Nov, 
I  am  not  able  to  distinguish  the  case  of  General  DrummoDd 
and  the  present.  The  only  alleged  ground  of  distinction  is 
this :  that  one  was  stationed  in  this  country  and  the  odier 
in  New  Brunswick.  Now,  New  Brunswick  is  a  colony  of 
her  Majesty,  where  this  gentleman  was  quartered  in  bir- 
racks.  This  is  the  sole  distinction ;  there  are  no  special  dream- 
stances  to  distinguish  this  case  from  General  Drummond'fti 

I  am  of  opinion  that  there  is  no  solid  distinction  between 
the  two  cases.  General  Drummond  was  residing  at  Wool- 
wich, and  this  gentleman  was  residing  in  the  town  of  St 
John's,  New  Brunswick,  where  every  soldier  might  haYetbe 
same  assistance  in  making  his  will  as  a  civilian.  As  all  the 
facts  are  stated  and  admitted,  and  as  the  only  ground  of  dis- 
tinction is  that  in  one  case  the  deceased  was  in  barracks  it 
New  Brunswick  and  in  the  other  he  was  in  barrad[f  at 
Woolwich^  it  can  answer  no  purpose  to  admit  the  Allegt- 
tion.  I  am  of  opinion  that  the  same  principle  applies  t» 
both  cases,  and  that  the  deceased  was  not  **  in  actual  mili- 
litary  service  "-*he  was  in  the  military  service,  but  not  in 
actual  military  service,  within  the  meaning  of  the  Statotft 
The  expenses  of  all  parties  should  be  paid  out  of  the  estate. 

Proctors  : — Ntchols&ii^  for  the  executor ;  Sladcy  for  the  next 
of  kin. 
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JQigtl  <ffourt  of  9ilimitraltp« 

June  S. 

The  "  Glasgow  Packet.'* — Act  oh  Peiitum. — This  was  Salvage.  — 
an  action  to  recover  a  compensation  for  salvage  services  ren-  ^hSier"*'a8- 
dered  to  the  schooner  the  Glasgow  Packet,  which^  whilst  serted  salvors 
being  towed  up  the  river  Thames,  on  a  voyage  from  Glasgow  J^^Jbat  diarac- 
to  London,  came  to  an  anchor  in  Gravesend  Reach,  on  the  ter ;  as  to  con- 
30th  November,  and,  whilst  so  at  anchor,  was  run  into  ^^^^}^^^ 
by  a  brig,  called  the  Margaret,  which  caused  her  a  short  ment ;  as  to 
time  afterwards  to  sink.  Immediately  after  the  collision,  the  ^'^®  ^/  ^®  "•!" 
anchor  was  slipped,  and  the  schooner  was  taken  m  tow  by  nue  tbeir  ser- 
tbe  Tarn  o'Shanter,  and  brought  over  to  the  Essex  shore :  V^^  ^^«"  ?'■- 
three  men  from  the  Spring  assisted  in  the  performance  of  out    payment, 

this  work,  and  whilst  on  the  Essex  shore,  some  of  the  sails  f*^  ^^  vessel 

^  had     sunk.  — 

and  part  of  the  ci^'go  were  put  on  board  the  steam-tug  the  proper  form  of 

Grey  Mare  Meg.    Ten  Gravesend  watermen,  in  four  vessels,  pleadingbyAct 
rendered  services,  and  it  was  a  question  whether  these  ser-  Contradictory 
vices  were  accepted.     Persons  afterwards  came  down  from  affidavits  made 
London,  who  were  engaged  to  raise  the  vessel.     A  tender  o£  ^^^^ 
£9. 12#.  was  made,  as  for  work  and  labour. 

PhiUmore^  D.,  for  the  salvors,  contended  that  they  were  April  27. 
entitled  to  a  higher  reward.  Argument. 

Ba^l/ori,  D.,  on  the  same  side.  May  3. 

Addamty  D.,  for  the  owners,  characterized  this  as  a  gross 
abuse  of  the  process  of  the  Court.  The  ship,  cargo,  and 
freight  of  the  vessel  doing  the  damage  were  of  the  value  of 
cmly  £550;  the  persons  engaged  to  raise  the  vessel  and  carry 
her  up  to  London  had  undertaken  to  do  it  for  £70,  and  these 
Gravesend  watermen,  who,  after  some  of  their  services  had 
been  accepted,  had  been  discharged  between  two  and  three 
o'clock  next  day,  had  entered  an  action  in  £550. 

RubinsoHf  D.,  on  the  same  side. 

Per  Curiam. — I  will  consider  my  judgment.  Cur,  adv.  vuli. 

Dr.  Lushinoton. — The  services  of  the  parties  who  now  June  3. 
claim  to  be  salvors,  according  to  their  own  account,  com-  Juogmxnt. 
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June  3.  menced  whilst  the  vessel  was  lying  at  anchor  on  the  Essex 
GlasQow  shore,  and  about  to  sink.  I  shall  direct  my  attention  to  the 
Packet,        following  facts. 

A  service,  whatever  it  may  be^  or  to  whatever  reward  it 
may  be  entitled,  is  to  a  certain  extent  admitted,  by  the  ten- 
der made.     I  shall  consider,  first,  when  that  service  com- 
menced ;  secondly,  of  what  kind  it  was,  and  what  d^;ree  of 
merit  ought  to  be  attributed  to  it ;  thirdly,  when  it  ended : 
did  it  continue  till  the  vessel  was  raised  and  conveyed  to 
London,  or  did  it  end  at  an  earlier  period,  and  if  so,  when? 
Upon  the  duration  of  the  service,  of  course,  much  will  de- 
pend, and  my  decision,  in  some  respects,  must  be  governed 
thereby. 
Proper  form  of     Now,  this  case  certainly  differs,  in  some  respects,  in  rcU- 
on  PetUion.      ^'^"  ^  ^^^  form  in  which  it  has  been  conducted,  from  ordi- 
nary cases.     The  original  statement  from  the  salvors  does 
not  contain  the  whole  facts,  but  keeps  back  matters  of  con- 
siderable importance :  T  refer  particularly  to  what  occurred 
after  the  arrival  of  Mr.  Jones,  who  was  engaged  to  raise  tbe 
vessel.     On  the  other  hand,  the  answer  sets  up  a  different 
case,  and  in  many  respects  negatives  the  case  of  the  salvon 
inferentially,  and  not  directly.     This  mode  of  conducting  a 
case  requires  the  Court  to  exercise  a  more  than  ordinary 
degree  of  care,  in  order  to  discover  what  is  really  in  issue 
between  the  parties.   The  usual  and  most  convenient  coone 
is  to  negative  expressly  every  important  matter  intended  to 
be  denied — the  principle  of  pleading  by  Act  on  Petitioo 
being,  that  what  is  not  denied  is  to  be  taken  as  true ;  ini 
if  such  course  be  departed  from,  there  is  great  risk  that  tbe 
case  may  be  prejudiced,  for  it  is  impossible  always  predseij 
to  ascertain  what  is  intended  to  be  an  inferential  denial 
There  are  many  circumstances  of  considerable  importance  in 
the  original  Act  on  Petition^  to  which  I  must  presently  refer? 
of  which  no  notice  whatever  is  taken  in  the  Answer,  and 
whether  they  are  true  or  not,  the  Court  must  endeavour  to 
collect  from  the  whole  story,  instead  of  having,  according 
to  the  accustomed  rule,   the  whole  either  admitted  or  di- 
rectly denied ;  and  if  the  case  of  the  owners  should  be  pre- 
judiced by  the  course  they  have  adopted,  the  Court  maj 
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lament  the  fact,  but  it  will  result  from  the  form  of  proceed- 
ing, which  has  been  contrary  to  practice,  and  very  inconve- 
nient toa 

First,  as  to  the  commencement  of  the  service.  The  sal- 
vors allege  that  it  commenced  about  eleven  o'clock  on  the 
30th  November,  by  the  mate  hailing  two  of  the  men,  Spayr 
and  Allen,  when  they  were  in  the  skiff  James,  approaching 
the  vessel ;  that  the  mate  directed  them  to  save  what  they 
could,  which  was  done  accordingly.  The  master  at  that 
time,  it  is  also  averred,  was  not  on  board  his  own  vessel,  but 
on  board  the  Margaret,  These  statements  of  the  salvors 
are  confirmed  by  them  on  oath,  and  are  not  negatived  in 
any  manner.  These  and  other  similar  and  most  important 
averments  are  not  met  by  any  specific  denial,  but  by  a  ge- 
neral averment,  as  to  which  it  is  impossible  for  me  to  say  to 
what  it  refers.  I  must  take  it  for  granted  that  it  was  not 
intended  directly  or  indirectly  to  contradict  what  was  done 
by  the  mate.  The  statement  of  the  salvors  being,  therefore, 
supported  by  affidavits,  I  must  proceed  on  the  ground  that 
this  was  the  commencement  of  the  service  ;  and  if  so,  it 
clearly  was  a  just  and  legitimate  commencement.  Shortly 
afterwards,  the  Hope  and  the  Confidence  came  up,  and  little 
seems  to  have  been  done  or  attempted  till  the  master  gave 
the  charge  of  the  vessel  to  two  of  the  salvors. 

Now,  a  good  deal  of  argument  has  been  offered  as  to  the 
effect  of  the  charge  so  given.  The  master  at  this  time  was 
about  to  proceed  to  London  with  all  the  crew,  save  the  mate 
and  the  waterman,  and  he  gives  the  written  paper  in  ques- 
tion to  the  two  persons  named  in  that  paper.  Upon  what 
principles  am  I  bound  to  construe  the  effect  of  this  paper  ? 
I  apprehend  this  Court,  as  well  as  other  Courts,  is  bound  to 
take  the  meaning  of  a  written  document  from  its  contents, 
and  not  from  parol  explanation.  In  construing  written  do- 
cuments, of  whatever  nature,  it  is  a  cardinal  rule,  applicable 
to  all  cases,  that  no  parol  evidence  shall  be  received.  Evi- 
dence of  the  circumstances  under  which  it  was  written 
may  be  given,  but  a  parol  explanation  of  the  words  can- 
not be  received.  There  is  no  principle  more  important  than 
that  to  which  I  have  referred.    You  may  shew  that  a  written 
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Joke  3.      document  was  obtained  by  fraud,  and  then   it  becomes  a 
^  mere  nullity;  you  may  shew  that  drcumstanoes  were  agreed 

PadtM,  to  be  stated  in  the  document  and  are  improperly  left  out, 
and  they  may  be  restored  to  the  document.  But  jou  cannot 
attempt  to  explain  the  contents  of  a  written  document  by 
evidence  as  to  what  the  parties  said  or  intended  at  the  time, 
except  it  was  reduced  to  writing.  It  is  quite  evident  that 
otherwise  the  effect  would  be  this :  that  all  written  doco« 
ments  would  be  perfectly  nugatory  if  it  were  open  to  partiei 
to  8ay»  by  parol  explanation,  that  they  did  not  intend  to 
mean  that  which  the  words  import  to  mean  on  the  hct  of 
the  paper.  I  must  then  give  to  the  words  used  their  ofdi- 
nary  acceptation.     The  document  is  as  follows  :— 

November  30th,   1843,  I,  David   Nicol,  leave  charge  of  tk 
Glasgow  Packet  to  Wm,  Spayr  &  James  Groves. 

Now  the  meaning  is^  that  the  charge  and  care  of  the  vend 
was  given  to  the  parties  named,  and  this  must,  in  the 
ordinary  acceptation  of  the  words^  convey  an  authority  to 
do  all  that  might  reasonably  be  thought  fit  for  the  presenra- 
tion  of  the  property.  If  any  thing  else  was  intended,  it 
ought  to  have  been  expressed  in  the  paper.  I  cannot  oh 
graft  any  limitation  upon  it  which  is  not  consistent  with  the 
ordinary,  plain,  and  primary  meaning.  If  it  had  been  in- 
tended to  have  said  that  the  charge  was  given  up  for  spedfie 
purposes  only,  the  paper  ought  to  have  stated  that  it  vas 
so  given  in  charge  merely  for  the  prevention  of  pinnder; 
or  if  it  was  understood  that  it  was  not  a  charge,  but  merdy 
an  order  to  prevent  plunder^  the  fact  ought  to  have  beeo 
distinctly  expressed.  And  here  I  must  observe,  that  the  very 
fact  of  the  master  giving  the  charge  of  the  vessel  to  tiwff 
men  goes,  in  my  judgment,  a  great  way  to  discredit  the 
assertion  that  their  services  were  rejected  altogedier,  in  tke 
first  instance,  and  were  actually  forced  upon  the 
Surely,  if  they  had  so  misconducted  themselves,  the 
would  not  have  selected  some  of  these  very  persons  for  the 
purpose  of  intrusting  to  them  the  care  of  the  vessel :  be 
might  have  left  more  of  his  own  crew  to  have  perfonned 
that  duty. 
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For  these  reasons,  I  am  of  opinion  that  these  salvors  are      Junc  a 
entitled  to  be  paid  a  reasonable  compensation  for  their  exer-      ^ 
tions  firom  about  noon  of  November  SOth  till  some  time  on       Packet. 
the  9nd  December,  when  the  persons  arrived  from  London, 
and  other  circumstances  took  place  to  which  I  must  presently 
advert. 

I  do  not  think  it  necessary  to  enter  into  a  minute  detail  as  The  nature 
to  what  was  done  in  the  interval  between  the  time  of  the  ®^  ^^^  wnrice. 
master  quitting  the  vessel  and  proceeding  to  London  to 
consult  with  the  owners,  and  the  period  when  Mr.  Jones 
arrived  for  the  purpose  of  taking  charge  of  the  raising  of 
the  vessel.  I  see  no  reason  (and  none  is  stated  in  the  papers) 
why  I  should  disapprove  of  the  measures  the  salvors  pur- 
sued in  sending  to  Gravesend,  or  as  to  what  was  subse- 
quently done  for  the  preservation  of  the  property  and  the 
prevention  of  accidents*  According  to  my  view  of  the  case, 
whether  intentionally  or  not,  yet  in  point  in  fact,  they  were 
intrusted  with  the  charge  of  the  vessel,  and  I  do  not  see 
that  they  abused  that  charge.  The  tender  of  £9. 12^.,  I 
think,  is  an  inadequate  compensation  for  their  services ;  but 
before  I  adjudicate  on  this  point,  I  must  look  to  the  subse- 
quent circumstances* 

The  next  question  is,  whether  these  men  were  at  any  When  the  sal- 
time,  and  when,  actually  and  legally  discharged  and  prohi-  ^Pj"^  ^V^  ^"" 
bited  from  further  interference  with  the  vessel  ?  In  ordi- 
nary cases,  it  is  true,  that  when  the  services  of  the  first  set 
of  salvors  have  been  accepted,  and  they  are  competent  to 
perform  the  service,  they  cannot  be  dispossessed  by  subse- 
quent salvors ;  but  such  a  principle  has  no  application  to  the 
present  case.  Here  the  vessel  was  actually  sunk,  and  it  was 
impossible  for  the  original  salvors  to  have  raised  it  by  their 
own  unassisted  means  and  exertions ;  and,  moreover,  the 
owners  were  upon  the  spot  to  give  the  orders  they  might  deem 
best  for  the  preservation  of  their  own  property.  Again  ;  in 
some  cases^  the  salvors  have  a  right  to  retain  possession,  to 
secure  to  themselves  the  compensation  due  to  them.  But 
such  rule  has  no  place  here,  for  no  possession  was  acquired 
by  successful   services,  and  what  is  a  still  more  important 
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June  3.       fact  (for  it  is  the  foundation  upon  which  salvors  are  allowed 
~  to  retain  possession),  there  was  no  necessity  for  keeping  the 

Packet,       ship  as  a  security  for  their  demands  upon  the  owners ;  the 
owners  were  known,  and  the  ship  could  not  by  possibility, 
under  the  circumstances,  have  escaped  the  process  of  the 
Court.     If  then  these  men  were  actually  discharged  by  the 
owners  or  their  authorized  agents j  there  was  no  legal  ground 
nor  justifiable  pretence  for  any  attempt  to  continue  their 
services,  and  they  cannot  claim  to  be  paid  for   what  was 
done  against  the  will  of  the  owners,  nor  will  any  alleged 
necessity  for  assistance  give  them  a  title,  for  of  that  neces- 
sity  the  owners  and   their   agents  were  the  only  proper 
judges.     It  would,  indeed,  be  a  most  dangerous  doctrine 
to  hold,    that,   in  the  river  Thames,   any   set  of  p^sons 
could  be  entitled  to  supersede  the  authority  and  overrule 
the  discretion  of  the  owners  of  a  ship  as  to  the  preservation 
of  their  own  property.     Now,  as  to  the  fact  of  these  men 
being  discharged  on  the  2nd  December,  when  the  persons 
hired  to  weigh  the  vessel  had  arrived,  there  can  be  no  donbt 
whatever,  because  it  is  admitted  by  them  in  the  Reply,  and 
the  only  difference  is  as  to  the  time  of  the  day.     They  say, 
indeed,  that  they  had  no  offer  of  payment  made  to  them; 
but  even  if  the  fact  were  so,  it  would  be  no  sufficient  excuse, 
for  they  had,  as  I  have  said,  all  their  rights  and  remedies 
preserved,  which  could  not  be  taken  from  them.     But,  in- 
deed, they  do  not  put  their  persistance  on  this  issue,  but  on 
the  very  untenable  ground  that  they  themselves  thought  it 
fit  to  consider  that  their  own  services  were  necessary.    Be- 
sides, it  very  clearly  appears  that,  in  addition  to  the  original 
discharge,  they  had  a  subsequent  intimation  to   the  same 
effect  from  the  owners,  which  they,  with  the  same  im[Mii- 
dence,  disregarded.      J   consider  the   subsequent   conduct 
of  these  persons   exceedingly  reprehensible,    and  I  shaD 
not  allow  any  compensation  for  services— if  they  are  to 
be  considered    services — improperly    intruded    upon  the 
owners. 
Tender  altered.      I'he  course  which  I  shall  pursue  is  this :  I  shall  proiiounee 
against  the  tender,  which  I  deem  insufficient  for  the  senricei 
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performed  from  the  30th  November  to  the  2nd  December,       Jumi  9. 
and  I  shall  decree  £40  instead  of  £9.  12^.,  for  I  think  an  en-      qJI^ 
tire  mistake  has  been  made  on  the  part  of  the  owners  in  this       P^dldL 
particular— in  considering  this  as  a  mere  tide- work  service ; 
whereas  I  hold  it  to  be  very  different  in  degree^  if  not  in  in- 
tention. 

As  to  the  costs,  the  strict  course  would  be,  to  give  the  Costs. 
salvcHTS  their  costs  up  to  that  time,  and  to  condemn  them  in 
the  subsequent  costs ;  but  it  would  be  exceedingly  difficult, 
if  not  impracticable,  to  work  this  out  with  accuracy.  I  shall^ 
therefore,  believing  that  the  costs  for  the  first  period  ought 
(to  be  I  do  not  say  are)  greater  than  for  the  latter^  decree 
to  the  salvors  £20  nomine  expensarunu 

I  cannot  close  thi9  judgment  without  adverting  to  two  Contradictory 
affidavits  made  by  a  person  of  the  name  of  Neale,  the  first  *^^^^'^ 
(5th  February)  stating  that,  '<  unless  there  had  been  a  greater 
number  of  men  employed  in  addition  to  those  provided  by 
the  said  Benjamin  Jones,  and  the  part  of  the  schooner's  crew 
who  were  also  there,  the  schooner  could  not  possibly  have 
been  raised,  and  that  there  was,  with  the  said  James  Groves, 
and  the  men  who  acted  with  him,  scarcely  strength  enough 
for  that  purpose."  The  clear  meaning  and  intent  of  this  affi- 
davit is,  that  even  with  all  the  additional  assistance  of  the  sal- 
vors, in  conjunction  with  the  crew,  Mr.  Jones,  and  Mr.  Stagg, 
and  the  persons  he  brought  down,  there  was  not  strength 
enough,  and  that,  without  the  assistance  of  the  salvors,  the 
service  could  not  have  been  performed.  Now  the  affidavit 
made  by  this  same  person  on  the  5th  March  states,  ''  that  the 
barges,  lighters,  and  apparatus  with  the  deponent  and  the 
men  employed  by  the  said  Benjamin  Jones,  coupled  with  the 
assistance  of  the  schooner's  crew,  were  amply  sufficient  for 
raising  the  said  schooner ; "  in  very  terms  contradicting  what 
he  had  originally  sworn.  To  such  affidavits  not  the  slightest 
attention  can  be  paid.  But  I  am  not  disposed  to  let  the  case 
rest  here.  It  is  of  the  last  importance  to  the  due  administra- 
tion of  justice,  that  swearing  of  this  description  should  be 
prevented,  and  I  shall  take  into  my  most  serious  considera- 
tion the  propriety  of  submitting  to  the  Lords  Commissioners 
of  the  Admiralty  whether  it  will  not  be  fit  and  proper  that 

VOL.  III.  Q 
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June  3.       they  should  direct  their  solicitor  to  prosecute  this  person,  and 

pT~  all  others  who  may  so  attempt  to  pervert  the  course  of  jut- 

Packet       tice. 

Proctoi-8 :  Binf,  for  the  salvors ;  F,  Clarkgtmy  for  the  owners. 


Salvage.—      The  "Emma." — Acton  Petition. — This  was  a  daimon 

muneratlon  for  ^^®  P**"^  ®^  '^^^^  Cook  and  the  other  master,  and  the  crewi 
services  ren-  (twenty-two  in  number),  of  two  luggers,  belon^ng  to  Mtf- 
shJD  has^  been  ^*^^'  services  rendered  to  the  barque  Emma^  laden  with 
settled    be-      timber,  which  got  upon  the  Nay  land  Rock.     The  salvage  of 

tween  the  sal-  ^j^^  g|^-     j^^^j  ^een  settled  out  of  Court  at  £60,  on  a  viloe 

vers  and  own-  * 

ere,  the  Court  taken  at  £500.     The  present  action  was  against  the  caigo 

wiU  not  adopt  ^nd  freight,  which  were  valued  at  £3,000.     A  tender  of 

the  estimate  in  '^ 

adjudicating     £250  had  been  made,  and  refused  by  the  salvors,  who  had 

upon  the  cargo,  ^y^^^  employed  from  the  18th  October  to  the  14th  Novem- 

—No   distmc-  ^    '^ 

tion     can    be  ber,  twenty- seven  days. 

made  between      After  Sir  J.  Bodson,  Q.  A.,  and  Haggard,  D.,  had  been 

services     ren- 

dered   to   the  heard  for  the  salvors,  the  Court  inquired  why  there  was  oo 

ship  and  to  the  Protest. 

du^on  of  the      Addamsy  D.,  for  the  owners. — I  do  not  know  why  » 
Protest    more  Protest  is  produced  in  this  case.     I  wish  the  Court  wooU 
salvage  Uian  in  ^^y  down  some  rule  as  to  Protests.   But  I  am  not  aware  tfai^ 
collision  cases,  in  cases  of  salvage,  it  is  necessary  for  the  owners  to  bring  ia 
the  Protest :  I  know  it  is  so  in  cases  of  collision.     These  in- 
struments are  drawn  up  alio  intuitu;  and  Protests  depends 
good  deal  upon  the  ability  of  the  Notary.    If  this  had  beest 
question  as  to  the  salvage  of  the  ship,  there  might  be  soae 
necessity  for  the  Protest ;  but  this  is  a  claim  for  services  ptf> 
formed  to  the  cargo. 

Banford,  D.,  on  the  same  side.  The  salvors  have  acoepCtd 
£60,  at  the  rate  of  £12  per  cent.,  for  the  ship,  and  I  snboit 
that  £250  for  the  cargo  and  freight,  valued  at  £3,0001, « 
distinct  from  the  vessel,  is  a  sufficient  remuneration.  The 
services  rendered  to  the  cargo,  which  was  wood,  weitii 
fact  lightening  the  ship,  for  the  cargo  itself  would  float 

Jt'DGMiMT.  Dr.  Lushtnoton. — I  will  avail  myself  of  this  of^portt* 

nity  of  expressing  my  opinion  with  regard  to  the  pn)dll^ 
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tion  of  Proteits.  Thia  certainly  is  a  case  in  which,  accord-  Junk  3. 
ing  to  all  ordinary  practice  and  experience,  a  Protest  would  ThT^Lmg. 
be  madcy  and  should  be  produced  ;  and  perhaps,  the  non- 
production  of  such  Protest  becomes  rather  more  extraordi- 
nary when  I  compare  the  affidavits  of  the  master  and  of  the 
mate,  that  of  the  latter  being  infinitely  fuller  than  the  other. 
But,  with  regard  to  the  production  of  Protests  generally,  I  Production  of 
have  always  understood  the  rule  of  this  Court  to  be — and  1 1^'^*^- 
am  now  appljring  myself  to  cases  of  salvage — that  the  Pro- 
test ought  to  be  produced,  and  for  the  following  reasons :  In 
the  first  place,  every  Protest  ought  to  be  made  recentijacto^ 
and  to  contain  an  account  of  the  transaction  made  when  the 
facts  were  fresh  in  the  recollection  of  the  crew ;  whereas, 
diBCUSttons  as  to  the  nature  and  extent  of  the  salvage  services, 
and  evidence  thereupon,  cannot  be  had  till  a  late  period, 
when  even  those  disposed  to  speak  the  truth  find  their  me- 
mories fail  with  respect  to  important  facts.  Now  that  is  one 
reason  why  the  Protest  is  required ;  but  there  is  another,' 
which  has  been  adverted  to  by  Dr.  Addams  (though  with  a 
different  object  in  view),  which  has  always  struck  me  as  one 
of  the  most  important  reasons,  not  for  keeping  back,  but  for 
producing  the  Protest,  namely,  that  it  is  made  alio  intuiiu. 
The  first  and  primary  object  of  the  Protest  is  ordinarily  to 
found  a  claim  against  the  underwriters  for  the  damage  done, 
and  generaDy  the  object  of  the  parties  is  to  state  all  the  facts, 
so  as  to  lay  a  foundation  for  the  most  extensive  claim ; 
whereas,  when  they  come  before  this  Court,  for  the  pur- 
pose of  adjudicating  the  amount  of  the  reward,  the  state  of 
things  is  reversed,  and  the  extent  of  danger  and  the  amount 
of  damage  are  depreciated  and  diminished ;  and  therefore  it 
is  exceedingly  desirable,  much  more  in  cases  of  salvage  than 
collision  (though  also  desirable  then),  that  the  Protest  should 
always  be  produced. 

Before  I  address  myself  to  the  particular  circumstances  of  Difference  be- 
this  case,  I  cannot  but  notice  an  argument  strongly  and  o7^ghip   ^^ 
ably  pressed  upon  the  Court  with  regard  to  the  difference  cargo. 
between  salvage  to  be  assessed  upon  the  ship  and  the  cargo. 
The   following  are  the  circumstances  of  this  case :    The 
owners  of  the  ship  have  made  an  arrangement  with  the  sal- 
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Juki  a  yotb,  and  have  given  them  £60  out  of  £500,  being  12  per 
-«,  "T"*  cent,  upon  the  value ;  and  in  order  to  induce  me  not  to 
adopt  this  as  a  fair  proportion  in  determining  the  salvage  of 
the  cargo,  it  has  been  contended  that  there  may  be  a  diadiic- 
tion  between  services  rendered  to  the  ship  and  services  ren- 
dered to  the  cargo ;  that  the  latter  may  be  of  an  inferior 
kind>  and  that  a  less  rate  of  salvage  may  be  doe  on  acoomt 
of  the  cargo  than  on  account  of  the  ship.  Now,  in  the  fint 
place,  I  must  observe  that  my  judgment  is  not,  and  cannot 
be,  in  the  slightest  degree,  bound  or  governed  by  any  thing 
which  has  been  done  out  of  Court  between  the  salvors  and 
the  owners ;  I  shall  look  at  the  case  exactly  the  same  as  if 
no  arrangement  had  taken  place  between  die  owners  of  the 
ship  and  the  salvors;  because  there  are  so  many  reasons,  in 
a  case  of  this  description,  why,  though  the  act  is  done 
with  the  common  consent  of  the  partiesy  it  may  not  fora  a 
fair  estimate  of  the  real  value  of  the  services,  that  I  nem 
can  adopt  that  as  a  rule  for  my  guidance.  The  sindl  valiK 
of  the  ship,  the  desire  of  saving  the  expense  of  Utigados, 
and  to  get  the  matter  settled  with  expedition,  without  wait* 
ing  the  result  of  proceedings  in  this  Court,— 4dl  them  m 
reasons  and  motives  which  tend  to  disturb  a  fkir  and  eqall* 
able  adjustment.  I  may  look  at  it  as  an  ingredient  in  tk 
case,  though  it  can  never  govern  my  judgment* 
Separate  lia-      But  an  argument  has  been  addressed  to  the  Court  wfaidi, 

bility  of  ship  jf  j(  ^^^  founded  in  truth,  and  in  the  ancient  law  wi 
ana  carffo. 

practice  of  this  Court,  would  lead  to  very  important  resultB, 

namely  (as  it  has  been  argued  by  Dr.  Bayford),  that,  mdt 

pendently  of  the  general  liability  to  contribution,  the  Court 

may  look  at  the  services  rendered  to  the  ship  and  to  the 

cargo  separate  and  apart ;  and  much  stress  was  laid  on  tbe 

nature  of  the  cargo,  and  its  non-liability  to  damage  by  ht 

ing  wetted.    Now  the  custom,  and  habit,  and  practioe  d 

this  Court  is  to  take  the  whole  value  of  the  ship  and  cup 

together,  and  to  assess  the  salvage  reward  npod  the  wboky 

each  paying  in  proportion ;  and  I  am  not  aware,  eseept  is 

the  instance  to  which  I  am  about  to  advert,  that-  any  db* 

tinction  has  ever  been  taken,  so  as  to  say  that  salvage  10- 

vices  were  of  greater  importance  when  rendeved  to  the  rfip 
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than  to  I3i6  eargo^  and,  therefore,  that  the  abip  should  bear  Ju«b  S. 
the  largest  burthen  ;  or,  vice  vertd,  that  the  cargo  was  of  ^  "T"" 
more  value  than  the  ship^  and  therefore  the  cargo  should 
pay  a  larger  proportion  of  the  salvage.  I  know  of  no  such 
distinction,  which  would  lead  in  many  cases  to  litigation  and 
to  nice  distinctions  which  it  would  be  exceedingly  difficult  to 
adjust:  ^  Jbrtiari,  I  never  knew  that  any  distinction  was 
made  as  to  the  kind  of  cargo.  What  would  be  the  result  of 
making  such  a  distinction  ?  I  will  put  the  case,  of  a  cargo 
partly  consisting  of  wood,  not  likely  to  receive  injury  from 
water,  and  partly  of  cotton  or  sugar,  which  might  be  de- 
stroyed by  the  access  of  water :  it  would  lead  to  the  nicest 
examination  of  the  quality  of  the  goods,  and,  in  fSeuTt,  to 
endless  considerations.  There  is  only  one  case  in  which  this 
Court  has  ever,  in  my  experience,  taken  such  distinction, 
wisely  aud  properly,  namely,  in  the  case  of  salvage  of 
money  or  of  gold  or  silver  bullion,  where  the  Court  has 
taken  into  consideration  the  value  of  the  article,  and  has 
allotted  a  less  proportion. 

The  way  I  must  proceed  is  this :  I  must  add  £500,  the 
value  of  the  ship,  to  £S,000,  the  value  of  the  cargo  and 
freight,  and  say  what  ought  to  be  paid  out  of  the  whole 
£3,500  by  each  rateably. 

(The  Court,  after  stating  the  nature  of  the  service,  over- 
ruled the  tender,  and,  instead  of  £250,  for  the  salvage  of 
the  cargo  and  freight,  gave  £320.) 

Proctors:  Deacon^  for  the  salvors ;  Nelson^  for  the  owners. 


Vrerogatine  OTourt  of  eantetbnvv* 

June  4. 

In  thb  Goods  op  Lstitia  Bishop,  Spinster,  dec.—    Appointment 

Mdkm,  es-parte,^^The  deceased  died  a  short  time  since,  ^^  ^i^^  g|g' 

leaving  a  brother  and  sisters,  and  personal  effects  under  natures  of  the 

Jg400.     On  the  16th  January  last,  she  sent  to  Jarvis  Smith,  JJe**^tne8^^ 

and  requested  him  to  write  out  what  she  wished  about  her  excluded  from 

probate. 
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Junk  4u       will.    He  accordingly  wrote  from  her  dictation  a  paper  in 

_. ,       .       the  form  of  an  account,  as  follows:— 
Buhopt  ate. 

Cbard,  January  16,  1844. 

This  is  to  certify  that  I  give  and  bequeath  at  my 
death  to  my  beloved  sisters 

To  Elizabeth  Nile 40     0    0 

To  Sarah  Barratt         40    0    0 

To  Ester  Williams 4O00 

To  Hannah  Bishop,  with  my  bed,  hediftead  Sf  furni- 
ture [these  six  words  erased]         . .  • .  . .     40     0    0 
To  my  dear  brother  John  Bishop     . .          •  •          . .     40     0    0 
To  Mrs.  Mundsey,  daughter  of  Mrs,  W'.,  with  my 

bedstead  &  furniture  lOOO 

To  Keziah  Barratt,  daughter  Mrs.  Bai**,  with  my 

gold  ring  &  furniture,  bed,  bedstead  &  beding,  &c.     40    0    0 
To  Elizabeth  Barratt,  daughter  Mrs.  Barratt  ..      10    0    0 

To  Edwin  Barratt,  son  of  Mrs.  Barratt        ..  ..      10     0    0 

To  Frederick  Barratt,  son  Mrs.  Barratt      ••  ..      10    0    ^ 

To  Mary  Hawkins,  Crim  Chard,   with  the  chairs, 

which  are  7  in  number       ..         ..         ..  ..     20    0   0 


300    0    0 


325 

0  u 

15 

0    0 

20 

0   0 

To  be  paid  as  soon  as  convenant  after  my  death 
&  all  just  debts  &  funeral  expenses  is  paid,  as  witnesa 
my  hand  Letitia  Bishop. 

witness     Ann  Nelson 
Personal  estate  Jarvis  Smith 

Bank  of  England,  at  3  J  per  cent.      . .         •  • 

Ready  money    ..  ..  ..  ..  •• 

N.B.  And  I  do  appoint  Jarvis  Smith  with  John  Barratt 
to  be  my  Friends  to  see  this  fuIBlIed,  according  to 
my  wish  and  to  be  satisfied  for  the  same. 

On  the  outside  of  the  paper  were  the  words:  "My 
cloaths  to  be  divided  equal  between  my  dear  sisters.**  It 
was  endorsed  :  <*  Miss  Bishop's  Memorandum  of  Goods  and 
Money.*'  The  drawer  and  attesting  witness,  J.  S.»  stated 
that,  of  certain  alterations  in  the  paper,  some  were  made 
before  and  others  af\er  the  execution. 
MoTioK.  Robinson,  D.,  moved  for  probate  to  J.  S.  and  J.  B.,  as  tbe 
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executors  according  to  the  tenour. — The  will  is  not  exe-       Ju^k  4. 

cuted  in  strict  compliance  with  the  Act ;  but  the  Court  de-         ' 

creed  probate  in  the  case  re  John  Bullock*  wwp, 

Sir  H.  Jenner  Fust. — ^That  was  a  different  case ;  but  if  Dzcrez. 
I  have  departed  from  the  principle  of  the  law  in  one  case,  I 
must  adhere  to  it  more  strictly  in  future. 

It  is  clear  that  J.  S.  and  J.  B.  would  be  executors  accord- 
ing to  the  tenour ;  but  their  appointment  is  made  after  the 
signature  of  the  deceased  and  of  the  attesting  witnesses.  It 
cannot  be  said  that  the  signature  is  at  the  foot  or  end  of  the 
ivill.  If  this  be  a  part  of  the  will,  the  will  is  unexecuted, 
and  I  must  pronounce  that  the  party  is  dead  intestate.  I 
must  reject  the  motion  for  probate  to  these  persons  as  exe- 
cutors according  to  the  tenour,  because  I  think  they  are  not 
so  appointed,  and  administration  with  will  annexed  may 
be  taken  by  the  party  who  would  be  otherwise  entitled. 

(Ultimately,  there  was  a  grant  to  the  next  of  kin  of  admi- 
nistration with  will  annexed,  leaving  out  all  that  follows  the 
signature  of  the  deceased  and  the  attestation  of  the  wit- 
nesses.) 

TolleTy  Proctor. 


LiPscoMBB  V.  Finch. — Catise* — ^The  deceased  in  this  case  A  codicil,  pro- 
was  Mr.  James  Holland,  who  died  22nd  June,  1843,  at  the  ^"^«*     ""!?«^ 

,  very     peculiar 

age  of  89,  a  widower.     He  lef\  no  children,  and  his  nearest  circumstances, 

relations  were  a  brother  and  three  sisters ;  two  of  the  latter  opposed  on  the 

.1  ■•!•  1         1       /«*      -nivii/%*i      ground  of  firaud, 

were  without  children;  the  other  (Mrs.  Perks)  had  a  family,  —  pronounced 

as  well  as  the  brother.     His  property  amounted  to  between  ^g^inst 

£12,000  and  £13,000.     On  the  4th  June,  1843,  about  three 

weeks  before  his  death,  he  made  a  will,  the  purport  of  which 

is  to  bequeath  legacies  to  certain  persons,  exclusive  of  his 

brothers  and  sisters  and  other  parts  of  his  family,  a  large 

proportion  of  his  property;  legacies  to  the  amount  of  £4,800 

are  given  to  different  individuals^  and  the  residue  of  the 

property  is  directed  to  be  divided  equally  into  four  parts ; 

one  part  to  go  to  his  brother^  Joseph  Holland,  for  life,  and 

*  2  Notes  of  Ca.  352. 
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JvKi  i.      after  his  deaths  to  his  children  equnlly^  the  children  takiog 
y^^~jV       a  vested  interest  therein  ;  another  fourth  part-  to  his  sister, 
Ftnch.        Mrs.  Wyer,  for  life>  and  at  her  death,  to  he  divided  equally 
between  the  children  of  Mrs.  Perks,  to  be  also  a  vested  in- 
terest; another  fourth  part  to  his  sister,  Hannah  Holland, 
for  life,  and  at  her  decease,  to  be  divided  equally  betweei 
the  children  of  Mrs.  Perks,  and  the  remaining  fourth  part  to 
Mrs.  Perks,  with  remainder  to  her  children.     Of  this  will, 
Mr.  David  Lipscombe  and  Mr. William  Finch  are  appointed 
executors  and  trustees,  part  of  the  property  conaiating  of 
real  property  ;  and  the  witnesses  to  this  will  are  Mr.  Brom- 
wich  and  George  Wall,  a  clerk  to  Mr.  Findi,  the  solicitor 
who  prepared  the  will.     The  legacies  given  by  this  will  are 
as  follows :  to  the  deceased's  housekeeper,  Rachael  Price, 
£500 ;  to  John  Tarbox,  an  old  servant,  £300,  and  to  ano- 
ther servant,  John  Caswell,  £100 ;  to  his  niece,  Mrs.  Lips^ 
combe,  the  wife  of  Mr.  David  Lipscombe,  and  who  is  btiad 
and  separated  from  her  husband,  living  with  her  mother, 
£400  (Mrs.  Lipscombe  being  the  daughter  of  Mrs.  Perks); 
to  Mr.  David  Lipscombe,  £2,000,  Mr.  Lipscombe  bdng  s 
person  who  lived  in  the  deceased's  house,  and  had  latteriy 
managed  his  business,  that  of  a  miller ;  to  another  nepbev, 
John  Wright,  £100 ;  to  Mrs.  Finch,  the  wife  of  Afr.Williaai 
Finch,  one  of  the  executors  and  trustees,  £500,  and  to  her 
three  daughters  £300  each.    On  the  1 5th  June,  the  deeosed 
executed  a  codicil,  by  which  he  confirmed  and  ratified  the 
will  in  every  respect ;  but  he  expresses  his  wish  and  deve 
that  the  following  legacies  be  paid  out  of  his  real  and  nd^ 
sonal  estate:  to  Miss  Price,  £50,  in  addition  to  the  £500  hi 
had  already  given  by  his  will ;  to  Mrs.  Slater,  a  sistor  of 
Mrs.  Finch,  in  fulfilment  of  a  promise,  £300;  to  Plrudcaoe 
Perks,  a  daughter  of  his  sister's  husband,  £50 ;  to  Mn* 
Kinsey,  the  person  assisting  the  nurse  during  his  illiiMb 
£10.  The  witnesses  to  this  codicil  are  the  same  persons  idn 
attested  the  execution  of  the  will.     On  the  evening  of  tkr 
same  day,  the  15th  June,  a  second  codicil  was  alleged  Is 
have  been  executed  by  the  deceased,  giving  legacies  to  odier 
persons  who  had  been  omitted  in  the  will  and  first 
and  also  revoking  the  appointment  of  Mr.  Finch,  named 
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executor  in  the  will  of  the  4th  June,  the  appointment  being      Jumx  4,. 

confinned  by  that  codicil.     This  codicil  was  stated  to  have    ,.  — T 

tttpfiftmiibt  V* 
been  prepared  by  Mr.  Bromwich,  an  apothecary  and  medical        Fmd^ 

attendant  of  the  deceased^  and  begins  in  the  following  man- 
ner: <*  Whereas  I  have  forgotten  my  niece,  Martha  Tar- 
bill^  in  my  will»  and  being  desirous  to  give  her  a  legacy, 
and  also  to  give  my  blind  niece»  Mary  Lipscombe,  an  addi- 
tional l^^acy^  and  also  John  Caswell,  and  also  to  displace 
Mr.  Finch  as  one  of  my  executors  and  trustees,  I  make  this 
my  codicil.''  And  by  this  codicil  he  purports  to  give  to 
Martha  Turbill  £150;  to  his  blind  niece,  Mary  Lips- 
combe,  the  wife  of  Mr.  David  Lipscombe,  the  executor  and 
trustee  named  in  the  will  (who  has  a  legacy  under  the  will 
of  £2,000),  a  legacy  of  £1,600  in  addition  to  the  £400  given 
to  her  by  the  will ;  to  John  Caswell  £100,  in  addition  to 
£100  given  him  by  the  will ;  and  he  charges  these  lega- 
cies upon  his  real  and  personal  estate,  and  directs  them 
to  be  free  of  legacy  duty.  The  codicil  revokes  the  ap- 
pointment of  Mr.  William  Finch,  as  executor  and  trustee, 
and  declares  that  David  Lipscombe  alone  shall  be  trustee 
and  executor,  and  that  Mr.  Finch  shall  not  meddle  in  his 
affairs  after  his  decease;  and  it  concludes:  "I  hereby  appoint 
David  lipscombe  to  be  my  trustee  and  sole  executor,  and  I 
give  him  every  power  which  is  given  him  in  my  will  and 
codicil,  and  I  confirm  my  will  and  first  codicil  in  all  other 
reapecta.**  This  paper  is  attested  by  Mr.  Bromwich,  who 
had  attested  the  will  and  first  codicil,  and  by  Mr.  William 
Bradatodc,  who  appears  to  have  been  a  witness  to  a  former 
trillj  but  who  seems  not  to  have  seen  the  deceased  subse- 
quently till  the  date  of  this  codicil.  Probate  of  the  will  and 
^rst  codicil  had  been  taken  by  the  executors  prior  to  the  dis- 
closure of  the  second  codicil.  This  and  the  other  circum- 
stances of  the  case  are  detailed  in  the  judgment. 

Robinson^  D.,    and  Robertson,  D.,  were  heard  for  Mr.  Feb.  26  &  28. 
Lipscombe,  one  of  the  executors,  claiming  under  the  second 
codicil  to  be  sole  executor  ;  Addamsy  D.,  and  Curieis^  D., 
for  Mr.  Finch,  one  of  the  executors  named  in  the  will  and 
first  codicil. 

VOL.  III.  B 
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Jcrvx  4.  Sir  H.  Jbnnsr  Fust. — ^The  paper  in  qnestion  wn  pro- 

pounded in  a  CondidU,  that  is,  what  now  supplies  die  place 
of  a  Condidii,  since  the  Wills  Act,  pleading  thejmeimm  and 
June  4.  execution  of  the  instrument  and  the  capacity  o£  the  testa- 

JoDamifT.       tor,  and  the  two  witnesses  have  been  examined  €sa  this  Al- 
legation.  No  plea  has  been  given  in  on  behalf  of  Mr.  Fioch, 
who  is  an  executor  under  the  will,  confirmed  by  the  fint 
codicil,  but  whose  appdntment  is  revoked  by  the  oodicfl 
propounded ;  and  in  the  Argument  addressed  to  the  Court  by 
the  Counsel  for  Mr.  Lipscombe,  it  was  said  that  the  other 
party  should  have  pleaded ;  but  was  he  to  raiae  a  case  by 
anticipation  ?     He  does  not  deny  the  capaci^  of  the  de- 
ceased on  the  same  day  the  other  codicil  bears  date ;  dioe 
were  no  matters  to  be  pleaded,  and  therefore  he  had  no- 
thing to  do  but  to  put  the  executor  upon  proof  of  the  in- 
strument, under  the  particular  circumstances  of  the  ease:  I 
say  the  particular  circumstances  of  the  case>  becanae  thb 
codicil  was  first  heard  of  on  the  29th  August^  two  mootla 
after  the  death  of  the  deceased,  though  it  should  aeesn,  fnu 
the  evidence  of  Mr.  Bromwich,  that  it  was  known  at  ao 
earlier  period  to  Mr.  Lipscombe,  who^  on  the  5th  July*  ob- 
tained probate  of  the  will  and  first  codicil^  power  beii^  rft* 
served  to  Mr.  Finch,  the  other  executor^  when  he  AoM 
apply ;  and  it  appears  that  Mr.  Finch  did  apply  £6t  pfobste 
of  the  will  and  codicil  on  the  22nd  July.    The  codicil  in 
question,  therefore,  appears  to  have  been  unknown,  fviul 
some  time  in  July  or  August,  to  any  person  but  Mr«Bna^ 
wich  and  Mr.  Bradstock,  the  witnesses ;  and  acoordii^  to 
them,  it  would  appear  that  the  paper  remained  in  the  pos- 
session of  Mr.  Bromwich  till  the  communicaticni  made  19 
Mr.  Lipscombe  of  the  fact  of  the  execution  o€  andb  a  ceifi- 
cil»  when  a  negotiation  took  place  between  Mr*  Lipacombe 
and  Mr.  Bromwich  as  to  the  delivering  up  of  the  codidl 
(according  to  Mr.  Bromwich),  on  conditioa  of  Mr.  L^ 
combe's  giving  up  a  mortgage-deed  which  had  been  in  the 
deceased's  possession,  and  which  Mr.  Lipscombe  had  tbe 
custody  of,  as  one  of  his  executors :  Mr.  Bromwich  made  a 
proposal  that,  on  the  delivering  up  of  this  raortgagedaed^ 
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he  woald  |Hit  this  codicil  into  the  possessioii  of  Mr.  Lips-      ivNi  4. 

combe.  ,.        , 

diiptcoinbt  7. 

Now  this  codicil^  not  having  been  produced  or  heard  of  FindL 
till  two  months  after  the  death  of  the  deceased,  comes  be* 
fore  the  Court  under  peculiar  circumstances^  and  therefore 
the  party  ought  to  plead  special  circumstances  to  account 
for  the  delay ;  it  is  not  enough  to  bring  in  a  mere  CondidU 
and  to  take  the  dianoe  of  the  other  party's  pleading, — though 
he  had  nothing  to  plead  except  an  alibig  that  Mr.  Bromwich 
and  Mr.  firadstock  were  in  some  other  places  than  they  re- 
present ;  andy  with  regard  to  Mr.  Bradstock,  it  was  diffi- 
cult to  trace  him,  he  himself  not  knowing  where  he  slept  on 
the  I5th  June ;  and  as  to  Mr.  Bromwich,  no  alibi  could  be 
established,  except  by  shewing  that  he  was  in  attendance  at 
hb  own  house,  or  upon  a  patient.  So  that  the  party  has  no 
right  to  complain  that  he  is  left  to  substantiate  the  codicil  as 
well  as  he  could.  The  codicil^  therefore,  came  to  light 
under  circumstances  at  least  of  considerable  suspicion  on  the 
face  of  it 

Now  let  us  look  at  the  account  given  by  the  witnesses  on     Evidence  on 
the  CondidU;  and  first  at  the  evidence  of  Mr.  Bromwich,  ^  ^^**^- 
who  was  the  drawer  of  the  paper,  and  who  (according  to 
bis  account)  took  the  instructions  from  the  deceased,  being 
in  medical  attendance  upon  him,  and  who  had  the  custody 
of  the  paper  from  the  deceased's  death,  on  the  22nd  of 
June»  to  the  period  when  it  was  communicated  to  the  party 
principally  interested  in  it.    The  account  given  by  Mr. 
Bromwich  is  this.    He  states  that  he  was  the  medical  at- 
tendant of  the  deceased  from  1830  to  the  time  of  his  death, 
and  thaty  during  that  period,  he  was  frequency  in  attend- 
ance upon  him.    He  says : — 

On  the  15th  Jane  last,  I  visited  the  deceased  in  the  forenoon, 
as  I  had  been  in  the  habit  of  doing  daily  from  the  first  of  the  said 
month.  He  was  confined  to  his  bed  and  attended  by  two  nurses 
and  visited  by  Dr.  Maiden,  a  physician  of  Worcester,  who  had 
commenced  such  visits  on  the  12th  of  June.  As  before  men- 
tioned, I  made  my  visit  to  the  deceased  on  the  15th  of  June  in  the 
forenoon,  and  I  remained  with  him,  or  in  the  house,  the  whole  of 
that  day,  and  during  a  part  of  the  night    On  the  same  day,  between 
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the  hours  of  three  and  five  o'clock  in  the  ftftemoofn,  I  ssw  the 
deceased  sign  and  execute  a  codicil  to  his  will.  I  returned  to  my 
patient  between  six  and  seren  o'clock.  I  went  Qp-stairs  into  the 
deceased's  room,  to  see  how  he  was  g^oing  on.  I  found  him  more 
cheerful  than  he  had  been  for  a  day  or  two  preceding.  He  wm 
alone  and  in  bed ;  he  immediately  entered  into  conversation  with 
me  on  the  subject  of  his  will.  What  he  said  was  to  the  effect  that 
he  had  forgotten  his  niece,  Martha  Turbill,  to  whom  he  said  some 
money  would  be  serviceable.  He  also  said  that  he  was  afraid  lie 
had  not  left  enough  to  his  blind  niece :  he  said,  **  Poor  thing,  sbe 
ii  blind ;  I  should  like  to  leave  her  something  more."  He  alio 
said  that  he  wished  to  leave  an  additional  legacy  to  John  Caswell; 
that  he  wished  to  remember  his  faithful  services. 

Now^  on  the  4th  June,  he  had  given  his  blind  niece  £400, 
which  legacy  was  confinned  by  the  codicil,  and  not  only  so, 
but  by  the  disposal  of  the  residue  of  the  will,  she  would  be 
entitled  to  receive  a  proportion  of  a  fourth  share  on  the 
death  of  her  mother,  and  also  to  a  proportion  of  two  other 
fourth  parts,  that  is,  on  the  death  of  Mrs.  Wyer  and  Hin* 
nah  Holland  :  so  that  there  was  not  such  a  deficiency  of  pnv 
vision  for  the  blind  niece.  I  may  here  observe  that,  as  fir 
as  increasing  the  legacies  to  the  blind  niece  and  to  John  €•»> 
well^  I  do  not  know  that  there  is  any  thing  inconaisteiit 
or  improbable  in  the  disposition;  but  it  does  seem  veiy 
strange  that  a  legacy  of  £2,000  should  be  given  to  Mrs. 
Lipscombe,  instead  of  £400,  she  living  separate  from  Mr. 
Lipscombe  at  the  time.    But  he  goes  on : — 

I  told  him  that  Mr.  Finch  was  gone.  The  deceased  then  beg^ 
mo  to  see  that  his  intentions  were  carried  into  effect,  to  which  I 
answered  that  I  had  no  power  to  do  so.  He  said  I  certainly  had 
that  power,  as  1  was  an  executor.  I  told  him  I  was  not  one  of  die 
executors ;  that  Mr.  Finch  and  Mr.  Lipscombe  were  his  ezecatofs. 
Upon  this,  he  became  much  excited  and  angry,  and  aaid,  "  I  told 
Mr.  Finch  to  put  you  in  as  one  of  my  executors,  and  he  ought  to 
have  done  so."  The  deceased  desired  me  to  send  for  another 
lawyer,  for  the  purpose  of  altering  his  codicil,  and  of  displacio^ 
Mr.  Finch,  as  one  of  his  executors.  I  reminded  him  that  it  wis 
growing  late  (it  being  past  eight  oVlock),  and  that  Bromyard 
(distant  seven  or  eight  miles)  was  the  nearest  place  to  which  one 
could  send ;  but  that,  as  I  had,  in  cases  of  emeiigeocy,  made  wills,  I 
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woald,  if  he  pleaded,  make  any  alteration  he  might  wish  in  respect      Jukz  4. 
of  his  codicil.    The  deceased  said,  "  Then  get  about  it,  Mr.  Brom-       ,  ^"^ 
wich."   Upon  this,  I  asked  him  what  he  intended  to  do  for  Martha      ^^^^^  ^' 
Turbill ;  he  said, ''  ;C150."     1  asked  what  he  intended  for  his  blind 
niece ;  he  answered,  **  Poor  thing,  her  can  do  nothing ;  I  should 
like  to  leave  her  well  off;  I'll  give  her  ;C1,600,  in  addition  to  the 
£400  I  have  left  her,  and  then  her'U  have  enough  to  live  on  com- 
fortably ;  and  yon  may  put  John  Caswell  down  for  j£lOO  more, 
and  be  sure  to  displace  Mr.  Finch  from  being  my  executor,  and 
put  yourself  in  his  place."    I  objected,  saying  it  would  appear  to 
Mr.  Finch  that  I  had  been  improperly  interfering ;  upon  this,  the 
deceased  said,  **  Then  I'll  have  but  one  executor,  and  David  Lips- 
combe  shall  be  the  one." 

He  then  states  that  he  noted  down  the  sums  of  the  lega-  Preparation, 
cies  whidi  the  deceased  had  mentioned,  and  began  to  write 
a  codicil  from  the  instructions  so  given  by  the  deceased ;  but 
before  he  had  quite  finished,  he  had  occasion  to  go  into  the 
garden^  and  while  there,  saw  a  person  unknown  to  him  ap- 
proach the  house  on  horseback,  who  inquired  for  Mr.  Lips- 
combe,  who  was  not  in  the  bouse ;  that  this  person  told  him 
his  name  was  Bradstock,  and  that  he  had  called  on  Mr. 
Lipscombe  for  payment  of  a  wine  bill ;  that  the  witness, 
after  telling  Mr.  Bradstock  that  his  name  was  famiUar  to 
him,  said  be  was  making  a  codicil  for  Mr.  Holland^  and  if 
he  had  no  objection  and  the  deceased  had  none,  he  might 
become  a  witness ;  to  which  he  assented. 

Now  let  us  see  what  this  codicil  is  which  was  so  written  Character  of 
out  by  Mr.  Bromwich,  without  difficulty,  at  the  moment  ^®  ^*^'^'*- 
It  b^ns:  "This  is  the  second  codicil  to  the  last  will  and 
testament  of  me,  John  Holland,  of  Cliflon  on  Teme,  in  the 
county  of  Worcester,  which  will  bears  date  on  or  about  the 
4th  day  of  June^  1843."  Nothing  can  be  more  regular  and 
professional  than  this  codicil,  supposing  it  to  have  been 
drawn  up  by  an  attorney,  instead  of  by  an  apothecary,  who 
had  made  wills  in  cases  of  emergency.  There  was  no  occa- 
sion for  Mr.  Bromwich  to  have  made  any  apology  for  draw- 
ing up  a  paper  so  formally  drawn^  and  the  attestation-clause 
of  which  is  so  carefully  worded  to  meet  the  requisites  of  the 
Act  of  Parliament  for  the  due  execution  of  wills ;  and  if  it 
was  really  the  meaning  and  intention  of  the  deceased  to  ex- 
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dude  Mr.  Findi,  nothing  could  have  been  uHJfre  csrefuUy 
done  for  that  purpose  by  an  Me  lawyer^  in  order  to  carry 
that  intention  into  effect. 

Now,  this  paper  being  thus  prepared,  let  as  see  the  man- 
ner of  its  execution^  and  the  reasons  given  to  support  or 
corroborate  the  testimony  of  Mr.  Bromwich. 

Mr.  Bromwich  goes  on  to  state  what  then  occurred.    He 
says  he  went  up-stairs  to  the  deceased,  and  told  him  there 
must  be  another  witness  to  the  will ;  that  the  deceased  said, 
**  I  don't  want  any  one  to  know  about  this  till  I'm  dead ;  be 
sure  to  tell  them  to  say  nothing  about  it.**     Mr.  Bmrnwidi 
says  he  then  told  the  deceased  that  Mr.  Bradstock  was  be- 
low, who  would,  if  he  pleased,  be  a  witness  ;  that  the  de» 
ceased  said  *'  Aye ;  I  have  heard  David  Lipscombe  qpesk  nf 
him."    It  appears  that  Mr.  Bradstock  had  been  a  witness  ta 
a  will  in  December,  1840,  by  which  Mr.  LipscMxnbe  hid 
taken  j£  10,400  out  of  the  deceased's  property  :  whereas  the 
deceased  is  here  stated  to  have  known  no  more  aboat  has 
than  having  heard  David  Lipscombe  speak  of  him.    Mr. 
Bromwich  goes  on  to  state,  that  he  brought  Mr.  Bradstock 
into  the  deceased's  bedroom,  and  whilst  finishing  the  oodi* 
cil>  he  heard  the  deceased  say  to  Mr.  Bradstock,  thai  be 
hoped  he  would  never,  while  he  (deceased)  lived,  ^fntiff 
what  he  was  about  to  do,  and  Mr.  Bradstock  promised  to 
keep  it  a  secret.     He  then  deposes  to  reading  over  the  cos- 
tents  of  the  codicil  distinctly  to  the  deceased,  who  said  ''It 
will  do  very  well  indeed,*'  and  signed  it  in  their  present 
Mr.  Bradstock  then  left  the  house,  and  Mr.  Bromwich  in- 
closed and  sealed  the  codicil  in  an  envelope,  by  directioa  d 
the  deceased,  who  desired  him  to  keep  it,  and  not  to  men- 
tion it  until  the  day  after  the  funeral,  as  he  wished  his  fbna- 
ral  to  take  place  in  peace. 

Mr.  Bradstock  has  also  been  examined,  and,  as  ihr  ss  bii 
evidence  goes,  it  confirms  the  testimony  of  Mr.  Bromwidi 
as  to  what  took  place  after  the  codicil  was  prepared  and  aft 
the  time  of  the  execution,  and  as  to  the  desire  of  the  d^ 
ceased  that  the  paper  should  be  kept  secret  till  the  day  sAff 
the  funeraL 

If  the  case  had  stopped  here,  there  would  be  iioChtiw.ta 
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be  presumed  in  favour  of  the  act ;  but  there  are  circuiu-  June  4. 
stances  connected  with  the  possession  of  the  paper,  and  its  r  •>~~> 
non-production  till  two  months  afler  the  death  of  the  de-  j^tS^ 
ceaaed,  and  I  must  look  to  the  conduct  of  the  parties,  in 
order  to  judge  how  far  the  Court  can  rely  upon  the  testimony 
of  either  of  the  witnesses  as  to  what  took  place  in  their  pre- 
sence. It  has  been  argued  that,  upon  the  testimony  of  Mr.  Conduct  of 
Bromwich,  and  considering  his  conduct  in  the  course  of  the  ^foi^^i^^h* 
tranaactiott,  the  Court  could  not  place  any  great  reliance 
Hpon  him,  as  he  acknowledges  that  he  kept  possession  of 
the  paper  for  tlie  purpose  of  making  it  the  groundwork  of  a 
bargain  between  Mr.  Lipscombe  and  himself.  He  states 
that,  the  day  after  the  funeral,  he  went  to  the  deceased's 
bouse,  with  the  intention  of  delivering  the  codicil  to  Mr. 
lipsoombe,  but,  not  finding  him  there,  he  retained  it,  and 
sought  him  at  Worcester,  but  could  not  find  him  till  some 
day  in  July,  when  he  met  him  in  Worcester,  and  Lipscombe 
told  him  he  had  been  informed  by  Bradstock  that  the  de- 
ceased had  made  an  alteration  in  his  will,  whereupon  he 
(witness)  informed  Lipscombe  that  he  had  such  a  codicil, 
but  not  the  purport  of  it,  and  that  he  had  been  several  times 
in  search  of  him,  adding,  '<  that  I  supposed  the  codicil  was 
of  no  use  now,  as  I  had  heard  the  deceased's  will  had  been 
proved."  He  states  that  **  Lipscombe  then  asked  me  for 
the  codicil,  which  I  refused  to  give  up  until  a  mortgage- 
deed,  which  the  deceased  had  promised  should  be  given  up 
to  me,  should  be  handed  over."  He  says  he  heard  no  more 
of  the  matter  till  the  6th  or  7th  August,  when  he  received 
a  letter  from  the  solicitor  of  Mr.  Lipscombe,  offering  to  give 
1^  the  deed,  and  on  the  14th  or  15th  August,  he  delivered 
op  the  codicil  to  Mr.  Lipscombe,  in  the  presence  of  his  soli- 
citor, receiving  in  exchange  the  mortgage-deed. 

Now  let  us  see  what  was  doing  in  the  mean  time.  It  ap- 
pears, on  the  evidence  of  this  gentleman,  upon  interroga- 
tory, that  the  day  of  or  the  day  after  the  death  of  the  de* 
ceased,  Mr.  Lipscombe  declared  that  Mr.  Finch  should  have 
as  little  to  do  with  the  management  of  the  deceased's  pro- 
perty as  he  could  help.  That  is  the  declaration  made  by 
Mr.  Lipscombe,  one  of  t^  deceased's  executors,    as  he 
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June  4.      considered  himself  at  the  time,  to  Mr.  Bromwich,  oo  the 

, .        .        day  of  or  day  afler  the  deceased's  death  :  and  this  witness 

Fhtdi,        admits  that  Mr.  Upscombe  raised  money  on  the  aecarities  he 

possessed  of  the  deceased^  having  borrowed  this  money  to 

raise  a  fund  to  pay  the  expense  of  proving  the  will. 

Now,  upon  the  day  of  the  funeral,  certain  tranaactioDs 
took  place  at  the  deceased's  house,  and  in  answer  to  an  inter- 
rogatory, Mr.  Bromwich  speaks  to  a  conversation  whidi 
occurred,  he  being  at  that  time  aware  of  the  existence  of 
this  codicil,  and  could  not  be  ignorant  of  the  contents.  He 
says  that,  on  the  day  of  the  funeral,  the  will  and  the  first 
codicil  were  read  over,  whereupon  Martha  Turbill  exhibited 
much  distress  at  the  omission  of  her  name,  and  oomplaioed 
of  her  unde  having  forgotten  her,  and  he  admits  that  be 
(witness)  might  have  said  that  the  deceased  had  fbi^otten 
her,  and  he  suggested  that  Mr.  Finch  ought  to  use  his  in- 
fluence with  those  who  were  benefited  under  the  will»  to  in- 
duce them  to  make  up  a  purse,  or  to  do  something  for  her 
benefit :  <<  If  I  did  so,"  he  says,  **  it  was  because,  knowing 
what  was  done  for  Martha  Turbill  by  the  second  codicil,  I 
still  thought  that  the  provision  made  thereby  for  her  was  in- 
sufficient, considering  her  near  relationship  to  the  deceased.* 
So  that  this  gentleman  is  so  scrupulous,  that  he  not  only 
would  not  communicate  the  fact  of  there  being  another  codi- 
cil, in  which  Martha  Turbill  was  a  legatee,  but  so  far  fraa 
it,  he  suggests  that,  as  the  deceased  had  forgotten  her,  a 
subscription  should  be  entered  into  to  do  something  ibr  her; 
not  that  he  had  forgotten  that  she  had  £150  given  to  her  by 
the  codicil  in  his  possession,  but  that  he  did  not  consider 
this  an  adequate  provision.  So  that  there  was  no  disdosuiv 
upon  this  occasion ;  but  this  was  not  the  day  after  the  fime- 
ral ;  it  was  the  day  of  the  funeral,  ai)d  the  codicil  was  is 
the  possession  of  Mr.  Bromwich  at  this  time.  He  goes  on,  in 
answer  to  the  interrogatory,  to  state,  that  he  agreed,  at  the 
time  of  the  funeral,  to  meet  Mr.  Lipscombe  and  itr.  I^ndi, 
the  two  executors,  at  the  deceased's  house,  on  the  Ist  Jalji 
for  the  purpose  of  taking  an  account  of  the  goods  and  eflecU 
of  the  deceased,  a  very  proper  step  to  enable  the  parties  to 
ascertain  the  amount  of  the  property  for  which  probate  was 
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to  be  taken.  But,  instead  of  Mr.  Lipscombe's  keeping  his  Jonx  4. 
agreement  with  Mr.  Bromwich,  to  meet  the  other  executor  i^jp^comUy. 
on  the  1st  July,  what  does  he  do  ?  On  the  29th  June,  he  Fmeh. 
is  in  London,  for  on  that  day  he  was  sworn  as  executor  of 
the  will  and  the  first  codicil,  and  he  did  not  return  till  after 
the  1st  July ;  and  this  is  the  conduct  pursued  by  this  per- 
son, who  had  declared  that  the  other  executor  should  liave 
as  little  to  do  with  the  deceased's  affairs  as  he  could  help, 
and  who  thus  took  upon  himself  the  sole  executorship,  with- 
out any  communication  made  to  his  co-executor,  Mr.  Finch, 
who  does  not  obtain  probate  till  the  22nd  July,  Mr.  Lips- 
combe  continuing  to  act  as  sole  executor  and  sole  trustee. 
What  was  the  reason  alleged  for  not  keeping  his  appoint- 
ment ?  Why,  it  was  under  the  pretence  that  he  was  going 
to  fish  at  Ludlow.  Therefore,  without  any  communication 
with  his  co-executor,  whom  he  knew  at  the  time  and  treated 
as  his  co-executor,  as  he  was  ignorant  (I  believe  so)  of  the 
existence  of  this  paper,  he  comes  to  London,  under  the 
pretence  that  he  was  going  to  fish  at  Ludlow,  and  obtained 
probate  of  the  will  and  codicil,  which  gave  him  the  manage- 
ment of  the  deceased's  affairs,  as  if  he  had  been  sole  execu- 
tor and  trustee. 

Now  the  date  of  the  probate  is  the  28th  June,  and 
although  Mr.  Bromwich's  tongue  was  untied,  according  to 
the  arrangement  with  the  deceased,  and  although  Mr.  Lips- 
combe  told  him  that  he  had  been  to  London  '*  to  prove  the 
will  and  codicil,  and  gave  him  to  understand  that  he  had 
done  so  unknown  to  Mr.  Finch,"  yet  it  does  not  appear 
that  this  gentleman  gave  him  any  information  as  to  the  ex- 
istence of  the  codicil,  and  it  was  not  till  a  later  period  that 
the  negotiation  for  the  delivering  up  of  the  mortgage-deed 
for  the  codicil  was  carried  into  effect. 

The  account  given  by  this  witness  evidently  shews  that 
be  did  keq^  back  this  codicil  for  an  improper  purpose.  He 
states  that  the  deceased  did,  on  the  2nd  June,  two  days  be- 
fore the  execution  of  the  will,  agree  to  give  up  the  mortgage 
he  had  held  on  his  property,  for  £240,  and  two  years'  in- 
terest thereon,  as  a  compensation  for  his  attendance  upon 
the  deceased  in  his  medical  capacity,  up  to  that  time,  and 
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Jvvx  4.  therefore  he  had  no  claim  upon  the  deceased's  estate  for  me- 
Lip9combe  y  ^^^  attendance.  But  it  appears  that  he  applied  to  Mr. 
Finch,  Finch  to  pay  the  amount  of  his  debt  for  medical  attendance, 
and  that  he  received  £20  on  account  and  in  part  paynwDt 
of  his  claim ;  that  is,  he  treated  Mr.  Finch  as  the  executor 
of  the  deceased's  wilL  And  why  ? — Because,  he  says^  he 
thought  that,  as  the  will  had  been  proved,  this  codicil  was 
of  no  use.  Now,  that  a  gentleman,  who  is  in  the  habit 
of  drawing  up  wills  and  codicils  upon  emergencies,  and 
who  has  in  this  case  drawn  up  a  codicil  so  carefully  worded 
and  so  attested,  and  in  which  the  attestation-clause  is  so 
expressed  as  to  avoid  all  difficulties,  should  be  so  ignorant 
of  the  law  in  other  respects  as  to  believe  that,  because  a 
will  and  a  codicil  had  been  proved  as  the  will  of  the  de> 
ceased,  another  paper,  subsequently  executed  by  the  de- 
ceased, is  of  no  use  whatever,  is  not  a  little  extraordinarj. 
Upon  what  has  come  from  Mr.  Bromwich  as  to  the  manner 
in  which  this  codicil  was  brought  to  light,  it  is  quite  impos- 
sible for  the  Court  to  take  any  thing  on  his  representatiaii; 
he  has  stated  himself  out  of  Court.  We  have  it  clearly  be- 
fore the  Court  that  Mr.  Lipscombe  was  exceedin^^ly  anxious 
to  exclude  Mr.  Finch  from  meddling  with  the  deceased's  af« 
fairs ;  now  let  us  see  whether  any  advantage  could  accne 
to  Mr.  Lipscombe  from  being  the  sole  executor  and  trustee 
of  the  deceased's  will. 

In  answer  to  an  interrogatory,  Mr.  Bromwidi  states  tint 
Mr.  Lipscombe  informed  him  that  an  offer  had  been  made 
by  Mr.  Jones,  the  solicitor  of  Mr.  Finch,  of  £2,000,  if  Mr. 
Finch  could  have  the  sole  managemoit  of  the  deceased's 
estate.  It  seems,  therefore,  to  be  the  opinion  of  this  per> 
son,  that  £2,000  would  be  the  value,  and  no  more  than  tiie 
value,  of  the  sole  management  of  the  deceased's  estate.  So 
that  Mr.  Lipscombe  had  some  benefit  and  advantage  to  de- 
rive from  the  sole  executorship ;  and  it  does  most  fortunatdj' 
happen,  by  a  fortuitous  circumstance,  that  the  very  object 
which  would  have  been  so  agreeable  to  him,  and  so  dedrs- 
ble  to  him,  at  that  time,  had  been  accomplished  by  the  exe- 
cution of  the  second  codicil.  He  was  ignorant  of  all  the 
circumstances  connected  with  that  codicil>«— of  the  dene  of 
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the  deceased  to  appoint  Mr.  Bromwich  one  of  his  executors,  Juirx  4. 
except  so  far  as  he  could  derive  that  information  from  a  r^^IZjL  - 
paper  in  his  possession^  written  by  Mr.  Wall,  shewing  the  JFlbcA. 
intention  of  the  deceased  at  one  time  to  be  in  favour  of  Mr. 
Bromwich  being  one  of  his  executors.  But  the  last  thing 
he  would  have  expected  was  that  Mr,  Finch  should  be  re- 
moved,  though  it  was  the  most  advantageous  thing  that 
could  happen  that  Mr.  Finch  should  be  excluded ;  that  his 
appointment  should  be  revoked,  and  that  he  should  have  no- 
thing to  do  with  the  deceased's  affairs.  There  never  could 
be  so  fortunate  an  occurrence  in  the  world  to  enable  Mr. 
Lipscombe  to  do  what  he  wished — ^that  is,  to  have  the  sole 
management  of  the  deceased's  affairs.  The  story  itself  is  so 
improbable,  and  the  conduct  of  the  party  so  inconsistent, 
that  Mr.  Bromwich  should  have  had  a  paper  in  his  possession 
which  would  have  put  an  end  to  the  disappointment  of  Martha 
Turbill  at  her  being  forgotten  by  her  uncle ;  there  is  so 
much  improbability  in  the  conduct  of  the  party,  that  the 
Court  roust  look  to  the  testimony  of  some  other  witness,  as 
it  cannot  safely  rely  upon  the  evidence  of  a  person  who  has 
conducted  himself  as  Mr.  Bromwich  has  done.  He  appears 
to  be  in  embarrassed  circumstances,  and  obliged  to  borrow 
money,  and  he  acknowledges  that  he  suggested  that  Mr. 
lipscombe  might,  out  of  his  legacy,  lend  him  £800  to  en- 
able him  to  pay  off*  a  mortgage,  which  a  lady  had  upon  his 
estate.  As  to  Mr.  Bromwich's  evidence,  the  Court  pays  no 
attention  to  it ;  it  looks  at  his  conduct,  and  his  conduct  is 
utterly  inconsistent  with  the  support  of  this  paper. 

The  only  other  witness  is  Mr.  William  Bradstock ;  and  Conduct  of 
who  is  Mr.  William  Bradstock  ?  He  is  a  most  intimate  Br«^8tock. 
friend  of  Mr.  Lipscombe,  and  describes  himself  as  a  wine 
and  spirit  agent ;  and  it  does  so  fortunately  happen  that, 
when  this  codicil  was  in  course  of  preparation,  Mr.  Brom- 
wich had  occasion  to  go  into  the  garden  between  nine  and 
ten  o'clock  at  night ;  and  it  does  so  happen  that,  at  that 
time,  Mr.  Bradstock,  the  intimate  friend  of  Mr.  David  Lips- 
combe, had  come  to  the  house  to  call  upon  Mr.  Lipscombe, 
to  obtain  the  payment  of  a  bill  for  wine  supplied  by  a  wine 
merchant  at  Gloucester,  and  which  wine  had  been  supplied 
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June  i.  to  a  third  party  on  Mr.  Lipscombe's  guarantee^  and  for  which 
, .  :  Mr.  Bradstock  was  himself  in  some  deirree  responsible.  This 
jPuich.  very  intimate  friend  of  Mr.  David  Lipscombe  ia  the  person 
upon  whose  credit  the  Court  must  rely  for  the  pardcolar  cir- 
cumstances of  the  case.  Now,  let  us  consider  the  parti- 
cular circumstances.  Mr.  Bradstock  was  present  upon  this 
occasion  by  accident,  and,  what  is  more  extraordinary,  Mr. 
Bradstock,  by  mere  accident,  happened  to  be  at  hand  on 
another  occasion  when  a  will  was  executed,  which  gave  his 
friend,  Mr.  Lipscombe,  a  large  amount  of  the  deceased's 
property.  In  December,  1840,  a  will  was  prepared  for  the 
deceased  by  a  Mr.  Wilson,  to  which  Mr.  Bradstock  was  an 
attesting  witness,  and  in  which  will  Mr.  David  Lipscombe 
was  a  legatee  to  the  amount  of  £10,400,  the  property  of  the 
deceased  at  his  death  being  £12,500.  But  Mr.  Bradstod 
has  given  no  account  of  where  he  slept  or  dined  on  the  15tfa 
June,  1843,  so  as  to  enable  the  other  party  to  trace  him,  and 
prove  an  alibi,  in  his  answers  to  the  interrogatory,  in  which 
he  is  asked  where  he  was  on  that  day,  and  how  he  employed 
himself  on  that  day.  This  person,  a  most  intimate  friend 
of  Mr.  Lipscombe,  had  no  opportunity  for  two  months,  be- 
tween the  date  of  the  deceased*s  death  and  the  month  of 
August,  of  communicating  with  Mr.  Lipscombe,  or  of  writing 
to  him  (the  most  natural  thing  for  him  to  do),  to  inform  him 
that  there  was  such  a  codicil  in  existence.  I  say^  the  Court 
cannot  rely  upon  the  evidence  of  such  a  person  as  this,  to 
support  a  case  which  might  have  been  proved  by  the  evi- 
dence of  Mr.  Bromwich,  but  upon  whose  testimony  likewitt 
the  Court  cannot  rely. 

The  only  question  which  this  Court  has  to  try  is^  whether 
this  codicil  was  duly  executed  by  the  deceased  on  the  15di 
June,  1843,  or  not;  and  if  it  decides  that  it  was  not,  it  does 
not  therefore  follow  that  the  Court  must  hold  Mr.  Bromwich 
and  Mr.  Bradstock  to  be  both  perjured.  The  Court  says  no 
such  thing.  The  Court  does  not  say  that  this  paper  is  a 
forgery ;  or  that  it  was  not  executed  on  that  day  ;  or  tbtt 
the  signature  is  not  in  the  handwriting  of  the  deceased.  All 
I  say  is,  that  it  is  not  proved  that  it  was  executed  by  the 
deceased  on  that  day.     I  do  not  say  that  Mr.  Bromwich  and 
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Mr.  Bradstock  are  perjured  because  their  account  of  the      June  4. 
circumstances  attending  the  transaction  is  so  peculiar  and    , .         T 
inconsisteiit  with  their  conduct ;  but  I  am  not  satisned,  upon        Finch, 
their  testimony,  that  this  codicil  is  entitled  to  probate^  and 
I  therefore  pronounce  against  the  validity  of  the  codicil,— 
against  the  sufficiency  of  the  proof  offered  in  support  of  it ; 
and  if  a  party  will  propound  such  a  paper  as  this,  knowing 
all  the  circumstances  which  have  come  out  in  the  evidence 
in  this  case,  the  Court  is  bound  to  saddle  the  party  who 
propounds  such  a  paper  with  the  costs  incurred  in  pro- 
pounding it  and  in  opposing  its  validity ;  and  I  therefore 
pronounce  against  the  validity  of  this  codicil ;  I  condemn      paper  pro« 
Mr.  Lipscombe  in  the  costs  occasioned  by  the  propounding  nounced 
and  opposing  the  codicil,  and  I  confirm  the  probate  granted  costs. 
to  Mr.  Finch  of  the  will  and  the  first  codicil. 

Proctors :— 7b//Ier,  for  Lipscombe ;  Engleheart,  for  Finch. 


W^  <etourt  of  aumitalto. 

June  10. 

This  *«  Mathbsis." — Motion, — This  was  an  application  Where  an  at- 
(supported  by  affidavits)  to  liberate  a  person,  lying  in  the  ^^^^^  Tssued 
Queen's  Bench  prison,  in  custody  under  an  attachment  against  a  part- 
granted  by  this  Court,  under  the  following  circumstances : —  gj^t",^g  \l  J^l 
The  vessel^  l3ring  at  Swansea,  within  the  jurisdiction  of  the  movingtheship 
Court  of  Admiralty,  was  arrested  in  a  cause  of  giving  bail  ^j™  *^®  *^"^^ 
before  the  vessel  went  on  a  voyage,  at  the  suit  of  Mr.  Alex-  Court,    which 

ander  Morice,  ship-owner  of  Aberdeen,  owner  of  36  sixty-  attachment 

'         '^  '  ^    was  executed  in 

fourth  parts.     Bail  was  tendered  and  pronounced  insuffi-  Scotland, being 

dent.     Whilst  under  the  process  of  the  Court,  Mr.  James  ^*^^^*^ Jj^  *^® 

,  .  ,  LordOrdinary, 

Gordon,  ship-owner  of  Aberdeen  (the  party  m  custody),  as  who,  after  the 
alleged,  in  collusion  with  other  persons,  dispossessed  the  removal  of  the 
officer  of  the  Court  in  charge,  and  took  the  vessel  away,  land,  decreed  a 

An  attachment  was  applied  for,  and  the  Court  issued  its  suspension  and 

.^..,        t.i  i.oii/vi>       interdict,onlhe 

writ  forthwith,  which  was  executedm  Scotland,  after  being  ground  that  the 
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Juki  10. 

Mathuia. 

endorsement 
had  been  made 
per  incuriam: 
^Held,  that 
the  party  had 
been  wrong- 
fully arrested, 
and  was  enti- 
tled to  be  re- 
leased. 


Abgumint. 


endorsed  by  the  Lord  Ordinary,  the  process  of  the  High 
Court  of  Admiralty  not  running  as  matter  of  right  in  Scot- 
land, where^  on  the  abolition  of  the  Scottish  Court  of  Ad- 
miralty, its  jurisdiction  was  transferred  to  the  Court  of 
Session.  Gordon  was  immediately  put  on  board  a  steamer 
and  brought  to  London,  where  the  marshal  of  the  Coart 
(who  had  received  another  writ)  committed  him  to  the 
Queen's  Bench  prison.  Subsequent  to  the  removal  of  Gcr- 
don  from  Scotland,  an  application  on  his  part  was  made  to 
the  Lord  Ordinary,  who,  upon  consideration,  declared  that 
the  endorsement  of  the  suit  of  attachment,  obtained  periado 
peteniis,  had  been  granted  by  him  per  incuriam^  and  decreed 
a  suspension  and  interdict,  which  would  have  liberated  the 
party.  Since  then,  the  question  had  been  brought  before 
all  the  judges  in  the  Inner  Court. 

Addamt,  D.,  in  support  of  the  application^ — The  attach- 
ment in  this  case  was  decreed  and  issued  without  any  Moni- 
tion to  shew  cause.  The  party  has  been  wrongfully  arrested 
in  the  first  instance ;  the  concurrence  of  the  Lord  Ordinny 
was  improperly  obtained,  and  the  suspension  and  interdict 
would  have  liberated  the  party  if  he  had  not  been  harried 
on  board  ship  in  the  middle  of  the  night.  If  a  party  hai 
been  wrongfully  arrested^  the  Court  will  direct  his  discharge. 
Archbold,  Pract.*  This  Court,  therefore,  will  not  detain  a 
person  in  custody  when  he  was  placed  there  by  such  meant. 

Phillimore,  Adm.  A.,  for  Mr.  Morice. — The  Court  camioK 
attend  to  this  application :  the  party  has  no  ri^ht  to  be 
heard.  He  was  guilty  of  a  gross  contempt ;  the  attach- 
ment issued  in  the  ordinary  course  of  law,  and,  subsequent 
to  his  arrival  in  this  country,  another  writ  was  issued,  and 
he  is  in  custody  on  that  writ* 


JUDOMKNT. 


Dr.  Lushington. — I  wish  that  the  nature  of  this 
had  allowed  me  an  opportunity  of  considering  the  argu- 
ments which  have  been  addressed  to  the  Court ;  but  when 
I  recollect  that  this  is  a  question  of  the  liberty  of  the 
subject,  I  consider  it  to  be  my  duty  to  proceed  to  declare 
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my  opinion  withont  delay.  Whatever  error  I  may  commit  jxjvt  10. 
— whether  by  retaining  the  party  in  custody^  or  by  liberating  »7T*  . 
him — I  think  there  would  be  means  of  correcting  that  error 
infinitely  more  advantageous  than  taking  time  for  consi- 
deration. Since  the  period  when  I  was  apprized  that  this 
questicm  would  be  brought  before  me,  I  have  endeavoured 
to  ascertain  on  what  principles  I  should  determine  it^  because 
I  dislike  adjudicating  upon  particular  facts  without  having 
some  great  general  principle  whereby  my  opinion  shall  be 
governed. 

I  roust  first  look  at  the  circumstances  which  gave  rise  to  Circumstances 
the  arrest  of  this  vessel.  It  appears  that  this  was  a  vessel  fj[  ^^  *"**'  ^^ 
lying  in  the  port  of  Swansea^  within  the  clear  jurisdiction  of 
the  High  Court  of  Admiralty*  and  was  in  the  custody  and 
lawful  possession  of  the  Court  in  a  cause  of  giving  bail  be- 
fore the  vessel  went  on  a  voyage.  There  was  no  question  as 
to  the  jurisdiction  of  the  Court,  as  to  the  issuing  of  the 
warranty  or  as  to  detaining  the  vessel  in  custody.  While  so 
in  custody  (according  to  the  affidavits)^  Mr.  James  Gordon, 
now  lying  in  the  Queen's  prison,  colluding  with  other  per- 
sons, took  the  vessel  out  of  the  custody  of  the  Court,  and 
removed  her.^  Now,  this  is  manifestly  a  great  and  grievous 
offence,  because  it  tends  to  the  utter  defeasance  of  justice. 
What  might  be  the  effect  of  such  conduct  unless  it  was  fol- 
lowed up  by  an  immediate  attachment  ?  This  might  have 
been  a  cause  of  bottomry,  where  the  vessel  was  worth 
£10,000,  and  the  suit  might  have  been  brought  on  a  bot- 
tomry bond  for  £8,000,  £9,000,  or  £10,000 ;  and  if  conduct 
like  this  could  be  passed  by  with  impunity,  the  consequence 
would  be,  that  the  jurisdiction  of  the  Court  might  be  set  at 
nought.  The  same  might  be  said  if  it  were  a  cause  of  pos- 
session, or  of  salvage.  I  have,  therefore,  no  hesitation  in 
saying  that  the  conduct  of  this  individual  (presuming  there 
was  no  defence)  was  such  that,  upon  the  face  of  the  affida- 
vits, the  Court  was  bound  to  issue  an  attachment.  It  was 
not  merely  a  contempt  of  Court,  but  an  indictable  offence, 
and  might  be  punished  as  such.  The  Court,  therefore,  had 
no  hesitation  in  granting  the  attachment,  in  the  exercise  of 
its  ordinary  jurisdiction,  and  it  is  not  necessary,  and,  indeed, 
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Junk  10.  would  be  inexpedient,  to  attempt  to  define  what  are  the 
Maihesia.  bounds  of  the  jurisdiction  of  this  Court  in  questions  of  that 
kind.  I  must  recollect  that  I  am  sitting  not  as  the  judge  of 
the  Prize  Court,  but  as  the  judge  of  the  Instance  Court 
It  is  true  that^  even  as  the  judge  of  the  Instance  Coart,  at- 
tachments have  been  sent  to  be  executed  in  various  quarters 
of  the  globe ;  but  I  apprehend  the  true  principle  of  the 
Admiralty  jurisdiction  is  this,— that  when  an  attadunent 
issues,  it  must  be  served  lawfully  wherever  it  is  served,  and 
that  there  is  no  limitation  whatever  as  to  the  place  in  whidi 
it  may  be  served,  provided  it  be  served  accordin|^  to  the  lav 
of  the  country  where  it  is  attempted  to  be  put  in  forces 
and  I  should  have  no  hesitation  whatever,  where  a  warrant 
issued  from  the  Admiralty  Court  was  served  in  France,  with 
the  concurrence  of  the  authorities,  and  the  person  was 
brought  within  my  jurisdiction,  in  signing  a  commitment 
This  Court  does  not  claim,  and  cannot  claim,  any  Admi- 
ralty jurisdiction  within  the  kingdom  of  Scotland.  The 
jurisdiction  of  the  Court  of  Admiralty  in  Scotland,  in  pur- 
suance of  a  recent  Statute,*  has  been  transferred  to  the 
Court  of  Session,  but  in  no  respect  has  it  been  transferred 
to  the  High  Court  of  Admiralty  of  England.  It  is»  I  think, 
abundantly  clear  that  the  attachment  could  not  have  bees 
served  in  Scotland,  save  with  the  assent  and  concurrence, 
and  through  the  power  and  authority,  of  those  who  ezerdae 
legal  authority  in  Scotland  ;  and  the  principle  by  which  I 
intend  to  govern  my  judgment  is  this :  without  reference  to 
the  nature  of  the  offence — which  I  have  already  described 
as  a  grievous  one — without  reference  to  the  jurisdiction  of 
this  Court  elsewhere,  but  looking  to  Scotland  alone,  I  wi^ 
to  ascertain,  in  the  first  instance,  what  concurrence  has  been 
given,  what  concurrence  has  been  withdrawn,  if  an  appeal 
is  pending,  and  how  far  the  facts  ought  to  influence  my 
judgment. 
Proceedings  Now,  I  am  bound  to  take  the  proceedings  of  the  Court  of 
in  Scotland.  Scotland  as  they  are  stated  in  these,  the  authentic  papers. 
The  copies  of  these  proceedings,  the  contents  of  these  copies^ 

♦  1  Will.  4,  c  69. 
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are  "what  must  govern  my  judgment  upon  the  present  occa-  Johk  10. 
aion.  There  is  nothings  perhaps,  in  any  of  the  affidavits  »/T". 
which  in  the  slightest  degree  tends  to  contradict  the  con- 
tents of  the  papers,  and  the  facts  shortly  appear  to  have 
been  these :  that  this  attachment  was  laid  before  the  Lord 
Ordinary»  and  he  gave  his  concurrence  and  consent  to  the 
execution  of  that  attachment,  thereby  adding  the  autho- 
rity of  the  Court  of  Scotland  to  the  authority  of  the  Court 
of  Admiralty,  which,  in  Scotland,  was  none  at  all.  By  vir- 
tue of  that  concurrence,  the  individual  in  question  was 
arrested  without  loss  of  time,  and  conveyed  to  this  country 
before  any  proceedings  could  be  had,  such  was  the  expedi- 
tion used.  The  Lord  Ordinary  then  has  brought  before 
him  a  note  of  suspension,  liberation,  and  interdict  for  Mr* 
James  Gordon,  in  a  suit  in  which  it  is  represented  that  Mr. 
Alexander  Morice,  ship-owner,  Aberdeen,  is  the  other  party. 
It  appears  that  the  Lord  Ordinary,  afler  having  considered 
the  statement  of  facts,  and  the  law  as  alleged  by  both  par- 
ties, came  to  this  conclusion : — *^  The  Lord  Ordinary,  hav- 
ing heard  Counsel  for  the  Suspender,  and  also  Counsel  for 
the  Respondent,  Alexander  Morice,  for  whom  appearance 
was  made,  and  having  considered  the  note  of  suspension 
and  liberation" — I  should  mention  there  was  an  intervening 
proceeding,  which  is  a  matter  to  be  afterwards  discussed — 
"  together  with  a  copy  of  the  application  by  the  Respon- 
dent, stated  to  have  been  made  to  the  Lord  Ordinary  on  the 
bills  on  the  27th  day  of  May  last,  and  on  which  a  concur- 
rence was,  as  a  matter  of  form,  subscribed  by  the  Lord  Or- 
dinary on  the  28th  of  May,  without  the  matter  having  been 
in  any  way  brought  under  the  consideration  of  the  Lord 
Ordinary,  or  his  attention  called  to  the  same ;  in  respect 
that  there  is  no  ground  in  law  set  forth  in  the  said  copy  of 
the  petition,  which  would  have  induced  the  Lord  Ordinary 
to  have  granted  the  said  concurrence,  if  he  had  been  aware 
of  the  gprounds  on  which  the  said  application  was  made,  and 
that  the  same  was  granted  periculo  petentU^  et  per  incuriatn; 
and  also  in  respect  of  the  nature  of  the  English  warrant 
sought  to  be  carried  into  execution,  and  of  the  nature  of  the 
execution   demanded  thereon,  passes  the  note  without  cau- 

VOL.  Ill-  T 


Mathem* 


138  ADMIBALTY  OOUBT.  [Tin.  T. 

Junk  10.  tion  or  consignation."  In  other  words,  he  directs  the  pri- 
soner to  be  liberated  at  once.  What  iras  the  nature  of  the 
representation  made  to  the  Lord  Ordinary  an  beiudf  of  the 
party  who  originally  had  sued  oiit  this  attachment,  I  do  not 
know.  It  seems  to  have  been  represented  to  a  certain  extent 
as  a  purely  civil  proceeding ;  whether  it  properly  was  enti- 
tled to  that  character  or  not,  perhapa,  was  not  suffidentlj 
discussed. 

What  are  the  circumstances  which  the  Court  has  now  to 
determine?  The  Lord  Ordinary  states  himself  that  he 
granted  his  concurrence,  unaware  of  the  nature  of  the  writ 
to  which  lie  was  going  to  give  force  and  efficacy,  and  that  if 
he  had  been  apprized  of  its  contents,  and  the  nature  of  the 
case,  he  did  not  consider  that  the  law  would  have  justified 
him  in  proceeding  as  he  did.  He  said  this  upon  considera- 
tion, after  having  heard  the  case  argued  on  both  sido. 
Now,  I  conceive  that,  where  a  warrant  from  the  High  Court 
of  Admiralty  issues  and  is  executed  in  a  foreign  country,  bj 
the  comity  of  law  in  that  country,  or,  as  I  may  rather  9Kf, 
by  the  favour  of  the  law,  I  am  bound  to  consider  whethir 
force  and  authority  has  been  attributed  to  it  upon  due  deli- 
beration and  consideration,  or,  as  stated  by  the  Xiord  Ordi- 
nary, periculo  petentiSf  et  per  incuriam  :  that  I  am  bound  to 
pay  respect  to  all  acts  of  authority,  and  I  should  not  be  at 
liberty  to  take  advantage  of  any  proceeding  which  the  Lord 
Ordinary  has  stated  to  have  been  done  per  incuriam.  Had 
the  case  rested  upon  this  consideration,  what  I  should  have 
said  would  have  been  this :  the  Lord  Ordinary  is  the  heU 
and  only  judge  of  the  law  of  Scotland;  and,  accordii^to 
his  judgment,  the  attachment  of  this  Court  ought  not  to 
receive  force ;  and  I  think,  upon  the  great  principles  af 
justice,  as  well  as  of  polity,  that  I  should  be  bound  to 
attend  to  that  judgment :  for  how  could  this  Court  expect 
the  aid  and  assistance  of  Courts  that  exercise  foreign  jur»- 
diction  unless  it  paid  deference  to  their  decisions,  and  nerer 
attempted  to  give  force  to  and  execute  its  own  warrants, 
where  they  themselves,  by  their  judge,  without  due  cautko, 
have  given  them  legal  effect,  which  they  afterwards  ivpa* 
diated  ? 
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But  I  am  tx^d  that  an  appea]  has  been  lodged  against  the  Jukx  la 
interlocutor  of  the  Lord  Ordinary  to  the  Inner  Courts  and  "Tr". 
that  the  whole  question  will  be  there  re-argued.  This  un- 
doubtedly adds  another  difficulty.  Ought  I^  under  these 
circumstanceSy  to  detain  an  individual  in  custody  and  de- 
prive him  i)i  his  liberty  ?  I  know  not  how  long  it  may  be 
before  this  application  to  the  Inner  House  can  be  heard;  I 
know  not  when  their  Lordships  may  have  leisure  to  deter- 
mine it ;  but  of  this  I  am  sure>  that  unless  I  was  perfectly 
satisfied  that  this  appeal  would  be  prosecuted,  and  heard 
within  a  very  short  space  of  time,  this  and  every  other 
Court  would  hesitate  before  it  deprived  a  subject  of  his 
liberty. 

But  there  is  still  one  other  matter  to  consider.  It  is  said  The  second 
that,  however  this  individual  may  have  been  brought  within  ^"^^■ 
the  jurisdiction  of  the  Court,  yet  he  has  been  attached  whilst 
he  was  within  the  control  of  the  High  Court  of  Admiralty ; 
and,  therefore,  the  second  arrest  ought  to  prevail,  and  he  is 
now  legally  in  custody.  But  I  confess  that  that  argument 
has  no  weight  with  me.  If  this  individual  has  been  brought 
from  a  country  where  he  was  safe  from  the  process  of  this 
Court — ^it  ifl  truci  with  the  concurrence  of  a  judge  of  that 
country,  but  a  concurrence  since  recalled — it  would  be  con- 
trary to  all  principles  of  justice  to  enforce  against  him  that 
attachment,  because  he  is  locally  within  the  jurisdiction  of 
this  Court;,  however  he  was  brought  within  it.  If  I  were 
to  decree  his  release  because  there  was  no  sufficient  authority 
to  back  the  warrant  in  Scotland,  and  then  order  him  to  be 
detained,  and  allow  him  to  be  arrested  in  virtue  of  the  at- 
tachment, it  would  be  an  illusory  proceeding  and  a  mockery 
of  justicei  The  inclination  of  my  mind  is,  that  I  ought  to 
order  the  immediate  release  of  this  person,  though  I  may 
deeply  regret  that  justice  is  thereby  likely  to  be  defeated, 
and  though  I  may  be  exceedingly  sorry  that  the  highest 
l^al  authority  in  Scotland  may  not  think  it  proper  to  favour 
the  administration  of  justice  in  this  country^  which  may  be 
aa  important  to  them  as  it  is  to  those  who  are  resident  in 
England.  I  am  the  more  inclined  to  follow  this  course  for 
this  reason  i  that,  if  I  err  in  liberating  this  prisoner,  what 
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Jowx  10.      is  the  consequence  ?     If  the  Inner  House  in  Scotland  should 
^"TT*.        reverse  the  interlocutory  of  the  Lord  Ordinary,  it  will  be 
competent  immediately  to  re-execute  the  attachment,  and  he 
will  be  brought  to  this  country  and  committed  with  safety 
to  all  parties.     It  is  much  better  that  that  additicmal  incon- 
venience and  expense  should  fall,  fall  wherever  it  may,  than 
that  the  individual  should  be  detained  here  till  the  appeal 
has  been  heard^  and  it  should  turn  out  that  the  interlocutory 
is  affirmed,  and  that  he  has  been  unjustly  and  illegally  de- 
tained.    I  am  still  more  inclined  so  to  do,  because,  withoat 
expressing  an  opinion  on  the  subject,  it  is  possible  that,  if 
recourse  had  been  had  to  a  writ  of  habeas  corpus^  there  might 
Prisoner  libe-  have  been  a  difficulty  interposed.     Under   these  drcun- 
^  stances,  therefore,  I  shall  direct  the  prisoner  to  be  liberated. 

Proctor : — Glennie,  for  the  party  proceeding. 


Salvage.  —  The  '*  Iodinb." — Act  on  PetUion, — This  was  a  question 
offiwnT^^imd  *®  ^  ^^®  amount  of  salvage-remuneration  to  be  awarded  to 
crews  of   her  the  commander,  officers,  and  crew  of  H.  M.'s  steana-vessel 

MBJesty's  ships  j)c^astati(m,  for  services  rendered  to  the  brig  lodme.  from 
are  entitled  to  o  » 

the  same  re-  Odessa  to  Falmouth,  with  a  cargo  of  linseed,  on  the  10th 
M?^^T* Ter!^^  November  last,  the  brig  having  got  upon  a  sboal  off  the 
vices  as  other  island  of  Tenedos.    The  value  of  the  ship,  cargo^  and  freight, 

ralvors  :    the    ^^g  £5,500.     The  owners  of  the  cargo  made  no  tender,  al- 

nsk  of  the  ship  ®  . 

and     property  l^gii^g  that  the  crew  of  a  Queen's  ship  were  not  oatitled 

effecting  the  ^o  claim  a  reward  for  so  slight  a  service.  The  owners  of  the 
to  a  different  ^^ip  ^^^  frei(]rht  tendered  £100,  which  the  salvors  rejected, 
consideration.    ^xi&  entered  the  action  at  £1,500. 

Addams,  D.,  and  Robertson,  D.,  for  the  salvors  ;  Haggard, 

D.,  and  Robinson,  D.,  for  the  owners  of  the  ship  and  frdght; 

Sir  John  Dodsony  Q.  A.,  and  R,  Phillimore,  D.,  for  the  oim- 

ers  of  the  cargo. 

Judgment.  Dr.  Lushington. — This  suit  has  been  met  in  a  very  dif- 

ferent manner  by  the  owners  of  the  ship  and  freight,  and 
the  owners  of  the  cargo.  The  former,  whose  interest 
amounts  to  i!2,600,  have  made  a  tender  of  £100,  thereby 
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acknowledging  that  a  service  was  rendered^  and  that  some  Juke  10. 
reward  was  due ;  whereas  the  latter  have  taken  a  totally  dif-  i^^ 
ferent  view  of  the  case^  and  allege  that  this  is  not  a  salvage 
service  at  all.  Now,  true  it  is  that  the  owners  of  the  cargo 
cannot  be  bound  by  any  act  done  by  persons  having  another 
interest;  yet  it  is  something  singular  that  persons  having  the 
same  interest  in  the  suit  should  have  taken  so  totally  differ- 
ent a  view  with  regard  to  it. 

Observations  have  been  made  in  the  Argument  respecting  Senrices  per- 
one  of  her  Majesty's  vessels  preferring  a  claim  of  this  nature.  A^gig  ^Z 
I  thought  that  question  had  long  ago  been  settled  ;  for  from 
the  very  earliest  date  of  my  experience  as  an  advocate,  as 
far  back  as  1806,  I  thought  the  opinion  expressed  by  Lord 
Stowell  had  decided  this  question.  I  apprehend  that  where 
assistance  is  rendered  by  any  vessel  belonging  to  her  Ma- 
jesty, the  following  principles  are  to  be  applied  :  that  where 
a  service  is  done,  and  there  is  personal  risk  and  labour,  her 
Majesty's  oflScers  and  seamen  are  entitled  to  be  rewarded 
precisely  in  a  similar  manner,  on  the  same  principles,  and 
in  the  same  degree,  as  where  any  other  persons  render  that 
service.  But,  with  regard  to  the  use  of  the  vessel,  a  dif- 
ferent consideration  would  apply,  and  a  less  remuneration 
would  always  be  made,  on  account  of  the  vessel  being  the 
property  of  the  country,  and  the  property  of  owners  under 
these  circumstances  never  being  risked.  *  I  am  not  inclined 
to  depart  from  the  principle  I  myself  advocated  in  the  case 
of  the  **  WiUons"*  though  it  was  a  case  in  many  of  its  fea^ 
tures  different  from  the  present,  and  is  barely  to  be  consi- 
dered apposite,  save  as  to  general  observations.  Certainly 
I  adhere  to  the  opinion  pronounced  by  Sir  John  NichoU,  in 
the  case  of  the  '*  Rapid,'*^  that,  where  her  Majesty's  ships 
claim  salvage  remuneration,  it  must  be  for  services  of  an  im- 
portant character ;  and,  on  account  of  the  property  of  the 
ship  itself,  less  will  be  given  than  where  other  property  is 
risked. 

This  brings  me  to  the  consideration  of  the  facts ;  and  in  The  fiicts. 
order  to  see  how  far  the  principle  applies  to  the  facts,  of 

•  1  Rob.  Jan.  172.  t  3  Hagg.  A.  R.  419. 
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JoNx  10.     course,  the  first  document  to  which  I  look  is  the  msdnuneiit 
signed  by  the  master,  which  is  in  these  worde  :— 

These  are  to  certify  that  the  hrig  lodtM^  of  Stnidertm4,Geofff« 
MIHb,  master,  laden  with  linseed,  shipped  hyMmsrs.RodocaBachi, 
of  Odessa,  and  bound  to  Falmoatb  for  orders,  baTing  got  on^  ahon 
on  a  shoal  off  Tenedos,  on  the  night  of  the  10th  inat^  and  all  our 
endeavours  to  get  her  off  proving  unsuccessful,  was  towed  off  bj 
H  .M.'s  steam-vessel  DevasUfHoUf  and  into  Basika Bay,  where  she  in- 
chored  us  in  safety  on  the  11  th  inst.  Dated  at  Baaika  Bay,  this  I2th 
day  of  November,  1843.    George  Mills,  master  of  the  brig  /odftsfr 

Such  are  the  facts  stated  in  this  certificate,  and  how  art 
they  met  on  behalf  of  the  owners  of  the  cargo  f  Whj»  Ae 
master  makes  an  affidavit,  stating  that  he  did  not  imdenlBed 
the  nature  of  the  document  he  signed,  and  that  Caplria 
Robinson,  of  the  Devastation^  made  a  false  represenUftioa 
to  him  that  this  document  was  intended  for  Lloyd's  agenti 
at  Constantinople,  and  not  for  any  other  puypoae.  The  «i- 
swer  to  this  is  expressed  in  the  affidavit  of  CiqitainRobiiisoDi 
that  he  never  made  any  such  representation  whatever.  Bit 
be  it  observed,  that  Mr.  Mills  does  not  deny  the  facts  slated 
in  the  certificate  to  be  true ;  all  he  contends  is,  that  it  wai 
given  ofio  intuitu^  not  to  support  a  claim  for  salvage  in  the 
High  Court  of  Admiralty,  but  for  the  purpose  of  advancbf 
a  claim  to  some  remuneration  from  Lloyd's.  It  ia  quite 
clear  that  where  an  explanation  of  the  way  in  which  an  m* 
strument  of  this  sort  was  obtained,  is  oo  the  one  side 
alleged,  and  on  the  other  denied,  I  must  take  the  docameat 
itself  as  it  stands,  without  regard  to  the  cantradictory  state- 
ments. There  is  no  satisfactory  means  of  ascertaining  the 
truth,  when  two  parties  are  so  directly  at  variance. 

It  appears  to  me  that  a  great  deal  of  discussion  haa  taken 
place  with  reference  to  some  of  the  circumstancee,  on  whidi 
it  is  impossible  to  come  to  a  satisfactory  conclusion.  Hie 
vessel,  on  the  night  of  the  10th  November,  got  on  a  shosl, 
and  on  the  morning  of  the  11th  she  was  perceived  in  diffi* 
culty.  A  boat  was  sent  from  the  Devastation,  lying  some 
miles  off,  to  inquire  whether  she  wanted  assistanoe.  In  the 
first  instance,  this  was  declined,  but  it  is  clear  that  it  wu 
accepted  aflerwards,  to  the  extent  of  th^  men  heaving  vpoo 
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the  anchor,  thoagh  it  is  denied  that  they  assisted  in  laying  Juki  10. 
the  anchor  out.  This  was  unsuccessful ;  but  it  is  said,  that  /^^^ 
if  a  part  ofthe  cargo  had  been  unladen  into  boats,  or  thrown 
overboard,  the  vessel  would  have  been  got  off.  Who  can 
aay  that  would  be  the  case  ?  It  all  depends  on  this  drcum- 
stance^  how  deeply  she  was  fixed  in  her  position,  which  it  is 
hnpoesible  now  to  ascertain.  Nor  does  any  thing  in  the  sub- 
sequent history  of  the  case  satisfy  my  mind  how  the  fact 
precisely  was.  Then,  according  to  the  statement  in  the  cer- 
tificate, all  the  endeavours  made  to  get  her  off  proved  un* 
successAil,  and  the  master  availed  himself  of  the  offer  of  the 
aaristanoe  of  the  Ikvcutaium^  and  of  her  great  force  and 
po^er,  in  order  to  extricate  the  Iodine  from  her  perilous 
position*  The  extent  of  the  peril  it  is  impossible  for  any 
man  truly  to  represent;  that  depends  on  circumstances, 
some  of  which  cannot  be  investigated  with  certainty ;  and  it 
depends  ako  on  the  contingency  ofthe  weather,  which  might 
come  onto  blow,  or  there  might  be  a  calm.  The  Devastation 
comes  to  her  assistance,  and  with  her  power — ^namely,  400« 
horse  power,  according  to  all  the  statements — the  assistance 
rendered  is  instantly  successful.  Does  the  rapidity  with 
which  th^  assistance  of  the  Devastation  effected  the  safety  of 
this  vessel  shew  that  the  danger  was  either  less  or  more  ? 
I  apprehend,  agdin,  that  that  is  one  of  those  facts  of  which 
it  is  very  difficult  dearly  to  see  the  whole  effect.  If  the  ves- 
sel was  not  very  closely  fixed,  in  all  probability,  when  the 
whole  force  was  put  on  at  once,  she  would  come  off,  as  stated 
by  Captain  Robinson,  as  if  it  were  a  launch;  if  «he  had  been 
more  firmly  fixed,  she  would  not  have  come  off  with  the  same 
ease.  But,  be  this  as  it  may,  she  was  got  off,  and  if  she  had 
remained  any  longer,  it  is  impossible  to  say  what  would  have 
been  her  fate.  Here  is  a  property  of  <£5,500,  brought  out  of 
H  state  of  jeopardy,  more  or  less,  whatever  it  may  be,  and 
ultimately  comes  in  perfect  safety  to  this  country.  I  think 
it  is  of  no  importance  whether  the  vessel  received  more  or 
less  damage.  According  to  the  statement  in  the  Protest, 
the  master  says  she  was  perfectly  tight  before,  and  she  came 
to  this  country,  after  a  long  voyage  of  ninety  days,  without 
making  water.     I  think,  again,  that  that  is  of  no  importance. 
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June  10.  because  it  only  shews  that  she  did  strike  without  damage. 
~~  If  it  had  been  a  hard  rock,  it  would  have  been,  a  difierent  con- 
sideration ;  but  the  roaster  himself  states  that  it  was  a  shoal. 
I  am  of  opinion  that  this  is  a  case  in  which  the  salvors 
are  fairly  entitled  to  some  recompense.  I  agree  in  the  opi- 
nion which  has  been  formed  by  the  owners  of  the  ship  as  to 
the  extent  of  that  recompense.  I  widely  disagree  with  the 
argument  which  has  been  employed  on  behalf  of  the  ownen 
of  the  cargo,  and  I  should  lay  down  what  I  consider  to  be  a 
new  position,  if  I  pronounced  against  the  claim  for  salvage, 
and  held  that  it  was  a  duty  incumbent  upon  her  Majesty's 
steam- vessels  to  render  important  services  of  this  descriptiflo 
without  any  remuneration  at  all.  I  believe  if  I  were  to  li^ 
down  any  such  rule,  no  greater  mischief  coald  be  done  to 
the  shipping  interests  of  this  country ;  for,  if  no  reward  were 
to  be  paid  for  services  of  this  description,  of  neoessi^,  so 
long  as  human  nature  remains  human  nature^  there  would 
be  an  indisposition  on  the  part  of  such  vessels  to  undertake 
the  rescue  of  British  merchantmen  in  distress*  But  it  is  not 
to  be  carried  to  an  exorbitant  extent.  Captain  Robinson 
and  the  crew  of  the  Devastation  ought  to  have  accepted  the 

Tender  for  tender  made  on  l>ehalf  of  the  ship  and  freight ;  I  think  it 

the  Bhip  suffi.  ^33  ^  sufficient  and  liberal  tender,  and  I  do  not  think  that! 

cient. 

should  do  justice  or  my  duty  to  the  owners  unless  I  con- 
demned the  salvors  in  their  costs  from  the  time  the  tender 
was  made.  I  wish  to  encourage  liberal  tenders.  I  think  it 
would  be  most  beneficial  if  in  these  cases  the  owners  could 
be  induced  to  come  forward  and  make  a  fitting  and  proper 
proposition  for  the  benefit  of  the  salvors.  With  regard  ts 
the  owners  of  the  cargo,  I  think  that,  if  the  salvors  took  a 
very  unjustifiable  view  of  the  extent  of  the  reward  when 
they  entered  an  action  for  £1,500,  the  owners  of  the  caigo 
have  failed  in  shewing  that  no  service  was  rendered  and  no 
The  cargo  lia.  remuneration  ought  to  be  paid.     I  shall  decree  against  tbcBi, 

ble  in  the  same  according  to  the  value  of  the  cargo,  the  same  proportion  » 
£100  bears  to  the  ship  and  freight,  and  condemn  the  ownen 
of  the  cargo  in  the  costs. 

Proctors : — Nelson^  for  the  salvors ;  Bawdier^  for  the  ownen 
of  the  ship  ;  and  F,  darkwn^  for  the  owners  of  the  cai^. 
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Vrerogatflie  tfourt  of  eantttburp. 

June  11. 

Pearcb  V,  Pbarce. — Allegation. — This  was  a  business  of     An  endorse- 
proving,  in  solemn  form,  a  codicil  to  the  will  of  James  ^^^^  "^^836 
Pearce,  who  died  23rd  September,    1836.     On  the  29th  purporting    to 
June,  1886,  the  testator  executed  a  will,  whereby  he  ap-  «>»^«y  ^^^  ^^^ 
pointed  his  son,  William  Pearce,  sole  executor  and  residuary  iq     his     own 
legatee^  who  proved  the  same  in  March,  1887.    On  the  27th  handwriting, 
February,  1844,  a  decree  was  taken  out  by  Benjamin  Pearce,  should  receive 
another  son,  citing  the  executor  to  take  probate  of  a  paper,  interest  and 
as  a  codicil,  which  was  an  endorsement  upon  a  bond,  dated  messed  but  not 
10th  March,  1884,  in  the  penal  sum  of  £600,  covenanting  signed:  —  Al- 
for  the  payment  of  £800,  with  interest  thereon  at  four  per  p^^jUIng  ^the 
cent  per  annum>  by  J.  B.  and  H.  B.,  to  the  deceased :  the  paper  as  a  co- 
endorsement  being  to  the  following  effect :—  fnf  dSuK 

of  the  obligor 
I  Joseph  Pearce  do  consent  and  agrea  for  mi  son  Benjamin  (deceased)  that 

Pearce  to  received  the  Intrust  and  Prinablo  of  this  Bond.  "he    intended 

AS  witness  ^y^^  ^^^,j  y^ 

Chariot  Pearce.  sure  of  having 

18day  of  August  1836.  the  money   at 

^  ^  his    death,"— 

The  paper  was  propounded  by  Benjamin  Pearce,  as  sole  '^«<^^®^' 
legatee  named  therein,  in  an  Allegation,  which  pleaded  that 
the  testator  wrote  the  same  with  his  own  hand,  and  declared 
the  same  a  codicil  to  his  will ;  that  shortly  afterwards,  in  the 
presence  of  his  wife,  Charlotte  Pearce,  and  of  his  daughter, 
Mary  Read,  he  made  an  endorsement  in  favour  of  the  latter 
upon  another  bond  entered  into  with  W.  L.  and  J.  L.,  dated 
24th  December,  1884,  covenanting  for  the  payment  of  £150 
and  interest  to  the  deceased ;  that,  having  so  done,  he  handed 
the  said  bond,  so  endorsed,  to  Mary  Read,  saying,  **  This  is 
something  I  mean  to  give  you,"  and  asked  Mary  Read  to 
send  for  her  brother,  Benjamin  Pearce,  as  he  intended  to  give 
him  something  of  the  same  kind,  meaning  thereby  the  codicil 
propounded;  that  Benjamin  Pearce  arrived  shortly  after- 
wards at  the  house  of  the  testator,  who,  thereupon,  in  the 
presence  of  Charlotte  Pearce,  handed  to  Benjamin  Pearce 

VOL.  III.  u 
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JuNx  11.  the  bond  of  J.  B.  and  H.  B.,  then  having  the  codicil  written 
on  the  back,  at  the  same  time  telling  him  that  he  intended 
the  same  for  him,  and  that  upon  Benjamin  Pearce  expressing 
a  desire  to  take  possession  of  the  bond,  the  testator  added 
that,  **  as  he  hoped  to  recover  from  his  illness  in  a  short  time, 
he  would  receive  the  amount  thereof  himself^  and  then 
would  give  him  the  money;"  observing  that  **  that  would 
be  better  than  giving  him  the  bond,"  and  also  declared  tlut 
he  (Benjamin  Pearce)  ''  would  be  sure  of  having  it  at  his 
(the  testator's)  decease ;"  that  he  then  caused  the  bond  to  be 
deposited  in  a  chest  with  his  private  papers,  nvhere  it  re* 
mained  till  his  death,  and  was  found  locked  up  with  his 
will,  and  that  the  testator  never  received  the  money  secured 
by  the  bond,  and  never  gave  Benjamin  Pearce  any  sum  in 
lieu  thereof. 

AddamSf  D«,  for  the  executor,  against  the  admission  of 
the  Allegation.  This  pretended  codicil  is  of  a  very  singular 
description.  There  is  no  signature,  and  the  only  witnett  is 
Charlotte  Pearce.  Benjamin  Pearce  has  never  received  inter- 
est  or  principal  of  this  bond :  up  to  18S8,  the  interest  was 
received  by  William  Pearce,  as  executor.  It  is  not  a  codicil; 
it  was,  if  any  thing,  a  donatio  mortis  causa.  There  is  nothing 
testamentary  in  the  paper. 

Baijford,  D.,  for  the  legatee,  in  support  of  the  AllegatioD. 
No  reason  is  assigned  why  the  Court  should  reject  the  Alle- 
gation ;  there  may  be  reasons  why  it  should  hereafter  refiue 
probate  to  the  paper.  King's  Proctor  v.  Dames,^  Grifit 
V.  Ferard.\  The  testator  meant  to  dispose  of  the  propertj* 
He  says  to  Mary  Read,  *<  Here  is  something  I  mean  to  gin 
you,"  not  "  do  give  you."  Handing  to  her  brother  the 
paper  in  question,  he  says,  '<  I  intend  this  for  yoo  ;**  but  be 
does  not  give  it  to  him,  and  delivery  is  necessary  in  a  case  of 
donatio  mortis  causa  ;  but  he  says  he  hoped  to  get  better, 
and  declared  that  Benjamin  Pearce  **  would  be  sure  of  hsf* 
ing  it  at  his  decease." 


JuDoiuNT.  Sir  H.  Jbnnkr  Fust. — The  testator  died  so  loi^  ago  tf 


•  3  Haggr.  218. 


t  1  Curt.  97. 
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23rd  September,  1836.   He  made  a  will  in  June,  1836 ;  that      j^kb  11. 

will  was  proved  in  March,  1837,  and  no  atep  was  taken  to         

call  in  the  probate  till  February,  1844.  The  Court  may  con-  Pmrce, " 
jeeture  why  this  was  not  done  from  the  Affidavit  of  Scripts 
of  the  par^  propounding  the  instrmnent.  It  appears  that 
there  were  two  other  bonds  given  about  the  same  time,  one 
to  Mr*  William  Pearce,  the  eldest  son,  the  executor  and  re- 
siduary  legatee  under  the  will ;  the  other  bond,  for  £150, 
was  givai  to  the  sister  of  William  Pearce  and  Benjamin 
Pearoe,  with  a  similar  endorsement  to  that  on  the  paper  pro- 
pounded. Upcm  the  face  of  the  bond  itself,  the  contents 
are  not  testamentary,  and  as  such  the  Court  could  not  grant 
probate  of  it;  but  still  circumstances  might  be  brought  be- 
fore the  Court  which  would  entitle  such  a  paper  to  be  con- 
sidered as  a  codicil  to  the  will  of  the  deceased ;  for  various 
cases  have  occurred  in  which  papers,  not  being  primS  Jade 
testamentary  papers,  have  been  pronounced  for  as  such;  but 
it  must  appear  to  the  satisfaction  of  the  Court  that  the  paper 
was  intended  to  take  effect  after  death  before  it  could  be  pro- 
nounced for  as  a  testamentary  paper.  •  It  is,  therefore,  neces- 
sary to  consider  the  effect  of  the  bond  itself. 

The  bond  is  dated  in  March,  1834,  and  it  covenants,  in  the 
penal  sum  of  £600,  for  the  payment  of  £300  by  J.  B.  and 
H.  B.  to  the  deceased,  with  interest  after  the  rate  of  four 
per  cent,  per  annum ;  and  the  endorsement  upon  this  bond 
purports  to  be  a  consent,  on  the  part  of  the  deceased,  that 
his  son,  Benjamin  Pearce,  should  receive  the  interest  and 
principal  of  the  bond.  This  endorsement  is  pleaded  to  be  in 
the  handwriting  of  the  deceased  ;  but  it  is  not  signed  by 
him ;  on  the  face  of  the  instrument  itself  it  is  incomplete.  The  instru- 
and  it  ought  to  be  accounted  for  why  the  deceased,  at  the  "}®"'  incom- 
time,  did  not  sign  his  name  in  testimony  of  his  intention 
that  it  should  be  carried  into  effect.  It  purports  to  be  a 
consent,  on  his  part,  thatrhis  son,  Benjamin  Pearce,  should 
receive  the  interest  and  principal  of  the  bond ;  so  that,  on 
the  face  of  the  bond,  it  purports  to  be  a  present  act,  not  a 
future  intention ;  and  this  view  of  the  deceased's  intention  is 
supported  by  the  declaration  said  to  be  made  to  Mary  Read. 

The  Court  is  fortified  in  its  persuasion  that  this  is  an  un- 
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Joke  11.     finished  paper^  by  the  fact  that  the  bond  given  up  to  Mr. 

p """        Wm.  Pearce  was  given  into  his  hands^  and  that  that  bond 
Pearce,       80  assigned  to  Mr.  Wm.  Pearce  bears  the  signature  of  the 
deceased :  *<  Witness  my  hand^  Joseph  Pearce,  29th  August, 
1836."     If  the  deceased  considered  his  signature  neceasaiy 
on  the  29th  August,  1836,  why  did  he  not,  if  he  meant  the 
paper  to  be  complete,  affix  his  signature  to  this  endorsemeDt? 
Nor  is  there  a  single  circumstance  pleaded  in  the  All^;atifln 
to  account  for  the  want  of  signature.   It  is  true  the  deceased 
assigned  a  bond  for  £150  to  Mrs.  Read,  and  that  that  bondii 
not  signed  by  him :  and  Mrs.  Read,  if  this  AUegatioo  be 
admissible,  would  be  entitled  to  propound  that  bond  also.  • 
By  the  Affidavit  of  Scripts,  it  appears  that  there  have  been 
certain  proceedings  in  Chancery  in  this  matter  ;  that  a  biU 
was  ffled  to  have  the  gift  of  the  bond  declared  valid ;  that  it 
was  demurred  to,  and  that  the  demurrer  was  allowed ;  and 
so  far  as  the  Court  of  Chancery  is  concerned^  it  is  not  hdd  to 
be  valid :  and  for  this  reason,  I  suppose,  it  is  that  the  present 
suit  was  commenced. 
Circumstances      What  are  the  circumstances  pleaded?     The  first  artide 
pleaded.  pleads  nothing  but  Xhejactum  of  the  instrument,  as  a  codicS; 

but  here  we  have  an  incomplete  paper  to  be  accounted  for. 
The  second  article  pleads  that,  shortly  after  the  date  of  tiie 
paper^  '<  the  testator^  being  then  confined  to  his  bed  with  fail 
last  illness,  in  the  presence  of  his  wife,  Charlotte  Pearce,  ud 
of  his  daughter,  Mary  Read>  made  an  endorsement  in  fit- 
vour  of  Mary  Read  upon  a  certain  other  bond,  entered  ioti 
by  W.  L.  and  J.  L.,  bearing  date  24th  December,  1884^  and 
covenanting  for  the  payment  of  £150  and  interest  to  the  de* 
ceased ;  that^  having  so  done,  the  testator  handed  the  sw) 
bond,  endorsed  as  aforesaid,  to  Mary  Readj  saying,  *^  Tlni 
is  something  I  mean  to  give  you  ;"  not  I  do  give  yon,  hot  I 
mean  to  give  you  ;  '^  and  thereupon  asked  Mary  Read  t» 
send  for  her  brother,  Benjamin  Pearce,  as  he  intended  t» 
give  him  something  of  the  same  kind."  The  third  pleads, 
'^  That  Benjamin  Pearce  having  been  sent  for»  in  accordaoce 
with  the  expressed  desire  of  the  testator,  arrived  shortly 
afterwards  at  the  testator's  house,  whereupon  the  testator,  ii 
the    presence    of  Charlotte  Pearce,  handed   to  Bcnjana 
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Pearce  the  bond  of  J.  B.  and  H.  B.,  then  having  the  codicil  Jumk  II. 
written  on  the  back  thereof,  at  the  same  time  telling  him  that  n'TZ  - 
he  intended  the  same  for  him,  and  that  upon  Benjamin  Pearce  Pearte. 
expressing  a  desire  to  take  possession  of  the  bond,  the  testa- 
tor added  that,  as  he  hoped  to  recover  from  his  illness  in  a 
short  tifflCy  he  would  receive  the  amount  thereof  himself,  and 
then  would  give  him  the  money" — so  it  is  clear  that  it  was 
not  at  the  time  intended  to  have  effect ;  he  hoped  he  should 
soon  recover,  and  he  would  then  give  him  the  money  ; — "  ob- 
serving that  'that  would  be  better  than  giving  him  the 
bond/  and  also  declared  that  '  Benjamin  Pearce  would  be 
sure  of  having  it  at  his  (the  testator's)  decease/  "  Now  it  is 
evident  he  considered  that  the  bond  was  not  assigned,  and  it 
is  clear  that  he  did  not  intend  that  this  endorsement  should 
have  effect  after  his  death.  The  article  goes  on  :  "  The  tes- 
tator then  caused  the  bond  to  be  deposited  in  a  chest  with 
his  private  papers,  where  the  same  remained  until  his  de- 
cesaCf  when  the  bond  was  found  locked  up  in  the  chest,  to- 
gether with  the  testator's  will  and  other  papers  of  moment 
and  concern ;  and  that  the  testator  never  did  receive  the 
money  secured  to  him  by  the  said  bond,  but  that  the  same 
was  due  and  owing  at  the  time  of  his  death."  It  appears  by 
the  endorsements  on  the  bond  that  the  interest  was  paid  up 
to  March  10th,  1838.  [Bajifin-d.  The  last  receipt  by  the 
deceased,  10th  March,  1836,  was  previous  to  the  endorse- 
ment.] The  article  goes  on  to  allege  that  the  testator  never 
^ve  Benjamin  Pearce  any  sum  in  lieu  of  the  bond,  and  the 
Allegation  then  pleads  the  capacity  and  handwriting  of  the 
deceased. 

Now  I  say  the  deceased  never  followed  up  the  execution  Result. 
of  the  assignment  of  the  bond ;  it  was  an  act  he  intended  to 
do,  but  has  not  done*  He  has  written  on  the  bond  that  he 
consented  that  his  son  should  receive  the  interest  and  princi- 
paly  but  he  afterwards  declared  he  would  receive  the  amount 
himself;  the  bond  was  never  assigned,  and  the  endorsement 
is  not  complete  as  a  codicil.  It  is  not  pretended  that  he  de- 
clared it  to  be  a  codicil^  or  that  he  recognized  it  as  a  com- 
plete instrument ;  it  was  an  act  to.  be  done,  and  unless  some 
circumstances  could  be  pleaded  specially  for  the  purpose  of 
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satisfying  the  Court  that  he  intended  this  to  be  a  testamen- 
tary act  at  the  time  when  the  endorsement  was  made,  the 
Court  cannot  pronounce  for  this  paper  as  a  codicil  to  the 
will  of  the  deceased.  Why  was  not  the  questioo  faroogfat 
forward  before  ?  The  party  was  in  possession  of  all  the 
circumstances. 

I  am  of  opinion  that  the  Allegation  does  not  state  circiiiii- 
stances  which  would  entitle  the  paper  to  be  considered  t 
codicil  to  the  will  of  the  deceased,  if  proved  modo  H  fonm : 
it  is,  therefore,  useless  to  admit  the  AUegatioOy  and  I  ^^ 
ject  it. 

Addams, — With  costs  ? 

Pbr  Curiam. — No;  let  the  costs  be  paid  oat  of  dv 
estate. 

Proctors: — Smale^  for  the  legatee  propounding  the  paper; 
Wadeson^  for  the  executor. 


A  testamen- 
tary holograph 
paper,  unattest- 
ed, dated  at  Mi- 
lan.inl  838,  pro- 
pounded as  a 
further  codicil 
to  a  will  dated 
prior  to  the  Act, 
by  reason  that 
it  is  valid  by  the 
law  of  the  coun- 
try where  it  was 
executed,  and  if 
not  entitled  to 
probate  on  that 
ground,  that  it 
was  rendered 
valid  by  a  sub- 
sequentcodicil, 
confirming  will 
and  codicils :— 


DuUidal  «rotmnttUe  of  m  Vtfbff 

June  18. 


Croker  V,  THE  Marquess  of  Hertford  and  otbiv* 
'^Appeal, — Allegation, — This  was  an  appeal  from  a  Oecne 
of  the  Prerogative  Court  of  Canterbury/  rejectijiig  an  Air 
legation  which  propounded^  on  behalf  of  the  .  Righl  Hoi. 
John  Wilson  Croker,  a  paper  dated  28th  October,  1898^  • 
a  codicil  to  the  will  of  the  late  Marquess  of  HerCford»  n 
which  codicil^  Mr.  Croker  (as  well  as  the  Countess  de  Tofiti 
Ferraris)  was  named  a  legatee.  The  Respondents  V0C 
the  present  Marquess  of  Hertford,  and  (nominally)  fimrrf 
the  executors,  Mr.  Croker  being  the  other  execntor. 

Sir  W.  FoUett,  S.  G.,  Harding,  D.,  R.  PhiUimore,  D.,  «1 
M.  Smith,  for  the  Appellant ;  Sir  C.  WethereU,  Q.  C,  !» 
dersley,  Q.C.,  Jenntr^  D.,  and  Schomberg,  for  the  Respondeotb 

Dr.  LusuiNGTON. — The  late  Marquess  of  Hertford  did 

•  2  Notes  of  Ca.  230. 
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in  London  on  the  Ist  March^  1842.    On  his  death  were  found      j^y,  13, 
a  large  number  of  testamentary  papers.    Of  these  papers      ^~ 
the  Judge  of  the  Prerogative  Court  decreed  probate  in  com-  MarqMert/ird, 
mon  form  of  a  will,  bearing  date  25th  February,  1823,  and  j  .  . 

of  twenty-nine  codicils,  dated  at  different  periods  between  the  Court  be- 
the  25th  February,  1823,  and  the  8th  November,  1839.  both  JJI  Alf^^^on^ 
inclusive.    Such  probate  issued  to  the  executors  named  in  the  affirmed.— The 
will  and  codicils  on  the  10th  June,  1842,  the  Judge  reserv  f'td**"^^*i^'Ii 
ing  the  consideration  of  the  validity  of  certain  other  scripts,  domiciled  Eng- 
On  the  Second  Session  of  Michaelmas  Term,  1842,  a  Proctor  luhmen  execu- 
appeared  for  Mr.  Croker,  one  of  the  executors  named  in  the  .         "s  ^    • 
will,  and  all^;ed  him  to  be  a  legatee  in  a  script  marked 
81  D|  and  subsequently  propounded  the  same  in  an  Allega- 
tion.   This  Allegation  was  opposed  on  behalf  of  the  present 
Marquess  of  Hertford,  the  residuary  legatee  of  his  father, 
and  on  the  17th  March,  1843,  was  rejected  by  the  Court. 
From  the  Decree  rejecting  this  Allegation,  Mr.  Croker  ap- 
pealed to  her  Majesty  in  Council,  and  the  Marquess  of 
Hertford  appeared  as  Respondent  to  support  the  decision  of 
the  Court  below. 

The  formal  question  for  the  determination  of  their  Lord-  Qaestion  to 
ships  is,  whether  the  Decree  rejecting  the  Allegation  shall  <^^<^i<l^' 
be  affirmed,  or  whether  it  shall  be  reversed,  and  the  Alle- 
gation admkted ;  but  in  effect  the  question  to  be  decided  is, 
whether,  assuming  all  the  facts  contained  in  the  Allegation 
to  be  tme^  the  script,  dated  ^  Milan,  28th  October,  1838," 
marked  31  D,  shall  be  admitted  to  probate  or  not. 

The  substance  of  the  Allegation  is  as  follows : — 1st  That  Plea. 
the  script  propounded  is  in  the  handwriting  of  the  said 
Marquess ;  2nd.  That  it  was  written  by  him  whilst  resident 
at  Milan ;  3rd.  That,  by  the  law  of  Austria,  by  which  Milan 
is  governed,  such  script  would  be  a  valid  codicil ;  4th.  That 
the  script  was  delivered  on  the  day  it  was  written  to  the 
Countess  de  Zichy  Ferraris,  a  legatee  therein  named,  and 
continued  in  her  possession  until  the  death  of  the  testator ; 
5th*  That  the  script  propounded,  whether  originally  valid  or 
invalid,  is  rendered  valid  and  operative  by  the  codicil  bear- 
ing date  26th  April,  1839,  already  admitted  to  probate. 
In  the  course  of  the  discussion,  two  points  of  importance 
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JuMK  13.  were  admitted  and  assumed  on  both  sides  :  first,  that  the 
rTT^  late  Marquess  died  legally  domiciled  in  England,  having 
MargJSert/inL  never  had  another  domicil ;  second,  that  the  Statute  7  WiIL4 
&  1  Vict.  c.  26  extends  generally  to  testamentary  papers 
made  after  the  1st  January,  1838,  as  decided  by  this  Court 
in  the  case  of  Brooke  v.  Kent,*  which  judgment  was  recog- 
nized by  the  Court  of  Queen's  Bench,  in  the  case  of  Audrem 
V.  Turner.f  But  it  is  contended,  on  behalf  of  the  Appd- 
lant,  that  the  peculiar  circumstances  of  this  case  take  it  ost 
of  the  Statute. 

The  Statute  of  Wills  requires  that  every  testamentaiy 
paper  written  afler  the  1st  January,  1838,  shall  be  attested 
by  two  witnesses.  The  script  propounded  is  dated  the  28di 
October,  1838^  and  is  not  attested  by  any  witness ;  there* 
Propositions  fore,  primdjacie,  it  is  not  entitled  to  probate.  Butpio- 
In  support  of  it.  \^^  jg  ^gtgjj  ^^  two  grounds :  first,  that  the  scnript  is  viKd 
by  the  law  of  Austria,  which,  it  is  said,  the  law  of  Engkn^ 
the  domicil  of  the  testator,  ought  to  adopt,  for  the  puipoie 
of  deciding  this  question  ;  second^  that  the  script  is  made 
valid  and  operative  by  the  words  of  reference  to  "  codidb" 
in  the  codicil  of  the  26th  April,  1839,  which  is  attested  ac- 
cording to  the  Statute  of  WHls. 

To  consider  these  propositions  in  their  order.  The  testa- 
tor being  domiciled  in  England,  and  ih^  Jorum  English,  tk 
law  of  England,  in  the  sense  in  which  that  expression  ii 
here  used,  must  govern  the  transaction.  It  is  true  that  the 
law  of  England  may  possibly,  for  the  purpose  of  decidiBg 
upon  the  validity  of  this  script,  adopt  the  law  of  anoCber 
country,  viz.  the  law  of  the  country  where  the  script  vai 
actually  written ;  but  whoever  alleges  that  an  English^/drn 
must,  for  the  purpose  of  determining  any  quesdon,  adofil 
the  law  of  a  foreign  country,  musty  as  it  is  an  exception  fioa 
ordinary  rules,  distinctly  prove  from  acknowledged  princi- 
ples that  such  foreign  law  ought  to  be  applied. 

To  prevent  mistakes,  it  may  be  convenient  to  state  with 
more  particularity  what  the  proposition  to  be  maintained  ii^ 
First,  the  proposition  necessarily  assumes  that  the  recent 

•  1  Notes  of  Ca.  93.  t  3  Qu.  B.  Rep.  177. 
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te  is  confined  in  its  operation  and  effect  to  the  testa-      Jnme  13. 
iiy  papers  of  domiciled  Englishmen  executed  in  Eng-      Crej^ 

for  it  could  not  be  argued  that,  if  the  Statute  in  ex-  Marq,Hertfwd, 

terms  had  enacted  that  the  testamentary  papers  of 
died  Englishmen  executed  abroad  should  be  invalid 
I  attested  by  two  witnesses^  such  enactment  would  not 
iding  upon  all  English  Courts  as  to  all  domiciled  En- 
aen.  Second ;  proceeding  upon  such  assumption,  the 
idtion  maintains,  that  the  lex  loci  regit  actum  is  the  law 
applied — the  Austrian,  French,  or  Dutch  law,  accord- 
o  the  place  where  the  testamentary  instrument  was 
.  Now,  if  the  first  part  of  the  proposition  be  true, 
:hat  the  Statute  does  not  extend  to  the  testamentary 
*s  of  Englishmen  made  in  foreign  countries,  it  is  obvi- 
hat  there  would  be  no  occasion  to  resort  to  foreign  law 
;  for,  according  to  universal  practice,  prior  to  the  pass- 
»f  the  recent  Statute,  all  testamentary  papers  valid  by 
ben  existing  law  of  England,  wherever  executed  by  a 
died  Englishman,  were  valid  and  admitted  to  probate, 
if  this  Statute  does  not  extend  to  such  papers  made 
td,  why  should  not  the  old  law,  not  being  abrogated  as 
em,  prevail  ? 

seems,  therefore,  almost  superfluous  to  discuss  the 
don  whether  the  lex  loci  regit  actum  should  be  applied 
lis  case,  for  if  the  Statute  is  construed  to  apply  to  the 
nentary  acts  of  all  domiciled  Englishmen,  wheresoever 
,  then  no  foreign  law  can  overrule  the  Statute.  If  the 
ite  does  not  apply,  then  the  old  law  and  practice  must, 
his  paper  would  be  entitled  to  probate.  The  whole  of 
Mirt  of  the  case  resolves  itself  into  this :  whether  the 
ite  shall  be  held  applicable  to  testamentary  papers  made 
f  England  or  not  } 
is,  perhaps,  hardly  fitting  to  pursue  this  inquiry  fur- 

for  the  question  could  only  properly  arise  on  the  as- 
adon  that  the  Statute  did  not  apply  to  testamentary 
Ts  executed  abroad,  and  that  the  paper  in  contest  was 
lid  by  the  law  of  England  prior  to  the  Statute,  but  valid 
he  law  of  the  country  where  written.  It  is  sufficient  to 
I,  that  there  is  no  instance  in  which  foreign  law  has  been 

*«0L.  111.  X 


151  PRIVY  COUNCIL.  [Tin.  T. 

JoNK  18.     resorted  to  as  a  guide  to  the  decision  whether  a  testamentvy 
Cr^uBt        P^P^  ^  A  domiciled  Englishman  should  be  deemed  valid  or 

MmrqJkrt^  not.     The  laxity  of  the  law  of  England  before  the  Statute 
rendered  the  occurrence  of  a  case  in  which  foreign  law 
could  be  called  in  aid  very  improbable ;  but  atiU,  in  uni- 
versal practice,  the  law  of  domicil  was  alone    regarded: 
indeed,  had  the  iex  loci  regit  actum  prevailed  against  thelsw 
of  domicil,  many  testamentary  papers  executed  abroad  noit 
have  been  pronounced  invalid.    For  instance :  take  the  cmt 
of  a  will  of  an  English  subject,  having  an  English  doniid, 
executed  abroad,  in  a  country  where  stricter  forms  are  le* 
quisite  than  the  former  testamentary  law  of  England  d^ 
manded,  and  where  the  alternative  of  a  reference  to  the  kw 
of  domicil,  as  pleaded  in  this  case,  did  not  exist;  in  sacki 
case,  to  adopt  the  lex  loci  regit  actum  would  l>e  to  hold  tk 
instrument  void.     No  trace  in  the  history  of  English  tetfi- 
mentary  law  is  to  be  found  of  the  introduction  of  this  pris- 
ciple,  and  it  is  difficult  to  discover  how  the  laws  of  other  m- 
tions,  in  matters  which  are  purely  municipal,  should  fim 
any  sufficient  ground  for  the  introduction  of  a  new  princqile 
to  govern  the  testamentary  acts  of  domiciled  Englishoco: 
there  is  a  distinction  between  wills  and  contracts. 
Construction      This  brings  us  to  the  construction  of  the  Statute,  ini, 

of  the  StaL  g„^  y^Yist  are  the  words  of  the  enactment  ?  The  9th  so- 
don  enacts  that  no  testamentary  act  shall  be  valid  unieait 
be  in  writing,  and  executed  in  the  manner  directed  by  tk 
Statute.  Now  the  words  of  that  section  are  general,  and  do 
not  of  themselves  import  any  exception ;  but  it  may  be  tfail 
exceptions  may  be  engrafted  upon  them,  if  it  can  be  shewi 
from  a  consideration  of  the  whole  Statute,  and  from  adoisv- 
ledged  principles  of  law,  that  the  Statute  was  not  intftr^ 
to  apply  to  such  excepted  cases. 

Exception.  Then,  what  is  the  alleged  exception  ?     That  the  SuM 

does  not  extend  to  testamentary  papers  of  domiciled  Eng^ 
men  made  out  of  England.  Now  it  must  be  admitted  tfail 
there  are  no  words  to  be  found  pointing  to  such  exceptios; 
but  would  the  exception  be  recondleable  with  the  prindpki 
hitherto  acted  upon  }  The  principles  hitherto  acted  upoi 
are  these:  first,  that  mobilia  sequumtur  permmam;  seoooA 


IBU.]  PRIVY  COUNCIL.  155 

that  the  law  of  domicil  regulates  testacy   and  intestacy  ;      j(,^,  i^ 

third,  that  the  Courts,  in  the  case  of  foreiffners,  domiciled         

abroad,  leaving  property  here,  always  apply  the  law  of  the  jUarqjH^trHbrd. 
domidl,  as  in  the  cases  of  DeBonneval  v.  De  Bonueval^*  and 
Hare  y.  Nasmifth,f  and  numerous  other  instances  i  fourth, 
that  the  Ux  loci  rei  $it4S  and  the  lex  loci  regit  actum  have 
not  been  here  applied  in  any  instance.  If  the  lix  loci 
regit  actum  be  engrafted  upcm  the  Statute  by  way  of  excep- 
tion^ the  following  consequences  would  arise :  that  the  law 
of  domicil  would,  in  abundance  of  cases,  be  broken  in  upon; 
that  whenever  an  Englishman,  accidentally  travelling  abroad, 
happened  to  make  a  testamentary  paper  at  a  place  he  was 
pasfling  through,  the  Courts  here  would  have  to  decide  upon 
its  validity  by  foreign  law,  and  this  might  happen  to  several 
papers  made  by  the  same  testator  in  different  countries 
having  different  testamentary  laws.  If  the  validity  of  a 
codicil  be  triable  by  the  adoption  of  such  foreign  law,  so 
must  the  revocation  of  a  will,  and,  consequently,  a  will, 
duly  executed  in  England  according  to  the  Statute,  might 
be  revoked  by  a  holograph  paper,  unattested,  made  abroad 
in  countries  where  the  law  holds  such  testamentary  papers 
valid. 

Again :  other  and  very  serious  results  would  follow 
from  this  exception.  A  testamentary  paper,  executed  ac- 
cording to  the  Statute  abroad,  might  not  be  valid,  for  the 
law  of  the  country  might  require  the  attestation  of  three 
witnesses,  or  a  different  form  of  attestation.  The  exception 
would  not  only  produce  these  consequences,  but  it  would 
directly  militate  against  the  principle,  that  a  man  is  pre- 
sumed to  know  the  law  of  his  domicil,  but  not  the  testa- 
mentary law  of  a  country  he  may  casually  visit.  It  is  diffi- 
cult to  say  where  the  consequences  of  such  an  exception^  if 
admitted,  would  stop.  Would  not  the  same  principle  tend 
to  abrogate  the  effects  of  the  7th  and  8th  sections,  as  to  the 
age  at  which  testamentary  papers  may  be  made,  and  as  to 
married  women  ?  The  great  object  of  the  Act  would  be 
defeated,  that  object  being  the  introduction  into  the  Eng- 

•  1  Cort.  856.  t  2  Add.  25. 
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Junk  la      lish  testamentary  law  of  fixed  and  positive  rules  for  the 
^TIT         execution  of  testamentary  instmments.     It  is  no  answer  to 
MarqJIer^bnL  this  reasoning  to  say^  that  the  Statute  would  not  extend  to 
the  testamentary  papers  of  foreigners  or  Englishmen  do- 
miciled ^abroad :  such  an  exception  would  be  founded  upon 
the  acknowledged    doctrine   of  the  law    of   domidl;  it 
would  only  be  the  adoption  of  the  same  principle  wfaidi 
governed  the  great  case  of  Wilttm  v.  Manyaii,^  naraeljt 
that  a  British  subject  domiciled  abroad  might  carry  on  t 
trade  permitted  to  the  citizens  of  the  country  in  which  he  was 
domiciled^  though,  in  general  terms,  British  Statutes  bad 
prohibited  such  trade  to  British  subjects. 
Wills  of  £ng-      For  the  reasons  now  stated^  we  are  of  opinion  that  the 
m^cU^  abrolS  tes^^^ntary  papers  of  Englishmen  not  domiciled  abroad  m 
subject  to  the  subject  to  the  provisions  of  this  Statute   wherever  nA 
Stat.  papers  may  have  been  made,  and  we  find  that*  in  the  a» 

of  Malleus  V.  Maltass^\  Sir  Herbert  Jenner  Fust  has  a- 
pressed  his  opinion  to  the  same  effect. 

Now,  as  to  the  question,  whether  the  script,  dated  <'Mil«i 
28th  October,  1838,"  is  rendered  operative  by  the  codidiof 
the  26th  April,  1839,  the  latter  paper  being  duly  attested 
according  to  the  recent  Statute.    That  codicil  is  as  follows: 

Codicil  of  1839.  ^^^9  is  a  further  codicil  to  the  will,  testament,  and  codicils  Q^ 
roe,  Francis  Charles  Seymour  Conway,  Marquess  of  Hertfoii 
K.G.  I  had  in  former  codicils  endeavoured  to  give  as  mueh  a 
possible  to  Lady  Strachan  :  now  I  wish  to  withdraw  all,  ezceft  i 
provision  of  X700  a  year,  under  my  old  family  settlements,  whkb 
1  am  entitled  to  bequeath  to  any  one  for  life,  and  what  I  |i*> 
underneath.  1  give  to  her,  the  said  Louisa  Dillon  Strachan,  Iisif 
Strachan,  jeiO,000;  to  Charlotte  Countess  of  Zichy  Femff* 
Xi5,000;  and  to  Matilda  Countess  Berchtoldt,  £5,000:  aa^I 
direct  that  these  sums  be  a  first  and  primary  charge  upon  all  tk 
manors,  messuages,  lands,  tithes,  and  hereditaments  in  the  cowtf 
of  Warwick,  and  preferably  in  the  parish  of  Salford  (the  towBof 
Birmingham  to  be  excepted),  to  and  over  which  I  have  any  St 
posing  power,  and  I  hereby  ratify  and  confirm  my  aaid  will  v' 
codicils,  except  as  before  excepted,  in  every  respect. 

♦  1  B.  &  P.  430. 

t  8  Notes  of  Ca.  33.     Since  rep.  3  Curt.  831. 
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The  words  relied  upon  for  validating  the  Milan  script  are      Junk  la 
these :  *'  I  hereby  ratify  and  confirm  my  said  will  and  codi-       Croker  y. 
cils^  except  as  before  excepted,  in  every  respect."    The  legal  MarqJIert/onL 
meaning  and  effect  of  these  words  must  be  ascertained  from 
the  whole  of  this  paper,  and  in  accordance  with  acknow- 
ledged rules  of  interpretation. 

There  are  two  modes  of  affixing  a  meaning  to  words  used  Meaning  of 
in  an  instrument  of  this  description:  first,  by  taking  the  ^V*.,*®"?  "^' 
stnct  and  primary  acceptation ;  second,  from  the  context  of 
the  wbde^  adopting  a  wider  and  more  general  meaning.  If 
the  first  mode  of  interpretation  is  to  prevail,  then,  on  the 
26th  of  April,  1839,  the  word  '*  codicil "  could  only  mean  a 
testamentary  paper  which  required  the  death  of  the  testator 
alone  to  give  it  testamentary  effect ;  or,  in  other  words,  -a 
testamentary  paper  duly  executed  and  attested  according  to 
the  Statute.  Certainly,  there  have  been  very  many  authori- 
ties to  shew  that,  where  a  testator  uses  a  technical  expres- 
sion of  this  kind,  its  strict  and  primary  sense  ought  to  be 
applied,  and  it  is  exceedingly  difficult  to  find  in  this  paper  of 
the  26th  of  April,  1839,  any  expressions  which  could  le- 
gally induce  the  Court  to  break  in  upon  this  established  prin- 
ciplew  But,  however,  without  saying  more  on  this  point  at 
present,  we  will  proceed  to  consider  what  will  be  the  effect 
and  consequence  of  adopting  the  other  mode  of  construc- 
tion, and  applying  to  the  word  *'  codicils  "  a  more  general 
and  extended  meaning. 

If  the  word  *'  codicil  "  be  divested  of  its  strict  legal  mean- 
ing, the  next  inquiry  is.  What  might  it  mean  ?  Why  should 
it  be  restricted  to  a  paper  written  and  signed  by  the  de- 
ceased ?  In  common  parlance,  men  were  accustomed  to  call 
every  paper  subsidiary  to  a  will  a  codicil^  though  it  was  only 
in  preparation,  in  draft,  or  unsigned.  By  the  law  which 
existed  before  the  Statute,  every  paper,  no  matter  in  what 
state,  proved  to  have  been  intended  to  be  final,  whether  writ- 
ten by  the  testator  or  not,  was  entitled  to  probate.  If  the 
present  legal  meaning  of  the  word  **  codicil "  be  departed 
from,  why  take  a  less  extensive  meaning  than  that  which  the 
old  law  would  give,  and  which  testators  very  commonly 
used  ?     And  if  this  be  so,  the  codicil  of  the  26th  of  April, 


ICS  PRIVY  COUNCIL.  [Taw.  T. 

Junk  1&      1839,  would  validate  all  preTious  papers  of  this  deacriptioo, 

^^^~7Z        however  loose  (hey  might  be,  signed  or  unsigned,  with  or 

MarqJOtrtf&rd.  without  erasures,  obliterations,  and  interlineations.     Sorriy 

this  shews  the  danger  of  abandoning  a  general  rule  for  the 

purpose  of  carrying  into  effect  what  may  be  thought  to  be 

the  testator's  intention. 

There  is,  however,  another  and  a  most  important  mle  of 
construction,  which,  if  any  but  the  strict  and  primary  sene 
were  attributed  to  the  words  used  in  this  oodicily  would  be 
violated.  That  rule  appears  to  be  correctly  expressed  in  the 
work  of  the  present  Vice  Chancellor  Wigram,  as  to  the  in- 
terpretation of  wills  :  "  Where  there  is  nothing  in  the  coBf 
text  of  a  will,  from  which  it  is  apparent  that  a  testator  bi 
used  the  words  in  which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense,  and  where  fas 
words  so  interpreted  are  sensible  with  reference  to  eatrimk 
circumstances,  it  is  an  inflexible  rule  of  constnictioD,  tbt 
the  words  of  the  will  shall  be  interpreted  in  their  strict  md 
primary  sense,  and  in  no  other,  although  they  may  be  csps- 
ble  of  some  popular  or  secondary  interpretation^  and  although 
the  most  conclusive  evidence  of  intention  to  use  them  in  soch 
popular  or  secondary  sense  be  tendered.***  Now  to  ^iplj 
this  doctrine  to  the  present  case.  The  strict  and  primay 
sense  of  the  word  '^  codicil "  is,  a  testamentary  instnioMii 
which  would  per  se  become  valid  inunediately  on  the  doA 
of  the  testator.  Such  words  so  interpreted  are  sensible  with 
reference  to  extrinsic  circumstances ;  for  there  are  oodiciki 
made  prior  to  the  26th  April,  18S9,  duly  executed,  so« 
to  come  within  the  strict  and  primary  sense.  Thersftn^ 
according  to  the  rule  of  construction  stated,  however  c^psUe 
the  words  may  be  of  another  and  popular  interpretation,  m 
however  strong  the  intention  of  the  testator,  the  strict  aai 
primary  sense  must  be  adhered  to.  If,  then,  the  strict  ui 
primary  meaning  be  attached  to  the  word  ^^codicils,''  the  €^ 
dicil  of  the  2<>th  April,  1839,  could  not  render  operative  tk 
Milan  script,  for  it  is  not  entitled,  l^;ally  speakings  Is  be 
called  a  codicil. 


•  On  Adm.  of  Extr.  £v.,  Prop.  iii.  pp.  S9  &  5i. 
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It  is  not  necessary,  however,  to  rest  oar  judgment  on  this      ^^^^  13- 

fround.     We  will  now  take  into  ocmsideration  the  question       Croker  ?. 

wludi  was  much  argued  at  the  Bar.     Assuming  that  the  MarqJigrtford, 

Milan  paper  might  be  included  under  the  term  *'  codicils," 

tiie  question  now  before  us  then  is^  whether  the  Milan  script 

is  rendered  valid  bj  the  legally  executed  codicil  of  the  26th 

April,  1839.     What  is  the  proper  meaning  of  the  words 

"  rendered  valid  ?  "   Before  the  passing  of  the  recent  Statute, 

it  was  common  to  republish  a  will  or  codicil  for  the  purpose 

cf  rendering  it  operative  from  the  date  of  republication,  be- 

ctoie,  otherwise,  lands  acquired  subsequently  to  the  date  of 

te  first  execution  would  not  pass.    Ordinarily,  there  had 

Imn  a  previous  legal  execution  of  the  codicil  sought  to  be 

repablished,  as,  indeed,  the  term  itself  imports;  but  there  was 

OMther  mode  admitted  to  be  legal,  namely,  in  a  regularly 

oecoted  codicil,  to  refer  expressly  to  a  paper  not  previously 

dsly  executed :  this  was  not,  properly  speaking,  a  republi* 

cttion,  but  an  incorporation,  by  reference,  of  an  unexecuted 

piper.    We  will  then  next  consider  upon  what  principle  it  is 

Alt  incorporation,  by  reference,  has  stood,  and  may  be  jus* 

tified. 

By  the  Statute  of  Frauds,  devises  of  lands  were  to  be  in  Doctrine  of  in- 
writing,  signed,  and  attested.     This  was  the  security  which  Jj^^J^t^"  p^ 
that  law  provided  for  the  authenticity  of  such  instruments :  pers. 
my  attempt  to  devise  lands  with  less  security  would  be  pro 
into  a  defeazance  of  the  Statute.    Therefore^  it  was  held 
that  a  man  could  not  by  his  will  reserve  to  himself  the 
power  of  devising  land  by  an  unattested  codicil,  for  such 
eodicil  would  carry  with  it  less  proof  of  authenticity ;  but 
it  was  permitted  to  a  testator  to  render  operative,  as  part  of 
liii  will  duly  attested,  a  written  paper  already  in  existence ; 
nd  for  this  reason :  because,  the  paper  being  clearly  iden* 
tified,  and  the  will  duly  attested,  the  security  intended  by 
the  Statute  would  not  be  diminished.     It  is,  however,  evi- 
.1     dent  that  certainty  and  identification  is  the  very  essence  of 
ndi  incorporation.     If  any  doubt  can  exist  as  to  the  instru- 
toent  to  be  incorporated,  then  the  principle  of  incorporation 
^y  relation  would   fail ;  consequently,  so  far  as  we  can  dis- 
cover, in  all  the  cases  of  incorporation  under  the  Statute  of 
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JuNR  13.     Frauds,  there  has  been  an  express  reference  to  a  paper  in 
fCTZ,        writing  described  with  certainty.    This  is  the  doctrine  Idd 

MarqJIertfifrd,  ^^^^  by  Mr.  Justice  Wilson  in  Hahergham  v.  VineenL^ 
His  words  are :  *'  If  a  testator  in  his  will  refers  ezpresdy  to 
any  paper  already  written,  and  has  so  described  it  that  there 
can  be  no  doubt  of  its  identity,  &c" 

From  this  doctrine  it  does  not  appear  that,  in  subsequeiit 
cases,  there  has  been  any  departure.  It  is  most  distinctlj 
afiirnied  by  Lord  Eldon  in  Smart  v.  Pntjean.f  Lord  Ekkn 
there  says :  '*  The  rule  of  law  is,  that  an  instrament  pnv 
perly  attested,  in  order  to  incorporate  another  instrumeiit 
not  attested,  must  describe  it  so  as  to  be  a  manifestation  of 
what  the  paper  is  which  is  meant  to  be  incorporated,  in  tiidi 
a  way  that  the  Court  can  be  under  no  mistake." 

It  is  useless  to  travel  through  all  the  other  cases  cited  at 
the  Bar;  they  may  vary  in  circumstances, — aa  that  theiih 
strument  may  be  on  the  same  paper  or  not ;  but  none  depvt 
from  the  principle. 

Having,  then,  examined  the  doctrine  applied  to  inooqi^ 
ration,  in  cases  having  reference  to  the  Statute  of  Frandi, 
the  next  step  is  to  determine  whether  it  does  not  equally 
apply  to  the  present  Statute  of  Wills.  There  is  Doliny 
ground  for  distinction,  for  the  only  difference  as  rdates  to 
this  case  is  attestation  by  two  instead  of  three  witnesses,  • 
bequest  of  personal  estate  being  now  governed  hj  the  mm 
rules  as  apply  to  devises  of  real  property. 
How  applica-      This  brings  us  at  once  to  the  question,  whether  the  Milan 

ble  to  the  script,  script,  being  a  separate  paper,  distinct  from  the  codicil  rf 
the  26th  April,  18S9,  and  not  executed  according  to  ^ 
Statute,  is  incorporated  as  part  of  the  codicil  of  April,  IM 
— republished,  in  the  proper  sense  of  the  term,  the  Mifai 
codicil  cannot  be,  for  it  never  was  legally  published,  ordsly 
executed. 

Bearing  in  mind  that  certainty  and  prevention  of  mistaltfi 
are  requisite,  let  us  examine  the  words  of  the  codicil  rf 
April,  1839.  There  is  no  express  reference  to  the  Mih> 
script  by  date,  by  contents,  or  by  any  specific  descriptiff 

•  2  Ves.  jun.  20i.  t  6  Yes.  jim.  5fi5i 


l»U»]  PRIVY  COUNCIL.  161 

which  could  identify  it.  The  words  to  be  relied  on  are :  Junb  13. 
*•  I  ratify  and  confirm  my  said  will  and  codicils."  If  such  fCT~ 
words  are  sufficient  for  incorporation,  then  general  descrip*  MarqMer^brd^ 
lion  will  incorporate  without  express  reference  or  identifica- 
tioiu  Is  general  description  certainty  without  chance  of 
mistake?  We  will  trace  the  consequences  which  may  re* 
suit  from  holding  general  description  sufficient.  First,  in- 
stead of  attaching  to  the  word  <*  codicil "  its  strict  and 
primary  sense,  a  merely  popular  acceptation  of  the  term 
must  be  substituted.  Second,  in  the  popular  acceptation  of 
the  term,  as  has  been  already  discussed,  any  paper  of  a 
testamentary  kind,  signed  or  unsigned,  might  be  intro* 
duced.  Third,  this  would  of  necessity  introduce  uncer- 
tain^, for  it  might  be  that  the  testator  intended  to  refer  to 
some  and  not  to  other  papers ;  and  thus  many  of  the  mis- 
chiefs existing  under  the  old  law,  and  which  this  Statute 
was  intended  to  prevent,  might  be  renewed.  The  want  of 
specific  identification  would  of  necessity  repeal,  to  a  certain 
extent,  the  Statute  ;  for,  if  a  general  reference  would  dot 
why  should  not  a  testator  write  as  many  codicils  as  he  pleases 
ader  the  incorporating  codicil,  and  by  omitting  to  date  them, 
or  by  ante-dating  them,  defeat  the  provisions  of  the  Sta- 
tute ?  Is  it  possible  to  contend  that  this  construction  might 
not  produce  uncertainty?  What  the  Statute  requires  is 
flignatare  and  attestation ;  without  such  protection,  the  law 
saysy  property  shall  not  be  bequeathed,  unless  the  paper  to 
he  incorporated  is  as  clearly  identified  as  if  it  was  actually  a 
part  of  the  executed  will  or  codicil :  to  give  it  otherwise 
iralidity  and  effect,  would  be  to  say  that  property  might  be 
bequeathed  without  the  attestation  of  witnesses;— in  other 
words,  pro  tanto^  to  repeal  the  Statute. 

It  may  possibly  be  said  that  the  intentions  of  the  testator 
will  be  defeated  by  this  decision,  and  if  so,  we  may  lament 
it ;  but  we  sit  here  not  to  try  what  the  testator  may  have  in- 
tendedy  but  to  ascertain,  on  legal  principles,  what  testamen- 
tary instruments  he  has  made,  and  we  must  not  be  induced 
by  any  consideration  of  intention  or  hardship  to  relax  the 
provisions  of  a  Statute  (perhaps^  the  most  important  of  mo- 
dem times)  for  the  disposition  of  property  by  wilK 
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June  ld«  •        Being  of  opinion  that  all  the  facts  stated  in  this  All^atioD 
Cr^kZ  T     ^^"^^  ^^^  ^^  proved  as  laid^  entitle  the  Milan  Script  to 
Marq^Btrtfbrd.  probate^  we  must  affirm  the  Decree  of  the  Judge  of  the  Pre- 
rogative Court  rejecting  the  Allegation. 
Costs.  With  respect  to  the  costs,  considering  the  very  peculisr 

circumstances  of  this  case,  we  shall  advise  her  Majesty  to 
direct  that  the  costs  of  the  appeal  in  this  Court  be  paid  out 
of  the  estate :  the  costs  in  the  Court  below  are  already  giveo 
in  a  similar  manner.  But,  to  prevent  an  injurious  precedent, 
we  must  add  that,  in  other  cases,  such  recommendation  will 
not  be  repeated,  save  under  circumstances  equally  pecnliir 
and  stringent. 

Judgment  below  affirmed,  and  cause  remitted.* 


Judgment 
affirm^. 


Proctors :  Boicdlery  for  the  Appellant ;  FoXy  for  the  Respon- 
dents. 


Vtetogatibr  OTourt  of  OTantniburv* 

June  19. 


A  will,  con« 
eluding  upon 
the  third  side 
of  the  Twper, 
signed  and  at- 
tested  on  the 
second  (inter- 
mediate) side, 
otherwise 
blank,  admitted 
to  probate,  as 
being  signed 
(though  not  at 
the  ••  foot")  at 
the  "end,"  in 
conformity 
with  the  Act. 


In  thb  Goods  of  Thohas  Bakbr,  dbc— -Afo^aoa,  ex- 
jMir^e*^— The  deceased  died  25th  April,  1844,  leaving  a  wi- 
dow and  daughter,  his  only  child,  whom,  by  a  will,  dated 
SI  St  October,  1838,  he  appointed  his  executrices.  The  will 
was  written  on  paper  folded  in  the  middle,  ao  as  to  mab 
four  sides,  or  pages,  and  commenced  on  the  first  aide^  and 
was  continued  on  the  third  side,  where  it  condaded  with  the 
testimonium  clause  thus :  **  In  witness  whereof  1  have  hen* 
unto  set  my  hand  and  seal  this  thirty-first  day  of  October,  is 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thifty- 
eight."  There  was  room  at  the  end.  of  the  pa^  far  the  i^ 
nature  of  the  deceased,  but  not  for  the  atteatation-claiiie^ 
which  was  as  follows :  **  Signed,  sealed,  published,  and  de- 

*  The  Committee  consisted  of  the  Lord  President,  Lord  CampbcR. 
Mr.  Baron  Parke,  the  Judge  of  the  Admiralty.  Court,  and  Vice  Cliaa- 
cellor  Knight  Bruce. 
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dared  by  Thomas  Baker,  as  and  for  his  last  will  and  testa-  Jumb  19. 
ment,  •in  the  presence  of  usy  who,  in  his  presence*  and  at  nah^S/K 
his  request,  and  in  the  presence  of  each  other*  have  here* 
unto  suhscribed  our  names  as  witnesses."  This  dause  was 
written  on  the  lower  part  of  the  second  (otherwise  blank) 
side  of  the  paper,  and  underneath  it  were  the  signature  of 
Che  deceased  and  the  signatures  of  the  two  attesting  wit- 
nesses.   The  property  was  about  £400  or  £500. 

KAtrimm^  D.»  moved  for  probate  of  the  paper.     The  Motion. 
whole  pn^perty  is  disposed  of  by  the  instrument,  and  there 
not  being  room  enough  for  the  attestation*cUuse»  the  testa- 
tor wrote  it  on  the  second  side,  and  placed  his  signature,  as 
I  submit,  at  the  end  of  the  will. 

Sir  H.  Jenner  Fust. — ^The  will  is  written  with  great  Dicuji. 
care,  and  in  a  large  hand,  without  any  alteration  or  oblitera- 
tion in  the  body  of  it.  The  attestation-dause,  which  is  in 
the  old  form,  is  very  full.  Now  the  Statute  requires  that 
the  signature  of  the  testator  shall  be  ''  at  the  foot  or  end  of 
the  will."  At  the  foot  of  this  will  there  is  no  signature, 
though  on  that  side  of  the  paper  there  is  ample  room  for  the 
name  of  the  testator,  but  not  for  the  attestation-dause.  The 
simple  question  is,  whether  the  signature  of  the  testator  be- 
ing on  the  second  side  of  the  paper,  this  is  or  is  not  a  com- 
pliance with  the  Act.  Now  it  appears  to  me  that,  looking 
at  the  place  where  the  signature  was  made,  it  is  a  suffident 
compliance  with  the  Act.  The  signature  is  at  the  *'  end/' 
though  not  at  the  '*  foot,*'  and  the  second  page  may  be  con- 
sidered as  a  wide  margin,  and  the  signature  *^  Thomas  Ba- 
ker" is  paralld  with  the  last  line,  and  it  would  be  carrying 
the  construction  of  the  Act  to  an  extreme  length  indeed  if 
this  should  be  held  not  to  be  a  suffident  compliance  with  its 
requisites.  The  whole  will  is  complete-^there  could  be  no 
occasion  to  add  to  it ;  but  as  there  was  not  room  for  the 
attestation-dause,  he  wrote  that  and  his  name  on  the  second 
side,  at  the  end  of  a  wide  margin.  I  am  of  opinion  that  Probate 
thb  is  a  suffident  compliance  with  the  Act.  granted. 

NtUony  Proctor. 
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JuNB  19.         Barlino  v.  Dare  and  Dark. — Matum^  ex^patie, — ^Tbe 

B  fi^toYJ)      ^^ceased,  Joseph  Dare,  died  at  Valparaiso*  15tb  June,  184S, 

leaving  personal  property  under  £100.    His  will,  dated  in 

■crib^   by  ^a  September,  1835,  contained  no  appointment  of  ezecaton, 

testator  in  his  but  bequeathed  the  whole  property  to  his  wife,  Ann  Bar- 

^de?  his  ^'  ^^"^  ^''^^    ^"^  ^°  ^'^^  ^^  deceased  had,  in  183 1 ,  sepantid 
name,  and  as  from  his  wife^  who  was  still  livings  and  had  from  that  time 

HlJSve^^leS  ^'"  ^'*  ^^^  cohabited  with  Ann  Barling,  who  passed  n 
tee,  — whereas  his  wife,  and  was  represented  to  be  so  by  the  deceased.   A 

from^'h^mTe  ^^^^^  ^^^  ^^^  taken  out  citing  the  real  widow  and  her  in- 
bad  been  sepa-  fant  son,  and  no  appearance  was  given. 

rated,  sunnved,      /j,  Phillimore,  D.,  moved  for  administration,  with  wifl 

—  allowed    to  * 

take    adminis-  annexed,  to  Ann  Barling,  spinster,    wrongly   described  as 

tration.  the  wi-  <«  ^nn  Barling  Dare."      * 
dow  being  cited  ° 

and  not  appear- 

'"^*  Sir  H.  Jennrr  Fust. — ^The  Decree  has  been  persomlly 

KcsBi.  served  on  the  widow,  and  on  the  infant  in  the  presence  of 

his  grandfather,  and  there  has  been  no  appearance  on  behalf 
of  either  to  shew  cause  why  administration  should  not  be 
granted  to  Ann  Barling,  spinster,  described  in  the  will  as 
Ann  Barling  Dare,  the  universal  legatee  named  in  it 
Here  is  sufficient  evidence  of  perianal  and  there  is  no  doslx 
that  the  party  applying  for  the  administration  is  the  penoa 
intended  to  be  the  universal  legatee,  though  she  ia  wrooglj 
Administra-  described.      Decree  administration,  with  the  will  amifiH 

tion  decreed,     to  the  party. 

Lopeday,  Proctor  for  the  Universal  Legatee. 


A  paper,  in  Coventry  t;.  Williams  and  Others.-— Caac«e.—Tbe 
tloUhe^^t  Earl  of  Coventry  died  in  the  year  1843,  leaving  a  will  md 
tor,  signed  and  several  codicils,  of  which  probate  was  taken  ;  bat  the  eI^ 
attested  by  two  ^^^^^^  ^^e  Hon.  Wm.  Jas.  Coventry,  declined  to  take  pro- 

wherein  he  says  bate  of  three  papers. 

m^iatd^rto  ^^^  ^'"^^  ^**  *  codicil,  dated  17th  September,  1836^ 
A.  B.,  who  has  which  was  found  on  the  30th  September,  1841,  in  a  tom 
made  nay  will,  state,  and  the  question  as  to  this  paper  was,  by  whom  md 
following  codi.  when  it  was  thus  tom.  The  Earl,  in  the  summar  of  1S41, 
cil  to  it:  '  That  became  insane,  and  at  the  end  of  September  was  under  the 
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care  of  two  persons  employed  to  attend  insane  patients.   On      Juhk  19. 

the  SOth  of  that  month,  he  called  for  a  box  of  papers,  which    ^  

was  given  to  him ;  he  took  some  of  the  papers  out  of  it,  and      tPu&Zu.' 

tore  them^  and  the  fragments  of  the  codicil  in  question  were    .         .«    .^ 

IbuDd  amongst  them  upon  the  floor.    The  Court  was  of  opi-  —Held  qot  to 

nion  that  this  codicil  was  one  of  the  papers  destroyed  by  the  5f    ^**.^^"' 

*    *^  *         ^         tttry  on  tlie  face 

testator  at  that  time«  and  that,  he  being  not  then  of  sound  of  it,  and,  the 

mind,  the  act  of  destruction  was  null  and  void,  and  the  ^^^\ '"  >^  »"- 

....  tonal  cbaiacter 

codicil  was  entitled  to  probate.  not  being  sap- 

The  second  paper  was  a  codicil  dated  Slst  August,  1840,  plied  by  extrin. 
respecting  which  a  doubt  arose  whether  it  had  been  executed  fuged  probate.* 
in  conformity  with  the  Act.     But  the  Court  was  quite  clear 
that  the  paper  was  duly  executed. 

The  third  paper,  propounded  on  behalf  of  the  legatee^ 
was  in  the  handwriting  of  the  Earl  of  Coventry,  and  to  the 
following  effect  :— 

Severn  Bank,  Worcester, 
Nov.  18tb,  1840. 
In  conseqaence  of  a  late  introdaction  to  Mrs.Chase,  and  finding  her 
talents  and  virtues  were  nnrepaid  either  by  her  profession  (to  which 
she  is  an  ornament)  or  by  her  husband,  who  since  their  acquaintance 
has  tamed  oat  a  great  villain,  having  been  afterwards  proved  to 
have  been  married  at  Portslade,  near  Brighton,  to  a  Miss  Everell, 
I  have  determined  to  offer  as  a  tribute  to  her  talents  and  virtues  the 
following  small  pittance,  that  poverty  may  never  overtake  her.  I 
•hall  immediately  order  Mr.  Morland,  who  has  made  my  will,  to 
make  the  following  codicil  to  it:  '*  That  whereas  in  consideration 
of  my  sincere  affection  for  Fanny  Maria  Brunton's  irreproachable 
character  and  her  other  virtues,  she  shall  enjoy  from  me  the  small 
but  welcome  allowance  of  fifty  pounds  per  annum,  to  be  paid  by 
Messrs.  Coatts  and  Co.,  bankers,  Strand,  half-yearly,  quarterly,  or 
annaally,  as  the  said  Fanny  Maria  Brunton  shall  will  it,  and  after 
her  death  (which  I  cannot  contemplate  without  feelings  of  the 
deepest  regret)  to  her  son,  now  bom  Thomas  Chase,  but  illegiti- 
mate (since  the  horrid  previous  marriage  has  been  proved)." 
Given  under  my  band  and  seal,  this  18th  day  of  November,  in  the 
year  of  our  Lord  1840. 

COVENTBT. 


Witness, 
Thos.  Marcbant. 
Richd.  Chambers,  M.D. 


166  PREEOGATIVE  COURT.  [Titx.T. 

Jove  19.         Sir  J.  Dodstm,  Q.A.,  for  the  executor.   The  qoesdoD  ii, 
^^^~~        whether  this  is  a  testamentary  paper  at  all,  or  intended  by 
HTBmbm.'    Lord  Coventry  as  a  codicil  to  his  will.    It  is  not  so  de- 
Feli.  96.  8cribed»  as  all  the  others  are.    There  are  no  words  of  be- 

AsaoiftvT.      quest;    it  contains  only   a  promise  that  he  would  give 
instructions  to  have  a  oodidl  made,  and  there  is  no  evidoioe 
of  his  having  given  such  instructions.  There  is  nothing  dis- 
positive in  the  paper — ^nothing  to  be  done  by  his  e^^iociitor. 
Kings  Proctor  v.  Daines ;*  Griffin  v.  Ferard.f   It  is  a  qao* 
tion,  moreover,  whether  the  paper  is  duly  executed. 
R.  PluUimore,  D.,  on  the  same  side. 
Addams,  D.,  for  the  legatee.    This  is  a  provisional  codi- 
cil,  intended  by  the  testator  to  have  effect  if  he  should  ofll 
execute  a  regullir  codicil,  and  it  is  executed  in  conformity 
with  the  Statute. 
Cur,  adv.  vuU.      Per  Curiam. — I  roust  consider  the  question  as  to  dn 
paper :  it  is  an  important  point  whether  this  is  a  codidl  or 
not. 

March  I.  gm  H.  Jenner  Fust. — This  is  a  question  not  as  to  die 

JuDOMKNT.       capacity  of  the  testator,  but  as  to  the  character  of  the  paper 
itself,  and  as  to  the  due  execution  of  it. 
Character  of     The  first  question  is,  what  is  the  legal  character  of  die 

the  face'^of  it^"  P^P^'  °"  ^^^  ^^^^  ®^  *^  ^     ^^®  P*P^  °"  ^®  *'*^  ®^  *^  ** 
not  purport  to  be  testamentary,  that  is,  it  does  not  purpart 

to  be  a  paper  under  which  this  lady  was  to  take  an  annoitj 

of  £50 ;  for  it  speaks  of  an  act  not  then  done,  but  to  be 

done,  and  not  by  the  testator  himself,  but  by  Mr.  Morlsni 

I  apprehend  it  is  incumbent  upon  the  party  setting  up  sack 

a  paper  as  testamentary  to  shew  by  the  contents  of  the  paper 

itself,  or  by  extrinsic  evidence,  that  it  is  testamentary ;  fM 

is,  that,  by  that  identical  paper,  the  deceased  has  giveoi  er 

intended  to  give,  the  legacy.     If  a  paper  purports  to  be 

primdjitcie  of  a  testamentary  character^  it  is  for  the  paitf 

opposing  the  probate  to  shew  that  it  was  not  made  aafse 

teslandi ;  but  if  it  be  of  an  equivocal  nature,  it  must  be 

proved  by  the  party  setting  it  up  to  have  been  made  asfse 

icstandi.   That  is  the  difference  between  two  papen»  ctf 

•  3  Hagg.  E.  R.  218.  t  1  Curl.  OT. 
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testamentary  oii  the  face  of  it,  the  other  equivocal,  and  the  June  If>. 
equivocal  paper  may  be  made  out  to  be  testamentary  by  ex-  ^  ~7 
trinac  evidence.  I  am  of  opinion  that  this  paper,  on  the  WWktma. 
fkce  of  it»  is  not  testamentary,  but  purports  merely  to  be  a 
promise  to  do  an  act  through  the  instrumentality  of  another 
person.  I  think  I  am  confirmed  in  this  opinion  by  the  cir- 
cnroatance  that  the  other  two  papers  of  1836  and  1840^  pro- 
pounded on  behalf  of  other  parties,  are  described  as  codicils 
to  the  testator's  will :  '<  This  is  a  codicil  to  my  will,"  and 
"  This  18  another  codicil  to  my  will."  Those  two  papers  are, 
therefore,  differently  described  from  the  paper  before  the 
C^ort,  which  purports  not  to  be  an  act  done  at  that  moment, 
but  a  declaration  of  an  intention  to  do  an  act  at  a  future 
time,  that  is,  to  give  instructions  to  a  solicitor  to  prepare  a 
codicil  to  such  and  such  effect :  there  is  nothing  on  the  face 
of  the  paper  of  a  testamentary  character. 

The  next  question  is^  whether  it  is  shewn  by  extrinsic  Extrinsic  evi- 
evidence  that,  notwithstanding  the  form  of  the  paper,  it  was  ^"^^' 
the  intention  of  the  testator  that  it  should  operate  as  codicil- 
lary  to  his  will.  Now,  looking  at  the  evidence  of  the  two 
witnesses,  Marchant  and  Dr.  Chambers,  it  is  clear  that  nei- 
ther of  them,  at  the  time  they  witnessed  the  paper,  under- 
stood that  it  was  a  codicil  to  the  will  of  the  deceased.  The 
evidence  of  Marchant,  the  butler,  is  to  this  effect : 

At  the  time  of  my  witnessing  such  paper,  I  did  not  know  it  was 
a  codicil.  At  about  the  middle  of  the  day  in  question,  my  bell 
was  rang,  and  1  answered  it  by  going  into  my  lord's  green  room, 
md  I  there  found  Lord  Coventry,  and  with  him  Dr.  Chambers, 
who  had  that  morning  called  on  his  Lordship.  On  so  entering 
tfie  room,  the  paper  which  I  afterwards  witnessed  was  lying  on  a 
taUe,  on  which  also  were  pens  and  ink.  Lord  Coventry  said  to 
me,  **  Thomas,  I  want  yoo  to  sign  this  paper."  The  said  paper 
had  not  been  signed  by  his  Lordship  when  T  so  came  into  the  room, 
because  I  myself  saw  him  sign  it:  he  signed  it  in  my  presence, 
and  in  the  presence  of  Dr,  Chambers,  but  I  am  not  positive  whe- 
ther Lord  Coventry  signed  the  paper  before  I  and  Dr.  Chambers 
aigned.  It  is  my  belief  that  his  Lordship  signed  it  before  we  wit- 
nessed it,  and  that  he  did  so  in  onr  joint  presence.  I  cannot  recol- 
lect his  Lordship  affixing  his  seal  to  the  paper.  I  subscribed  the 
paper  in  the  presence  of  Lord  Coventry  and  Dr.  Chambers,  and  I 
ateo  saw  Dr.  Chambers  sign  it  in  his  Lordship*^  presence. 
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JiJVK  19.         On  cross-examination,  this  witness  repeats  that  he  wai 

g^  ~Z        not  aware  at  the  time  that  it  was  a  codicil  :  so  that  he  does 

WUSmn.      not  supply  the  defect  on  the  face  of  the  paper,  by  shewing 

that  it  was  described  or  declared  at  the  tiaie  to  be  a  codidl 

to  the  deceased's  will. 

Dr.  Chambers  deposes  to  this  effect : — 

Odo  day,  id  the  month  of  November,  1840,  upon  my  calling  is 
the  fore  part  of  the  day,  as  I  was  much  in  the  habit  of  doing:,  od 
Lord  Coventry,  he  desired  me  to  call  again  in  the  evening*  to  visit 
Mrs.  Chase  (an  actress,  I  believe),  who  was  staying  with  him,  ud 
unwell.    On  the  evening  of  the  same  day,  between  eight  and  nine 
o'clock,  I,  agreeably  to  his  Lordship's  request,  called  agaia  to  visil 
Mrs.  Chase.     I  found  her  in  the  dining-room  with  Lord  Ccnreotrf, 
sitting  by  the  fire  together.    After  the  lapse  of  perhaps  half  u 
hour,  Lord  Coventry,  speaking  to  Mrs.  Chase,  said,  "  As  Cbas* 
hers  is  here,  I  may  as  well  get  him  to  sign  this  paper  i*^  and  kti 
Lordship  thereupon  got  up  and  went  to  the  writing-table  in  tbe 
room,  and  took  from  a  drawer  therein  a  paper,  and  read  its  cos- 
tents  to  me.     The  purport  of  the  contents  of  the  paper  was  to  be 
queath  to  Mrs.  Chase  an  annuity  of  j£50  a  year.     I  fbrthcr  recsl- 
lect  that  his  Lordship  said  the  annuity  was  to  be  continued  to  kr 
little  boy,  and  to  be  kept  out  of  the  power  of  Mr.  Chase.    AceoHr 
ing  to  the  best  of  my  present  recollection  and  belief.  Lord  Coveatijt 
after  having  so  mentioned  to  me  the  purport  of  the  aaid  papoi 
then  at  the  said  writing-table,  signed  his  name  to  it,  lihd  tba 
holding  the  paper  to  me,  he  (without  going  to  the  door  of  tbe 
room,  the  room  being  small)  called  in  his  man,  Marehant,  wk 
was  waiting  (as  usual)  in  a  small  hall,  or  ante-room,  and  vbs 
came  into  the  room  immediately.     Upon  Marchant'a  coming  iali 
the  room.  Lord  Coventry  desired  him  to  sign  his  name  to  thewi 
paper,  which  Merchant  did,  at  the  writing-table,  in  the  preaCHf 
of  Lord  Coventry  and  of  me,  Mrs.  Chase  being  also  present;  id 
having  signed  it,  Marehant  withdrew.    My  present  belief  is,  tht 
I  did  not  sign  the  paper  until  after  Marehant  left  the  room,  heeutt 
I  have  some  recollection  of  having  mentioned  to  Marehant,  tf  I 
wa^  leaving  the  house  that  evening,  that  I  also  had  aigned  it. 

On  interrogatory  he  says  : — 

I  have  no  recollection  of  Lord  Coventry  having,  in  exact  tertf^ 
called  the  paper  in  question  a  codicil  to  his  will ;  be  did  notaik 
me  to  sign  it  as  being  a  codicil.  I  did  not  (being  unacqasislBl 
with  the  legal  operation  of  similar  papers)  know  that  ancii  fif 
would  take  effect  as  a  codicil  to  his  will.    It  was  the  inpictfii> 
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on  my  mind,  at  the  time  of  signing*  and  witnesaing*  the  paper,  that 
it  was  not  more  than  a  memorandom  or  secarity  to  Mrs,  Ghue 
that  bia  Lordship  would  make  her  the  allowance  therein  men- 
tioned. I  considered  that  the  annuity  mentioned  was  already  in 
coorse  of  payment,  and  not  postponed  (as  in  a  codicil)  until  his 
Lordship's  death.  After  I  had  witnessed  the  paper,  Lord  Coventry 
handed  it  to  Mrs.  Chase,  saying,  "  That  is  a  sufficient  security 
for  yon  ;**  and  she  then  folded  it  up  and  placed  it  in  her  bosom. 
Lord  Coventry  also  said,  *'  I'll  speak  to  Morland  about  it." 


Juxx  19. 

Covmiiy  T. 
WmamM. 


So  ihatp  according  to  this  witness,  afler  delivering  to  her 
the  paper,  the  deceased  was  to  speak  to  Mr.  Morland  to  carry 
it  into  effect. 

This  is  the  evidence  of  the  only  witnesses  present  at  the 
transaction^  and  they  cannot  say  that  Lord  Coventry  signed 
the  paper  as  a  codicil  to  his  will ;  the  impression  on  Dr. 
Chambers's  mind  was,  that  it  was  a  memorandum  or  security 
to  her  that  he  would  make  such  a  provision  for  her ;  there 
-18  nothing,  therefore,  to  supply  the  defect  in  the  character 
of  the  paper  on  the  face  of  it. 

Then  a  question  arises,  whether  the  delivery  of  the  paper  Delivery  of 
^to  Mrs.  Chase  (or  Miss  Brunton)  was  sufficient  to  supply  ^®  P^pcr- 
-mhat  is  deficient  in  the  character  of  the  paper.  I  am  of  opi- 
nion that  it  has  no  such  effect.  It  has  been  suggested  in  the 
Argument,  that  thelestator  signed  this  paper  as  a  provisional 
codidlt  to  operate  in  the  event  of  his  not  making  a  more  for- 
-sial  one ;  but  there  is  nothing  in  the  evidence  to  shew  that 
such  was  the  intention  of  the  testator ;  on  the  contrary,  it 
spears  aa  if  he  did  not  consider  this  as  a  codicil  to  his  will, 
Ibr  it  18  differently  described  from  the  other  instruments.  It 
has  been  said  that  the  impressions  of  the  witnesses  as  to  the 
diaracter  of  the  paper  ought  not  to  operate  upon  the  mind 
of  the  Court,  which  may  decree  probate  notwithstanding 
their  impressions;  but  the  impressions  of  the  witnesses,  where 
there  is  no  evidence  on  the  face  of  the  paper  itself,  are  of  im- 
^rtance.  The  paper,  on  the  face  of  it,  could  not  have  been 
intended  to  operate  as  a  provisional  codicil.  [Addanu,  This 
points  as  to  the  character  of  the  paper,  was  not  called  to  our 
attention  in  the  first  instance ;  if  it  had  been,  we  could  have 
avpplied  the  defect  in  the  evidence.    The  other  party  did 

TOL.  TIT.  z 
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Coventry  v. 
.  fVunawUm 


JuMB  19.  not  oppose  the  Allegation ;  they  joined  issue,  and  admittal 
that  it  was  a  testamentary  paper.  I  never  recollect  an  ob- 
jection taken  at  such  a  time  that  the  paper  was  not  aoodidL 
It  is  treated  as  a  codicil  in  the  Answers.]  Suppose  the  Alle- 
gation had  been  opposed,  what  could  the  Court  say  ?  It  a 
competent  for  them  to  shew  that  it  was  not  a  codicil  to  die 
will.  \Addamt.  Suppose  the  Answers  had  denied  that  die 
paper  was  testamentary ;  we  could  have  brought  in  an  addi- 
tional article  to  shew  that  the  testator  meant  it  as  a  onfidL 
It  is  not  fair^  at  the  conclusion  of  the  cause,  to  object  to  tke 
paper  that  it  is  not  testamentary.]  Must  I  not  look  at  the 
For  further  paper  itself?  Is  there  any  further  argument  you  wooU 
argument  ^^^  ^^  ^^^^  p  [Addams.  Yes.]  I  should  be  glad  to  hear  it 
Let  the  case  then  stand  over. 


June  19. 
AEauMxirr. 


AddatM. — Since  the  question  was  before  the  Court,  I  laie 
made  inquiry^  and  I  can  find  various  cases  of  an  objection 
on  the  admission  of  an  Allegation^  to  the  character  of  ate^ 
tamentary  paper,  but  no  case  in  which,  when  a  paper  hs 
been  propounded  in  a  Comdidii  as  a  testamentary  paper,  ad 
the  plea  has  been  admitted  without  opposition,  at  the  hei^ 
ing  of  the  cause,  the  paper  has  been  objected  to  as  not  t» 
tamentary :  on  the  contrary,  I  find  that,  if  the  Comdidk  ht 
been  admitted  without  opposition,  the  testamentary  chan^ 
ter  of  the  paper  is  conceded  by  such  admission  of  the  Cm- 
didiL  The  only  question  at  issue  is  the^/^uliffii  of  the  fsgoi. 
The  testator  has  given  it  a  testamentary  character  ;  he  mfi 
*'I  shall  immediately  order  Mr.  Morland,  who  has  made  af 
will,  to  make  the  foUofving  codicil  :**  that  is,  to  put  tiiiic^ 
didl  in  a  more  regular  form  and  shape.  If  it  had  been  • 
mere  promise  or  engagement  to  make  a  provision  lor  lfi> 
Brunton,  would  the  testator  have  required  the  presence  n' 
attestation  of  two  witnesses  ?  It  is  too  late  ^  the  odtf 
party  to  take  the  objection  now ;  they  have  admitted  dii 
the  paper  is  testamentary,  and  they  take  issue  on  the  qB» 
tion  whether  it  is  well  executed. 

Sir  J.  Dodsofif  Q.A.,  for  the  executor*  The  remaikt^ 
Dr.  Addams  leave  the  case  as  it  before  stood,  when  theCosrt 
intinmted  its  opinion,  that  the  paper  was  not  testanieiilaiy> 


CovttUrp  T.- 
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What  is  the  plea?    That  the  deceased,  having  a inind  and      jvv%  19l 

iDtentian  to  make  a  codicil  to  his  will,  did  so  and  so.    We 

oonld  not  object  to  soch  a  plea.  It  is  said  we  have  treated 

the  paper  as  a  codicil  in  our  Answers ;  but  in  our  Answers 

we  term  it  a  <'  pretended  "  codicil.    It  is  indispensable  to  the 

▼alidity  of  a  paper  of  this  kind,  that  it  should  be  intended  to 

take  effect  at  the  death  of  the  deceased ;  whereas  such  in- 

tewtjon  does  not  appear  on  the  face  of  this  paper,  nor  is  it* 

■lade  oi^t  by  extrinsic  evidence.    The  very  words  of  the 

paper  ahew  that  its  effect  is  not  dependent  upon  the  death 

of  the  deceased. 

iliUoHW. «— Last  Court-day,  the  Court,  in  Pearce  v. 
Pearce,^  rejected  an  All^ation  propounding  an  endorse- 
ment on  a  bond,  on  the  ground  of  its  not  being  testamentary.^ 

Sib  H.  Jbnnbb  Fust. — I  do  not  think  there  is  any  thing  Jodomimt. 
in  the  objection  that  the  question  was  not  raised  at  the  time 
of  the  admission  of  the  Condtdit^  for  if  it  was  not  clear  upon 
the  face  of  the  paper  that  it  could  be  objected  to  as  not  tes- 
tamentary, it  would  have  been  said,  **  Let  us  -  see  what  the 
witnesses  will  say  ;"*  and  the  pleading  it  as  a  codicil  would 
entitle  the  Court  to  admit  the  Allegation,  unless  it  was  clear 
oo  the  face  of  the  paper  that  it  could  not  be  considered  as  a 
testamentary  act.     In  Pearce  v.  Pearce,  the  instrument  was 
incomplete  in  itself.    In  this  case,  the  question  is  whether 
it  was  an  act  done  or  to  be  done ;  that  is,  whether  it  be  a 
codicil  to  take  effect  after  the  death  of  the  deceased ;  whe- 
ther it  wai>  in  fact,  an  act  done  by  the  deceased  with  an  in« 
taition  to  give  effect  to  the  paper  as  a  codicil  of  itself.    Now 
it  ia  the  impression  of  both  the  witnesses,  that  it  was  not 
executed  as  a  codicil,  but  simply  as  a  memorandum  or  pro- 
aaiae  to  Miss  Bninton  that  the  deceased  would,  at  a  future 
time,   execute  a  codicil  to  the  effect  of  this  paper.     Dr. 
CJbambers  considered  at  the  time  that  it  was  a  memorandum 
«r  security,  and  Marchant  had  not  the  least  notion  at  the 
time  that  he  was  signing  a  codicil  to  the  deceased's  will. . 
Looking  at  the  face  of  the  paper  itself,  I  am  of  opinion  that 

*  Ante,  p.  145. 
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JUMX  19. 
CovmUiy  T. 


Fkper  pro- 
nounced 
against. 


the  paper  is  not  in  the  least  executory.  What  is  it  ?  The 
deceased  first  states  the  reasons  why  he  thought  of  making 
a  provision  for  this  lady,  and  then  says,  "  I  shall  imme- 
diately order  Mr.  Morland,  who  made  my  will,  to  make  the 
following  codicil/'  I  cannot  say  that  this  is  an  act  by  whidi 
an  annuity  of  £50  is  secured  to  her ;  it  is  only  a  ptaam 
that  he  will  order  his  solicitor  to  make  an  instrament  to  tfait 
efiect.  Whether  he  made  her  this  allowance  at  an  euha 
period  is  not  the  question  here ;  but  there  is  nothii^  te 
shew  that  he  made  her  any  allowance  in  his  life-time.  I 
have  no  evidence  but  the  paper  itself  whence  it  af^Ntn 
that  it  was  an  act  to  be  done,  and  not  an  act  done ;  whentf 
the  other  codicils  are  expressly  declared  to  be  codidla  to  In 
will. 

Under  these  circumstances,  the  Court  is  bound  to  pro* 
nounce  against  the  paper,  and  as  it  was  necessary  to  pi^ 
pound  it,  1  decree  the  expenses  out  of  the  estate. 

Proctors : — Loveda^^  for  the  executor ;  F,  Clarks^mj  for  the 
legatee ;  C,  Fenton  and  EngUheariy  for  the  other  parties. 


Bottomry.— 
Where  a  bond 
had  been  given 
for  advances 
made  by  a  9ua«i 
agent,  hypothe- 
cating ship, 
freight,  and  car- 
go,— the  ship 
and  freight  be- 
ing greatly  ina- 
dequate to  meet 
the  amount  of 
the  bond, — the 
opposition  of 
the  owners  of 
the  cargo,  on 
the  ground  that 
the  advance  was 


ii^tgfi  Otourt  of  aiimitaltv* 

June  21. 

The  ''Lord  Cochrane." — Act  on  Petition, — ^This  ml 
a  question  as  to  the  valid  hypothecation  of  the  cargo;,  under 
the  following  circumstances.  The  vessel,  belonging  to  }k 
Benson,  of  Liverpool,  sailed  from  England  in  the  spring  of 
1839,  for  the  island  of  Ascension,  with  Gk>vemment  stora; 
thence  to  Pernamhuco.  Having  landed  the  atorea  at  Aseo^ 
sion,  she  proceeded  to  Pernamhuco,  where  the  rest  ti  d* 
cargo  was  disposed  of,  and  a  return  cargo  obtained*  Oi 
leaving  the  harbour,  however,  the  vessel,  running  upon  tte 
bar,  suffered  damage,  and  was  forced  to  pat  back.  Hm 
master  had  been  directed  by  his  owner*  on  his  arrival  ^ 
Pernamhuco,  to  address  himself  to  the  house  of  M'Calmoat 
and  Co.,  between  whom  and  Mr.  Benson  some  commuoici- 
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don  had  taken  place,  bot  they  were  not  formally  appointed      Jum  21; 
his  agents.    Repairs  being  necessary  to  enable  the  vessel  to  /^^"^II-^,,^ 
resonie  her  voyage,  MK^almont  and  Co.  advanced  money 
for  that  purpose  (the  master  being   without  funds),  *"^nefit^o/  their 
ultimately,  those  repairs  and  the  expenses  of  the  ship  hav-  property,    not 
ing  amounted  to  £7,132,  the  master  executed  a  bottomry  J^^^p^^M^ 
bond  for  that  sum,  hypothecating  ship,  freight,  and  cargo,  ced  for. 
On  the  vessel's  arrival  in  this  country,  she  was  sold,  and 
produced  only  £1,676.    This  sum  and  the  freight  were  ina^ 
dequate  to  meet  the  amount  of  the  bond  (£8,558,  including 
interest),  and  £4,916  was  sought  to  be  thrown  upon  the 
cargo,  the  owners  of  which  endeavoured  to  protect  their 
property  from  liability  by  alleging,  first,  that  the  cargo  was 
not  legally  hypothecated ;  and  secondly  (this  point  being 
abandoned  in  the  Argument),  that  the  transaction  was  frau* 
dulent. 

AddamSf  D.,  for  the  owners  of  \he  cargo. — The  question  A  moment. 
is  not  as  to  the  validity  of  th6  bond  generally,  but  as  it 
aflects  the  cargo  and  the  owners  of  the  cargo.    Whether  it 
could  be  opposed  by  the  owners  of  the  ship  and  the  freight 
ie  a  question  with  which  we  have  nothing  to  do.    It  is  not 
many  years  ago  since  it  was  greatly  questioned  in  this  Court 
whether,  under  any  possible  circumstances,  it  was  in  the 
power  of  a  master  to  hypothecate  the  cargo ;  it  was  deter* 
mined,  for  the  first  time,  in  The  "  GratUudine"^  that  a 
master  had  such  power,  but  only  under  special  circum- 
stances.   The  advance  made  by  M'Calmont  and  Co.  might 
be  for  the  benefit  of  the  ship  and  freight,  but  it  was  not  for 
the  benefit  of  the  cargo,  and  before  cargo  can  be  hypothec 
-eated,  it  must  be  shewn  that  the  loan  was  for  the  benefit  of 
the  cargo.    That  house  was  acting  as  agents  for  the  ship, 
.  which  was  in  fact  consigned  to  them,  and  were  therefore  not 
entitled  to  require  a  bottomry  bond  for  their  advances.     The 
^  Hero»"\    Money  was  advanced  for  some  time  without  re- 
ference  to  bottomry  security.     The  master  might  have  tran* 
shipped  the  cargo  and  sold  the  ship.    A  sum  of  £8,000  has 
been  expended  upon  a  ship  originally  worth  £4,500,  and 
which  has  sold  for  £1,675  only.    The  expenditure  has  been 
•  3  Rob.  MO.  t  8  Dods.  144. 
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Joiti  8U     reckless;  undue  advantage  has  been  taken  of  the  maiter, 
JjmiCnJhrmLt.  '^^  nothing  Can  justify  the  hypotheeatipg*  of  cargo  but  ge- 
treme  necessity,  and  the  exigency  of  the  cargo  itself. 
Bayjbrd,  D.,  on  the  same  side. 

Harding,  D.,  and  ElpkinHane,  D*,  £or  the  boDdholden, 
stopped. 

JoooMXNT.  Dr.  Lushimoton.  —  Before  I  came  into  Coarty   I  hid 

carefully  read  over  the  papers  in  this  case^  and  the  origiml 
impression  made  upon  my  mind  as  to  the  validity  ci  diii 
bond,  has  not,  in  any  degree,  been  changed  by  the  aifs- 
ments  to  which  I  have  listened. 

A  great  many  of  the  facts  and  drcumatanoes  oontaiiisdii 
these  papers,  I  think,  are  not  relevant  to  the  main  qneitia 
at  issue.  The  bond  is  upon  the  ship*  fteigbt,  «nd  cargo,  and 
it  certainly  is  to  a  very  large  amount ;  but  whether  tkt 
amount  is  consistent  with  the  validity  of  the  bond  depcadi 
entirely  upon  the  facts  and  circumstances  of  the  caae.  lb 
owners  of  the  ship  and  of  the  freight  (who  are  the  partis 
that  appear  in  this  Court,  though,  in  fact,  the  underwritM 
are  the  parties  interested)  have  not  disputed  the  bcMid  aii» 
lates  to  the  ship  and  freight ;  but  that  is  no  reason  skf 
those  who  are  interested  in  the  cargo  should  not  make  m 
of  any  defence  competent  to  them  by  law  against  the  boai 
Now>  one  of  the  grounds  which  is  generally  put  forwui 
against  the  validity  of  a  bond,  is  that  either  a 
it  did  not  exist,  or  the  necessity  was  not  of  so 
a  nature  as  to  require  that  that  should  be  done  which  Im 
been  done  in  this  case.  But  it  is  quite  apparent,  npcm  CM> 
sideration,  that  the  greater  the  damage  which  occurred,  lis 
larger  the  expense  which  has  been  incurred,  the  gieiSf 
is  the  necessity  for  including  the  cargo,  and  for  this  i^ 
vious  and  plain  reason— that  the  ship  itself  may  be  i 
iicient  to  discharge  the  bond,  and,  therefore,  all 
vancing  money,  where  the  sum  is  large>  require^  as  th^ 
have  a  right  to  do,  the  security  of  the  ship,  ftdgfat,  tfi 
cargo ;  and  1  think  that  the  legal  principles  upon  this  sil^ 
ject  do  not  appear  to  have  been  clearly  understood*  si  di 
opposition  which  has  been  made  to  this  bond*     I 
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that  those  who  advance  money  on  bottomry,  whatever  may      Juni  81. 
be  the  amoont  which  they  undertake  to  advance,  however  r--^^^-^^ 
they  may  look  to  the  value  of  the  ship  and  freight,  or  to  the 
.  Talue  of  the  cargo,  have  a  perfect  right  to  take  the  securi^ 
of  all  three ;  and  for  this  one  reason,  among  others  :^  that  it 
nmy  happen,  and  has  happened  over  and  over  again  in  these 
CoartSy  that  the  ship  itself,  though  of  more  than  ample 
▼aloe  at  the  time  of  the  bond,  from  subsequent  misfortunes. 
Is  wholly  insufficient  to  defhiy  the  bottomry-bond,  and  the 
cargo  has  been  called  in  aid. 

Now,  let  us  look  at  some  of  the  facts  connected  with  this  The  fiicts. 

transaction ;  and  I  will  address  mys^f  to  those  facts,  taking 

into  my  consideration  at  the  same  time  one  of  the  arguments 

.very  much  pressed  on  behalf  of  those  who  oppose  the  bond, 

Dunely,  that  Mr.  Saunders,  resident  at  Pemambuco,  was 

the  agent  of  Mr.  Benson,  the  owner  of  the  ship.    It  appears 

that  this  vessel,  being  the  property  of  Mr.  Benson,  destined 

on  a  voyage  to  Ascension,  and  thence  to  Pemambuco,  was 

•ii€»t  by  him  addressed  to  the  firm  of  M*Calmont  and  Co.,  in 

-Pemambuco ;  but  that  a  conversation  took  place  between 

'him  and  one  of  the  partners  of  the  firm  in  London^-con- 

necCed,  certainly,  with  that  at  Pemambuco— and  in  the 

.•oarae  of  that  conversation  it  also  clearly  appears  that  the 

.ltn|Mressioli  on  Mr.  Benson's  mind  was,  that,  in  all  probaln* 

li^»  the  vessel,  when  it  arrived  at  Pemambuco,  would  be 

fut  hi  the  hands  of  the  Pemambuco  hciuse.     That  any  such 

Jmpresston  was  conveyed  to  the  London  house  is  not  so 

dear ;  hut  it  is  of  no  importance  at  all.     Mr.  Benson  gives 

inttroctions  to  the  master,  which  are  sufficient  for  his  guid* 

mace  when  he  arrives  at  Pemambuco,  and  which  he  would 

be  bound  to  follow  unless  extraordinary  circumstances  inter- 

vcnedy  that  is,  to  address  himself  to  the  house  of  M'Cal* 

■Mmt  and  Co.,  at  Pemambuco.     But  Mr.  Benson  causes  no 

^oroamnication  to  be  made  to'that  house ;  he  does  not  state 

to  them  that  he  adopts  them  as  his  agents ;  he  does  not  state 

diat  he  will  honour  their  bills,  nor  does  the  master  come  out 

'fron  this  country  to  them  with  any  credit  on  the  hbuse  at 

Ctomambttoo,  or  on  any  oiie  else»    Now,  assuming  that  they 

accepted  the  office  thus  imposed  upon  them,  suppose  that 
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Juki  21.  they  are  to  be  considered  the  agents  of  the  ofWDert-^in  ooe 
-JT~;  sense  of  the  term,  undoubtedly,  they  became  the  agents  sf 
the  ship — it  was  their  duty,  having  accepted  that  office,  to 
perform  all  that  was  incumbent  upon  them  in  that  capacitj; 
and  so  they  did,  for  they  caused  a  full  cargo  to  be  procured, 
themselves  being  amongst  the  greatest  shippers,  and  thej 
defray  the  expenses,  and  draw  on  Mr.  Benson  for  the 
amount,  he  being  a  person  of  known  respectability.  Wl»> 
ther  his  character  was  as  well  known  there  as  it  is  here,  ii 
not  a  matter  of  consideration;  they  thought  they  had  i 
sufficient  security  in  drawing  upon  him,  and  so  they  hsi 
This  transaction  being  over,  the  ship  sails,  but  she  mceb 
with  an  accident  almost  on  leaving  port,  which  renders  k 
imperative  on  the  master  to  bring  back  the  ship  to  PSemiii- 
buco.  Then  there  is  much  discussion  as  to  whether  the 
agency  was  resumed  or  not ;  but,  in  my  opinion,  this  is  Mt 
of  the  slightest  importance,  because  I  have  yet  to  lean  dMt. 
even  if  the  agency  of  the  vessel  were  resumed,  as  contended 
for  on  behalf  of  the  owners  of  the  cargo,  it  coold  realf 
make  any  alteration  in  the  legal  bearing  of  this  case.  Whei 
the  vessel  comes  in,  it  is  surveyed  in  the  usual  manner; 
survey  upon  survey  takes  place,  and  the  greatest  unoertaiB^ 
prevails  as  to  what  was  necessary  to  be  done  in  order  to  Ri- 
der her  seaworthy,  to  accomplish  her  voyage  to  Liverpsol; 
and  most  probably  the  assistance  of  the  agent  of  LIoydTs  va 
called  in  ;  for  I  am  at  a  loss  to  see  how  it  could  be  reee» 
cileable  with  duty,  either  on  the  part  of  the  master  or  i 
the  house  at  Pernambuco,  to  have  acted  in  a  matter  of  da 
description  without  the  concurrence  and  approbatioii  rf 
Lloyd's  agent.  It  is  generally  considered  in  these  ComH 
and  I  apprehend  most  properly,  that  one  of  the  greiMk 
safeguards  for  the  propriety  of  transactions  of  this  nature  ill 
recurrence  to  Lloyd's  agent ;  because  he  must  be  soppoHl 
to  be  selected  on  account  of  his  experience  and  dander,  ft 
appears  from  the  affidavit  of  Mr.  Saunders,  that  it  walMK 
till  the  latter  end  of  August  that  the  expenses  of  therc|Miii 
were  known  ;  and  it  is  contended,  as  against  the  validitf  if 
this  bond,  that,  having  previously  acted  as  agents  ftrdi 
ship,  it  was  the  duty  of  the  house  at  Pernambuco  to  fv>f 
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nadee  dist  they  would  no  longer  advtmdt  money  on'  Jvirv  21. 
But  Ad  they  adyance  money  on  credit  at  all;  or  did  Tg^g^AdLmB, 
ikeAemeelvca  Tetponsible  for  one  sixpence  of  these 
witlHMit  aecority  ?  I  matt  look  to  the  affidavit  made 
iaae,  and  ^Hiidi  it  not  contradicted  by  any  one  factor 
ttnce.  Sfr.  Sbunders  says,  that  '^ptfeviously^  to  the 
seement  of  any  of  the  repaint  and  before  be  had 
or  undertaken  to  make,  the  firm  of  M'Calmont  and 
my  mnmer  liable  or  responsible  to  any  person  what* 
ftir  the  eipensea  of  any  of  the  repairs,  it  was  dis- 
understood  and  agreed^  by  and  between  the  master 
ship  and  himself,  on  the  behalf  of  the  firm  of 
oont  and  Co.,  that  the  master  should,  previously  to  the 
of  the  TesseU  execute  a  bottomry  bond,  at  the  usual 
'  maritime  interest."  Now,  I  apprehend,  then,  if 
idayit  is  entitled  to  oredit-<-and  I  know  no  reason  why 
t— tiiat  the  master  had  distinct  notice. 

wbaX  are  the  caset)  and  what  are  the  legal  positions  An  agent  not 
subject?  It  cannot  be  contended  diat  an  ag«nt  is^^„^^^ 
liberty,  in  advancing  money,  to  resort  to  a  bottomry 
We  know  that,  years  ago,  where  an  agent  had 
ed  money  not  on  bottomry,  to  a  certain  extent,  he 
Idt  by  Lord  Stowell,  justified  in  requiring  a  bottomry 
ir  expenses  incurred.  The  **  Augusta***  If  tliis  be  so, 
tit  is  not  bounds  merely  because  he  takes  upon  him- 
e  diaracter  of  the  agent  for  a  ship,  to  advance  or  be*- 
esponsible  for  a  single  farthing.  This  case  has  been 
i  as  if  the  credit  of  Mr.  Benson  in  this  country  were 
'  the  same  thing  as  if  he  had  the  same  credit,  and 
have  had  money  advanced,  at  Pernambuco.  The 
0  I  am  to  try  is,  not  the  responsibility  of  Mr.  Ben- 
ren  if  a  bill  had  been  drawn  upon  him ;  but  would 
ly  at  Pernambuco,  under  the  existing  circumstances, 
een  content  to  advance  money,  and  take  the  chance  of 
syment  by  Mr.  Benson,  who  had  taken  care  that  no 
on  his  account  should  render  him  responsible  for  a 
farthing,  for  it  does  not  appear  that  he  gave  the  mas* 
rer  to  dtaw  at  Pernambuco  for  one  shilling,  and  it  does 

*  I  Dod8.283. 
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Jdki  21.      not  appear  that  he  had  any  correspondence  with  Pemamboco 
LordCoehnme  at  all,  much  less  that  he  authorized  the  house  to  draw  upon 
him  for  one  sixpence  ?     All  the  circumstances  of  the  cue 
are  in  precise  unison  with  its  being  an  advance  on  bottonuy. 
Advertisements  in  July,  or  notifications,  whichever  theyuf 
called,  were  posted  up  in  the  place  of  the  greatest  publidtj, 
and  whence^  of  course,  the  very  shippers  of  the  cargo,  ac- 
cording to  the  evidence  in  the  case,  must  have  been  cogni- 
zant of  the  fact ;  there  were  subsequent  advertisementi  ie 
the  newspapers,  and  it  is  not  pretended  that  any  person  was 
desirous  of  advancing  one-tenth  of  the  sum  requisite. 
Matter  not     This  brings  me  to  another  part  of  the  case — I  mean  the 
mu^cate  ^i1^  conduct  of  the  master  with  reference  to  the  shippers  of  tiie 
ownersofcai^^.  cargo.     It  is  said  that,  in  many  cases,  it  would  be  incon- 
bent  on  the  master,  before  he  takes  a  bottomry  bond*  to  hate 
communication  with  the  owners  of  the  cargo^  where  he  co, 
and  to  take  their  directions ;  but  really  this  observatioo  must 
be  subject  to  great  limitation,  under  the  circumstaDces  i 
this  case.    There  are  a  great  many  shippers,  whom  no  out, 
at  least  that  I  am  aware  of,  in  this  country,  knows  at  ttii 
moment.     It  is  very  true  that,  if  these  shippers  had  beea 
kept  Ignorant  of  the  circumstances,  it  would  have  beoi  i 
strong  argument  against  the  banajides  of  the  master  thatk 
had  not  had  some  communication  with  them  ;  hut  the  alii^ 
pers  were  on  the  spot,  and  they  must  have  been  cogmurt 
of  the  transaction,— I  am  not  speaking  from  an  inference  tf 
my  own,  but  from  facts  spoken  of  in  the  affidavits ;  and  if 
they  had  thought  it  for  their  interest  to  interfere  for  thepn- 
tection  of  the  cargo,  any  one  was  at  liberty  so  to  do ;  bat  it 
only  appears  that  one  or  two  individuals,  havings  the  sligM 
interest  in  the  cargo,  too  trivial  to  mention,  rc»dly  took  aaf 
share  in  the  transaction.  I  can  perfectly  well  imderstand  vlji 
if  this  cargo  had  been  shipped  at  the  risk  of  other  parte 
they  would  be  careful  lest  they  should  involve  themsdfcsii 
an  unpleasant  transaction;  but  this  at  least  is  dear— ^Mierf 
them  did  interfere ;  and  surely  that  is  much  the  same  lUf 
as  if  a  communication  had  taken  place  between  the  maflkr 
and  the  shippers,  and  the  answer  had  been,  ^  We  will  hiv* 
nothing  to  do  with  it — you  must  act  according  to  yoor  am 
discretion." 
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Now,  to  follow  the  transaction  up  a  little  further ;  let  us  Jcvx  21. 
aee  what  were  the  alternatives  offered  to  the  master.  It  is  Xowf ^dkroie. 
said  he  might  have  transshipped  the  cargo.  Perhaps  he 
might.  Is  there  any  authority  that  can  be  quoted  to  shew 
that  the  master  is  bound  to  transship  under  any  drcum- 
stancet?  or,  because  the  master  could  transship^  ^go,  a  Nor  autho- 
bottomry  bond  on  the  cargo  should  be  void?  It  would  come  ^^  ^®  ''*"■' 
to  this>  that  in  all  cases  where  there  is  an  opportunity  to 
transship,  you  could  not  bind  the  cargo  by  a  bottomry  bond ; 
ivhich  is  contrary  to  all  principle  and  to  decided  cases.  Why 
is  it  that  the  master  is  not  bound  to  transship  ?  I  apprehend 
fur  this  reason  :  that  the  master  acts  under  authority  limited 
by  law  in  very  many  particulars ;  because  it  would  be  dan- 
gerous to  intrust  him  with  too  large  a  discretion;  and 
though,  in  some  individual  cases^  it  might  be  beneficial  to 
the  particular  owners  in  that  transaction,  yet,  upon  the 
ivhole,  it  would  be  exceedingly  dangerous  to  invest  the  mas- 
ter with  such  great  discretion.  It  is  not  a  question  of  viti- 
ating the  insurance.  The  master  may  not,  under  all  the 
c^ircumstances  of  this  casci  have  seen  what  was  the  precise 
path  of  his  duty  as  regards  the  owner  of  the  ship  as  well 
as  regards  the  owners  of  the  cargo^  and  how  their  respec- 
tive  interests  might  have  been  affected  if  he  had  taken  upon 
himself  to  transship  the  cargo.  One  thing  is  clear,  that  at 
this  time  he  knew  nothing  o?  the  amount  of  expense^  and 
it  was  impossible  for  him  to  tell  what  it  would  be.  Was  he 
to  sacrifice  the  whole  freight?  Suppose  that,  upon  the  ac- 
cident occurring,  he  had  taken  upon  himself  to  transship 
the  cargo,  and  that  the  letter  directing  the  owners  to  insure 
it  had  failed  in  reaching  its  destination,  and  there  had  been 
no  insurance ;  where  would  have  been  the  liability  ?  These 
are  not  matters  so  clear  as  they  seem  to  be,  but  would  have 
been  dangerous  to  the  master  unless  he  clearly  saw  the  way 
to  the  equitable  protection  of  all  persons  concerned  in  the 
ship,  freight,  and  cargo.  It  was  observed  that  he  might 
have  corresponded  with  the  consignees  at  home.  What 
would  have  been  the  consequence  of  that  ?  He  must  have 
locked  up  the  ship  and  cargo  for  three  months ;  and  at  the 
the  end  of  that  time,  is  it  not  most  probable  that  he  would 
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Jcvx  SI.      have  been  left  to  the  exerciae  of  his  own  judgsieDt?    And 

LoMoAnm^  would  it  have  been  possible  to  get  all  the  persona  kiteceftad 

in  the  cargo  to  have  united  with  the  owner  of  the  ship  to 

point  out  the  precise  course  to  be  pursued  ?    It  is  quite  vab 

to  suppose  that,  in  these  fluctuating  circumsftances»  chiag* 

ing  {rom  d^y  to  day,  he  was  to  wait  for  instructions  whidi 

could  not  be  received  within  three  months  in  the  sboitnt 

possible  time. 

Nor  to  Bell      One  other  observation  has  been  made ;  and  that  is»  tint 

the  ship.  ^^  might  have  sold  the  ship.     Again>  I  should  like  to  hste 

had  some  authority  for  this  position.    A  sale  at  Pemainbiioo 

of  a  ship  condemned  as  unsea worthy — a  sale  not  sanctioocd 

by  Lloyd's  agent !  what  sort  of  a  title  would  the  purdiaicr 

obtain^  and  what  sort  of  a  price  would  the  owner  get?  Bit 

there  is  no  authority  to  sanction  the  master's  selling  ^ 

vessel,  and  there  must  be  the  most  urgent  necessity  ftr 

it.    No  doubt  that,  by  the  later  cases,  it  has  been  8aid«  sid 

truly  said,  that  in  cases  of  undoubted  necessity^  wlkrre  Ik 

ship  and  cargo  would  be  totally  lost  unless  the  cargo  m 

taken  out  and  the  ship  was  sold^  the  master  may  sell ;  hit 

the  stringency  of  the  circumstances  is  so  gremt^  ifast  it  ii 

very  difficult  to  define  beforehand  what  are  the  ciici 

stances  which  would  not  merely  justify  the  sale,  bat  gim 

good  title.    It  is  not  necessary  for  me,  however^  to  arttf 

into  this  point,  because  I  am  clearly  of  opinion  that  tkff 

was  nothing  in  this  case  that  could  justify  the  master  is 

having  recourse  to  such  a  proceeding. 

Other  objec-       It  only  remains  to  observe,    in  few    words,  as  to  Ae 

foundation^°"'  ^^^^^  amount  of  the  repairs,  the  charges  made,  aod  tfce 
averments  that  a  bill  of  exchange  might  have  been  tsta 
Suppose  it  had  been  so  ;  suppose  that  in  this  case  a  bill  if 
exchange  had  been  taken,  and  a  bottomry  bond  taken  ski 
as  a  security,  or  rather  (as  we  call  it  in  these  Cooits)  tb 
bill  of  exchange  had  been  taken  as  a  collateral  second  ;«b 
know  that  it  is  the  every-day  practice,  that»  when  the  fai 
of  exchange  is  paid,  the  bottomry  bond  ia  not  sued  ku 
But  is  it  not  at  the  option  of  the  person  who  advanesi  ki> 
money  to  take  a  bottomry  bond  or  a  bill  of  exdua^  ' 
both,  and,  in  the  latter  case,  when  thff  vessel  has  aifivi' 
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Mfelj,  to  say,  "  I  will  be  ccmtent  to  Uke  repayment  of  the  ivys  21. 
money  with  the  ordinary  interest?"  But  how  that  can  2;^^^^,^ 
affect  the  validity  of  the  bond,  I  am  at  a  loss  to  conceive. 
If  the  charges  made  for  the  repairs  have  been  excessive,  or 
there  is  any  thing  in  the  other  charges  contrary  to  the  usages 
and  custom  of  merchants,  and  against  sound  principles  of 
fustice  and  eqm'ty,  the  remedy  is  to  refar  the  amount  of  the 
charges  to  the  Registrar  and  Merchants,  and  have  these 
charges  cut  down  according  to  their  decision,  subject  to  the 
opinion  of  the  Court  But  there  is  nothing  of  the  kind  in 
this  case ;  it  is  not  contended  that  there  is  any  thing  exces- 
sive in  the  commission,  which  is  five  per  cent,  in  the  one 
case  and  two  and  a  half  in  the  other.  It  does  not  strike  me 
that  that  is  excessive ;  but  if  it  be,  it  is  a  matter  for  the 
Registrar  and  Merchants,  and  not  for  the  Court,  to  consider. 
With  regard  to  the  premium  itself,  the  same  observation 
must  be  made.  The  Court  has  never  been  in  the  habit  of 
pronouncing  against  a  bottomry  bond  on  account  of  excess 
of  premium.  I  remember  that,  when  I  was  at  the  bar,  I 
urged  Lord  Stowell  strongly  on  this  point  where  the  pre- 
mium was  £Vi  between  Corunna  and  Portsmouth,  and 
Lord  Stowell  said  that  that  was  a  matter  for  reference,  be- 
cause the  amount  of  the  premium  charged  would  depend  on 
a  variety  of  circumstances,  whether  money  was  scarce  at  the 
port,  and  so  on,  which  the  Court  could  not  decide. 

In  the  present  case,  fraud  has  been  no  longer  contended ;  No  fhnd. 
I  see  nothing  fraudulent  in  any  part  of  the  transaction  ;  on 
the  contrary,  I  think  I  see  a  very  earnest  desire  on  the  part 
of  Mr.  Saunders,  who  acted  for  M<Calmont  and  Co.,  to  do 
his  duty  fairly  between  all  the  parties.  He  was  placed  in  a 
Btoation  of  great  difficulty,  not  from  his  own  fault.  He 
was  invested  with  no  specific  power  by  the  owner  of  the 
ship ;  he  was  left  to  the  exercise  of  his  own  discretion,  and 
might  meet  with  unexpected  circumstances  incapable  of 
being  defined,  at  the  time  the  accident  took  place,  or  for 
weeks  afler,  till  the  ship  was  examined.  He  was  placed  in 
9ach  a  situation  that  the  demands  were  growing,  but  he 
could  not  calculate  the  extent  to  which  they  would  go.  I 
see  no  reason  to  object  to  any  part  of  that  gentleman's  con- 
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JoKx  81.  duct,  and  I  think  the  correspondence  is  every  thing  thith 
-  r""7  could  be  desired  that  it  should  be,  I  have  only  to  exprai 
my  regret  that  circumstances  have  taken  place  whidi  have 
rendered  the  period  so  long  before  the  parties  are  entitled  to 
receive  the  amount  of  the  bond.  I  hope  no  greater  delij 
has  taken  place  in  this  Court  than  communication  with  Bn- 

Bond    pro-  zil  rendered  necessary.    I  pronounce  for  the  bond* 
nounced  for. 

Proctors : — Bowdlery   for  the  owner ;    Tebbsy   for  the  bond- 
holder. 


SfuHiciiil  OFommittoe  of  t^e  Vtibv  eowxsil 

June  22. 

Codicils,  op-      Panton  V,  Williams  and  others. — Cause ^Thii  wii 

ground  offraud^  originally  an  Appeal  from  a  sentence  in  the  Prerogatife 
—  the  facts.  Court  of  Canterbury^  in  a  suit  respecting  the  will  of  Mr. 
chw^orfraud  "^^"^^  Panton,  of  Plasgwyn,  in  Anglesea,  and  Denra 
rested,     being  Hall,  in  Denbighshire  (who  died  26th  May,  1837,  aged  75^ 

the^ttesting  w^^^^^J  ^**^  Judge  of  that  Court  pronounced  for  the  fiB- 
witnesses,  —    dity  of  a  will,  dated  6th  November,  1834,  and  two  codidli^ 
f^^    ^"^    dated  respectively  15th  October,  1886,  and  7th  May,  18S7, 
and  decreed  probate  thereof  to  Mr.  Thomas  Williams,  i 
Brynbras,  Carnarvon,  as  sole  executor  named  in  such  vilL 
An  appeal  from  that  decree  was  prosecuted  by  Mr.  Williis 
Barton  Panton  (Appellant),  son  of  the  testator,   named  sole 
executor  in  a  codicil,  dated  21st  April,  1831,   to  a  will  i 
Jul^'  ^^  November,    1828,  and   their  lordships   reversed'  tfce 

sentence  of  the  Prerogative  Court,  and  declared  that  pfs- 
bate  of  the  will  of  5th  November,  1828,  with  three  oodicik 
thereto,  dated  respectively  17th  November,  1829,  tH 
April,  1831,  and  29th  May,  1833,  should  be  granted  li 
Mr.  William  Barton  Panton,  as  sole  executor.  The  princi- 
pal cause  being  retained,  Mrs.  Lauretta  Maria  Wniianu^ 
Sept  12.  wife  of  Mr.  Thomas  Williams,  the  Respondent  in  the  origi" 

*  2  Notes  of  Ca.  Supp.  joci. 
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nal  cause,  intervened,  as  daughter  of  the  testator,  and  an       Juki  28. 
executrix  named  in  the  will  of  5th  November,  1828,  and     p  ~~ 
prayed  probate  thereof  and  of  a  codicil  thereto,  dated  17th      WUBmu' 
November,  1829,  and  opposed  the  codicils  of  2l8t  April, 
1831,  and  29th  May,  1833. 

By  the  will  of  5th  November,  1828,  the  testator  bequeaths 
the  whole  of  his  personal  property  equally  between  his  son, 
Mr.  W.  B.  Panton,  and  his  daughters,  Mrs.  Williams  and 
Mrs.  Hamilton,  appointing  the  three  executors.  By  the 
codicil  of  21st  April,  1831,  he  revokes  the  bequests  to 
Mrs.  Williams  and  Mrs.  Hamilton,  and  their  appointment  as 
executors,  and  gives  Mrs.  Williams  a  legacy  of  £400,  and 
Mrs.  Hamilton  a  legacy  of  £10,  bequeathing  the  whole 
personalty  to  Mr.  W.  B.  Panton,  and  appointing  him  sole 
executor.  By  the  codicil  of  29th  May,  1833,  the  legacy  of 
£400  to  Mrs.  Williams  is  reduced  to  £200. 

A  decree  issued  at  the  prayer  of  the  Appellant,  citing 
Mr.  Paul  Griffith  Panton,  and  Mrs.  Hamilton,  two  of  the 
children  of  the  testator,  and  his  grand-children,  to  appear 
and  see  proceedings,  and  on  behalf  of  the  Appellant,  an 
All^^tion  was  given  in,  propounding  the  will  of  5th  No- 
Tember,  1828,  and  the  codicils  of  17th  November,  1829, 
2l8t  April,  1831,  and  29th  May,  1833,  which  was  admitted  Not.  2a 
without  opposition,  and  eleven  witnesses  were  examined 
thereupon,  namely,  six  being  subscribed  witnesses  to  the 
testamentary  papers;  three  to  the  death,  character,  and 
handwriting  of  Mr.  Henry  Rumsey  Williams,  a  subscribed 
witness  to,  and  drawer  of,  the  two  last  codicils ;  and  two  to 
the  death,  character,  and  handwriting  of  Evan  Thomas,  a  sub- 
scribed witness  to  the  first  codicil.  An  Allegation  was  then 
brought  in  and  admitted,  on  behalf  of  the  Appellant,  exceptive 
to  the  testimony  of  three  subscribed  witnesses  to  the  codicils 
of  21st  April,  1831,  and  29th  May,  1833,  who  had  been  exa- 
mined on  his  own  Allegation  propounding  the  same,  namely, 
John  Holford  Grindley,  Owen  Roberts,  and  Henry  Brere- 
ton,  upon  which  Exceptive  Allegation,  eleven  witnesses 
were  examined.  The  three  witnesses  excepted  to  had  de- 
posed as  follows : — 
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JiTKB  28.         Grindiey,  an  mttorney's  olerir,  aged  35  (who  waa  eocaimiwd  aoi 


Ptniim  V. 


compulsoiy),  deposed  that  he  was  employed  by  the  late  Mr.Heuy 
^t'SffiTif  *  Aumsey  Williams  (father  of  Mrs.  W.  B.  PantOD),  who  was  an  ttr 
tomey  at  Penrhos,  Carnarvon,  as  his  clerk,  from  1825  to  1831, 
and  occasionally  since;  that  whilst  in  hia  office,  on  the  21st  Apcil, 
1831,  he  witnessed  the  execution  of  a  codicil  by  the  testator,  wboB 
he  knew ;  that  the  testator  on  that  occasion  drove  ap  in  hb  or 
rtage  to  Mr.  Rumsey  Williams*  house  at  Penrhos,  and  was  shen 
into  the  best  parlour,  where  they  were  for  hoars  togetlier;  tkt 
after  being  so  alone  together  for  hours,  in  eonsequeoee  of  a  wet 
sage  brought  by  a  female  senrant  of  Mr.  R.  Wiiliama,  the  witaoi 
and  Evan  Thomas  (since  deceased),  also  then  a  clerk  to  Mr.Si 
Williams,  went  to  the  testator  and  Mr.  R*  Williamay  in  the  bat 
parlour,  and  saw  the  testator  execute  the  codicil  of  that  date,  W 
tween  four  and  five  o'clock  in  the  afternoon  ;  that,  as  aoon  as  k 
and  Thomas  had  gone  into  the  parlour,  the  testator  aigned  tk 
codicil ;  Mr.  R.  Williams  then  asked  the  testator  to  pot  his  hugs 
on  the  seal  of  the  codicil,  which  he  did,  and  Mr.  R.  WiUiaai 
asked  him  if  he  declared  it  to  be  a  codicil  to  his  will,  and  Iw  mi 
**  Yes,*'  or  gave  some  affirmative  answer ;  that  Mr.  R.  Wilfiaaik 
then  the  witness,  and  lastly  Evan  Thomas,  signed  th^  codiei  ■ 
witnesses ;  and  that,  as  soon  as  this  was  done,  the  witnsn  Mi 
Thomas  left  the  room.  The  witness  deposed  that  ha  had  aont- 
son  to  doubt  that,  when  the  testator  signed  the  codioil»  he  to» 
"  generally  speaking,"  of  sound  mind,  and  faVy  capable  of  daii| 
that  or  any  other  similar  act  of  business ;  that  he  *'  seemed  to  k 
a  stupid  old  gentleman,"  but,  though  a  stupid  old  gentleman,  jad|^ 
ing  from  his  appearance,  yet  the  witness  could  not  say  that  be  vtf 
otherwise  than  of  sound  mind,  and  capable  of  making  a  oodieOti 
his  will,  or  of  other  business,  generally  speaking, — for  he  knevM 
little  of  him,  and  he  may  have  been  shrewd  and  clever  for  eW 
he  (the  witness)  knew,  generally  speaking;  bat,  on  the  partiodv 
occasion  when  he  attested  the  codicil,  he  was  not  capable  of  cH* 
cuting  it,  "  because  he  was  then  very  drunk, — he  was  then  vcrf 
much  intoxicated:"  he  had  seen  wine  and  spirits  on  the  taUi 
when  he  had  gone  into  the  parlour  where  he  and  Mr.  R.  WiDiiW 
were,  on  trifling  errands,  prior  to  his  attesting  the  codiciL 

Upon  the  interrogatories  (administered  on  behalf  of  Mn.  Wil- 
liams), the  witness  deposed  that  he  would  not  Tentnre  to  se«r 
that  there  was  not  wine  and  other  liquors  in  the  room  bsfort  ikl 
testator,  and  that  he  had  not  been  drinking  freely  theieof  bete 
the  execution  of  the  codicil ;  that  the  execation  did  take  pk«ti< 
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•  time  when  the  testator  had  been  drinking  wine  or  other  liquors,  Jun  82. 
•ad  was  ander  the  influence  thereof;  that  he  cannot  describe  the  pZZZ  • 
state  of  the  testator  at  the  time  further  than  by  saying  that  he  was  WMmM* 
then  very  drunk ;  his  personal  appearances  were,  that  he  looked 
drowsy,  and  sleepy,  and  drunken  ;  such  appearances  did  indipate 
tiimt  be  had  been  drinking  freely  at  the  time,  and  were  the  conse- 
quence of  intoxication ;  the  deceased  was  not  at  the  time  in  a  state 
to  make  or  execute  a  will ;  the  witness  fancies  he  was  not,  be- 
enuae  he  was  drunk  at  the  time ;  he  could  write  his  name  very 
welly  bat  the  witness  has  seen  a  great  many  persons  who  could 
write  their  names  a  great  deal  better  when  drunk  than  when  sober. 
Owen  Roberts,  landlord  of  the  Victoria  public-house,  at  Bangor, 
aged  44,  deposed  that  he  was  head  gardener  of  the  testator  for 
nine  years  prior  to  and  down  to  his  death ;  that  in  May,  1833,  he 
was  aent  for  by  his  master,  into  the  blue  parlour,  where  the  tes- 
tator was  sitting  at  a  table  near  the  (ire,  not  being  quite  well ;  he 
was  hanging  his  head  down  ;  that  Mr.  R.  Williams  was  sitting  on 
t6e  opposite  side  of  the  table ;  chat  Henry  Brereton,  the  testator's 
bniliflTy  was  tlyre,  standing  by  the  table,  rather  behind  the  testa- 
tor's chair ;  that  Mr.  R.  Williams  produced  a  paper,  by  taking 
H  oot  of  his  pocket,  and  laid  it  before  the  testator,  who  signed  it; 
that  Mr.  R.  Williams  lifted  a  seal  off  the  table,  and  put  it  upon 
the  paper,  telling  the  testator  to  lift  the  seal  and  acknowledge  it 
to  be  his  signature,  which  he  did ;  that  Mr.  R.  Williams  then 
handed  the  paper  to  Brereton,  who  signed  it,  and  handed  it  to  the 
witness,  who  signed  it  also ;  that  the  testator  had  another  pafier 
hcfore  him  when  the  witness  first  went  into  the  room,  which 
Mr.  R.  Williyras  put  into  his  pocket. 

Upon  the  interrogatories,  this  witness  deposed  that   he  did 
BMsntioa  to  his  wife,  the  morning  after  the  execution  of  the  codicil, 
that  he  was  sure  his  master  had  been  "  humbugged"  by  Mr.  R. 
Williams  ;  that  he  did  also,  two  or  three  days  afterwards,  go  to  a 
tenant  of  the  testator,  and  ask  whether,  if  the  testator  had  made 
a  will,  he  should  not,  in  signing,  have  declared  that  the  same  was 
his  will ;  that  he  will  not  venture  to  swear  that  a  fraud  had  not 
been  practised  on  the  deceased  at  the  execution  of  the  codicil ;  that 
he  believes  that  the  deceased  was  imposed  upon  by  Mr.  R.Williams 
ehanging  the  papers ;  that  the  paper  lying  on  the  table,  when  he  first 
.Altered  the  room,  was  not  the  same  which  Mr.  R.  Williams  after- 
wards put  before  the  testator  for  him  to  sign  ;  that,  for  the  paper 
which  the  testator  believed  he  was  signing,  Mr.  R.  Williams  had         ^ 
isbstituted  another  paper,  of  the  contents  of  which  the  testator 
vas  ignorant ;  that  he  saw  Mr.  R.  Williams  change  the  papers ; 

VOL.  III.  2  B 
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Juki  28.      he  took  the  paper  which  waft  lyiog^  bn  the  table  before  the  tcsti- 
^"^         tor,  dropped  that  paper  on  his  knee,  behiiid  the  table»  ao  that  Ike 

11^^1*7*      testator  could  not  see  it,  and  then  took  another  paper  eat  of  bii 
left-hand  breeches  pocket  slyly,  unfolded  that  p^per^  and  put  it 
before  the  testator  for  his  signature;  that  the  teatator  did  notice 
him  change  the  papers,  because  he,  being  unwell,  aat  hanging  Ui 
head  down  ;  that  the  paper  which  Mr.  lU  Williama  had  taken  fron 
before  the  testator,  and  had  dropped  on  hia  knee  behind  the  tskk^ 
tiie  witness  saw  him  fold  up  and  put  in  one  of  hia  pockets;  tkl, 
after  Mr.  R.  Williams  took  the  first  paper  from  before  tbete*- 
tor,  and  before  he  dropped  it  on  his  knee  behind  the  table,  the  wit- 
ness saw  him  write  an  *<  O "  in  the  margin,  and  aome  ^wa 
within  the  "  O;*'  the  *<  O"  was  about  the  size  of  a  ahilling;  on 
of  the  figures  was  a  **  5 ;"  that,  on  his  going  into  the  parlour,  Mr. 
R.  Williams  told  the  witness  and  Brereton  that  they  were  waay 
to  witness  the  testator's  signing  "  that  paper,"  pointing  to  the 
paper  lying  on  the  table  before  the  testator,  but  fot  which  ICr.  B. 
Williams  substituted  another  paper;  that  tbe  deceaaed said  Ml 
one  word  upon  the  occasion,  and  the  codicil  w«a  not  read  oferU 
him ;  that  the  testator  did,  to  the  best  of  the  witneaa^a  recolkdiii 
and  belief,  sign  his  name  to  the  codicil  before  a  aeml,  or  aay  ia- 
pression  in  wax,  as  now  appears,  was  placed  thereon ;  he  doaiait 
recollect  that  there  was  any  seal  on  the  codicil  when  he  nv  Ae 
deceased  sign  his  name,  and  he  does  not  believe  that  the  bit  lit* 
ter  *<n"  was  so  written  by  the  deceased  as  it  now  appears  lala 
surname ;  he  believes  that  some  alteration  haa  been  made  ia  « 
about  the  same  since  the  deceased  signed  the  codicil  in  his  pit- 
sence.    He  and  his  co-witness  did  not  sign  their  namci  at  ^ 
nesses  to  the  same  paper  he  (Roberts)  was  called  upon  bjMr.B. 
Williams,  in  the  presence  of  the  deceased,  in  the  firat  inataaccbl* 
attest ;  his  reason  for  believing  the  contrary  is  hia  having  seta  hi* 
change  such  paper  slyly  for  another. 

Henry  Brereton,  of  Bwlch,  near  Plasgwyn,  Angleaea,  Un0% 
aged  55,  deposed  that  he  was  steward  and  bailiff  to  the  testil' 
from  1822  till  his  death ;  that,  in  1833,  in  conaeqaence  of  a  Pii' 
sage,  he  went  to  his  master,  the  testator,  in  the  bine  pariotf» 
where  he  found  the  testator  and  Mr.  R.  Willtams,  mod  Owea  !•* 
berts  came  in  almost  immediately  after ;  that  Mr.  R.  Williava^ 
they  were  wanted  to  witness  Mr.  Panton's  signing  "that  paper,"*" 
the  paper  on  the  table  before  the  testator ;  that  Mr.  R.  WiOii*> 
wrote  something  in  the  margin  of  the  paper  and  retnmed  ittslhi 
testator,  who  signed  it,  then  Mr.  R.  Williama,  and  then  he  w^ 
Owen  Roberts ;  that  the  paper  was  not  read,  but  he  aupposedili* 
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didl ;  that  the  paper  which  was  then  lying  on  the  table,       Juke  29. 

the  testator  and  the  three  others  siirned,  was  that  in  which      _ 

Mr.  R.'  Williams  write  something  in  the  margin, — some-      WilHtmt' 

ke  the  letter  '*  O/'  with  something  inside  it.    The  witness 

I  the  testator  to  have  been  of  sound  mind  at  the  time,  quite 

!i  so  as  he  ever  was  at  any  other  time  of  his  knowledge  of 

d  fully  capable  of  making  a  codicil.    The  codicil  of  29th 

)33,  is  the  very  paper  which  was  signed  by  the  testator  in 

leoce  of  Mr.  R.  Williams,  the  witness,  and  Owen  Roberts : 

neas  is  greatly  surprised  at  not  finding  the  letter  <<0" 

hi  the  margin  of  the  paper ;  he  believes  that  letter  or 
Dg  like  it  to  have  been  written  there  by  Mr.  Williams ;  he 
it  sore  that  he  made  an  "  O  "  in  the  margin  of  the  paper 
he  witnesses  signed  it. 

he  interrogatories,  this  witness  deposed,  that  the  paper, 
he  witness  entered  the  parlour,  was  placed  on  the  table 
he  testator,  and  was  still  remaining  on  the  table  when  the 

left  the  room ;  he  will  not  venture  to  swear  that  there  was 
or  the  impression  of  a  seal,  in  wax,  on  the  codicil  at  the 
execution ;  the  seal  thereon  does  appear  to  cover  a  part  of 
ator's  name;  he  cannot  recollect  whether  the  testator  did 
lot  Sign  his  name  to  the  codicil  before  a  seal  was  placed 
I ;  he  does  not  believe  that  the   last  letter  **  n "  was  so 

by  the  testator  as  it  now  appears  in  his  surname ;  he  be- 
hat  some  alteration  has  been  made  in  or  about  the  same 
be  testator  signed  the  codicil  in  his  presence ;  he  and  his 
ess  did  not,  as  he  believe?,  sign  their  names  as  witnesses  to 
y  same  paper  which  he  believed  they  were  called  upon  by 
Williams  to  attest :  his  reason  for  believing  the  contrary  is 

saw  Mr.  R.  Williams  write  the  letter  "O,"  with  something 
side  of  the  "  O,"  in  the  margin  of  the  paper  which  he 
3pon  them  to  attest,  and  he  does  not  see  that  letter  in  the 

of  the  paper  on  which  they  signed  their  names. 

J  Allegation  exceptive  to  the  testimony  of  these  three 
«e8  pleaded  that  Mr.  Thomas  Williams  (Respondent) 
ampered  with  them,  and  by  bribes  and  promises 
ned  them  to  commit  wilful  and  corrupt  perjury  in 
depositions  upon  the  Appellant's  Allegation;  and  it 
)rth  various  facts,  and  certain  declarations  made  by 
iley,  which  were  deposed  to  by  the  witnesses  examined 
pport  of  the  Exceptive  Allegation. 
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F.  Kelly,  Q.C.,  and  CurteU,  D.,  were  for  the  AppdUnt, 
and  AddamSy  D.,  for  the  Intervener. 

Lord  Broughav. — Their  Lordships  have  dispensed  with 
a  reply,  on  behalf  of  Mr.  Barton  Panton,  as  they  have  do 
doubt  as  to  what  their  decision  ought  to  be. 

It  appears  to  their  Lordships  to  be  proper  to  disnw 
altogether  from  their  consideration  the  former  case,  for  tin 
among  other  reasons ;  that  only  one-half  of  their  Lorddnp 
heard  that  case,  and  that  other  learned  Judges,  who  &i 
hear  that  case,  are  not  now  present.  Therefore,  it  ii 
my  purpose  not  to  say  one  word  as  to  that  case,  od 
not  to  suffer  any  impression  from  a  recollection  of  the 
evidence  in  that  case,  and  the  result  of  that  case,  to  opente 
upon  the  present :  at  the  same  time,  the  course  whidi «« 
taken  by  the  learned  Counsel  has  almost  obliged  us  to  ids 
to  the  other  case. 

Now  the  case  set  up  in  support  of  the  two  codicils,— thil 
of  21  St  April,  1831  (which  is  the  mosC  important),  and  thi 
of  29th  May,  1833, — is  this:  that  two  of  the  subscribed  wil- 
nesses  to  the  former,  Evan  Thomas  and  Henry  Rumi^ 
Williams,  are  dead,  but  one  of  the  subscribed  witnesMfH 
that  codicil  is  alive,  and  he  clearly  proves  that  the  signatoe 
is  the  handwriting  of  the  testator,  and  that  it  was  subscribe 
by  him  in  his  presence,  and  in  that  of  Henry  Rumsey  WO* 
Hams  and  Evan  Thomas;  therefore,  there  \%  primdjmcuw 
dence  to  satisfy  us  of  the  due  attestation  by  witnesses  of  tUi 
codicil,  and  of  the  subscription  by  the  testator  hhnaiK 
This  consequently  casts  the  burthen  of  proof  the  other  wsf, 
upon  those  who  impugn  the  codicil,  and  the  mode  they  hivt 
taken  to  satisfy  us  is  by  cross-examination  of  the  sarviviRf 
witness  to  the  codicil  of  April,  1831,  to  shew  that,  though  it 
was  signed  by  the  testator  '*  when  he  was  of  sound  rnxDi 
and  capable  of  making  a  codicil  to  his  will,  or  of  other  btfi* 
ness,  generally  speaking;'*  yet  that,  though  so  genenOf 
capable,  <*  he  was  not  capable  of  executing  such  codicil,  b^ 
cause  he  was  then  very  drunk — ^he  was  then  very  much  iH" 
toxicated."     These  are  the  words  of  the  witness* 
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vl  observation  which  occurs  is,  bow  any  man  can  joyx  22. 
ward — not  an  illiterate  or  even  an  unprofessional  pZ^ 
an  attorney's  clerk,  for  this  person^  Orindley,  was  TFtBunm.* 
Mr.  Rumsey  Williams^  the  drawer  of  the  codicil^ 
Thomas  was  another  clerk, — how  an  attorney's 
come  forward  and  expect  to  be  believed  when  he 
Iges  himself  to  have  been  a  party  to  the  grossest 
he  now  says  that  the  testator  was  absolutely  in- 
'  making  a  codicil  at  the  time  he  attested  this  codi- 
iing  can  be  more  unfortunate  to  a  case  than  so  to 
hat  this  account  should  come  from  a  man  in  his 
es^  knowing  what  he  is  about,  and  cognizant  of 
and  operation  of  attesting  a  will,  at  least  that  the 
subscribing  a  will,  by  an  attesting  witness,  is  to 
e  party  whose  will  he  attests  from  having  a  fVaud 
against  him.  The  object  of  attesting  the  execution 
s  for  the  purpose  of  casting  round  the  bed  or  chair 
rson  who  is  making  a  testamentary  disposition  of 
ty  the  protection  of  the  law.  How  is  this  done  ? 
ing  an  attestation,  that  he  was  capable  of  doing  the 
opinion  and  by  the  evidence  of  the  senses  of  the 
testing  the  will.  Grindley,  therefore,  must  have 
on  the  evidence  of  his  senses,  that  Mr.  Jones  Pan- 
?stator,  at  the  time  he  did  the  act,  knew  what  he 
:;  that  he  was  of  sound  mind,  not  only  ''generally 
"  but  of  sound  and  disposing  mind,  and  that  he 
it  he  was  about,  at  the  time  of  the  execution  of  the 
irhereas,  his  account  of  the  transaction  now  is  that, 
bim  to  be  incapable  of  doing  the  act,  he  allowed 
it,  and  made  himself  a  party  to  attest  the  very 
P  the  truth — a  direct  falsehood.  It  is  most  dif- 
support  a  case  by  the  evidence  of  such  a  person. 
ly  even  possible  to  diminish  the  force  of  this  ob- 
^et  the  opposition  to  the  codicil  of  April,  1831, 
rely  upon  the  credit  due  to  Grindley 's  account  of 
>f  the  testator  at  the  time. 

cond  observation,  suggested  by  the  Vice- Chan- 
one  which  struck  my  mind  forcibly:  no  ground 
no  causa  scienlia,  is  assigned  by  this  witness; 
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IfilBau.  went  into  the  parloar  upon  several  trifling  occaaions;  \M 
it  is  not  said  that,  at  the  time  of  the  Jadum^  the  scdmi 
of  the  testator  were  confused;  that  he  ooald  not  boU 
his  pen ;  that  he  tried  to  speak  and  could  not,  or  dist  h 
could  not  stand ;  he  does  not  give  the  slightest  teat  of  tk 
intoxication.  And  there  is  another  drcomstanoe,  whickii 
just  brought  to  my  notice  by  the  Lord  Presadent :  when  m 
look  at  the  instrument  itself, — the  codicil  of  April,  I8Slr- 
there  is  no  indication  of  any  shaking  of  the  hand,  or  inj 
other  indication  of  the  signature  being  that  of  an  intoiiatd 
person. 

So  much  for  the  evidence  against  thia  codicil;  bat  if 
we  look  at  the  additional  evidence  on  the  Ezcsepdve  Al^ 
gation,  we  have  the  testimony  of  Mr*  Healea,  a  reipMS> 
able  practitioner,  employed   in  the  cause,  who  goes  fd 
examines  Grindley  in  the  first  instance,  and  Ghrindky  i 
lows  him  to  go  through  the  whole  examination,  andb 
says  not  a  single  syllable  as  to  Mr.  Jones  Paoton  hsfflf 
been  intoxicated  at  the  time  of  the  execution  of  the » 
dicil.    Mr.  Heales  says : — *'  He  further  stated  to  me  thiK 
the  testator  was  of  perfect  testamentary  capacity:  I^i 
quite  positive  he  stated  that  the  said  Jones  PantoOi  tb 
testator,  was,  at  the  time  he  executed  the  aaid  codicflv ' 
sound  mind,  and  that  '  the  codicil  was  read  over  to  the  tir 
tator  in  the  presence  of  all  the  witnesses  and  explained'  i 
him."      And  in  his  deposition  on  the  4th  and  5th  Arf* 
cles,  he  states  that  this  examination  took  place  on  the  M 
October,  1843,  and  Qrindley  was  not  examined  on  theOi* 
mission  till  11th  December,  1843.    Mr.  Heales,  thuuM 
could  not  apply  himself  directly  to  the  intoxication  of  tb 
testator ;  he  could  not  apply  himself  to  that  till  the  pobfo 
tion  of  the  evidence  under  the  Commission  ;  Mr.  Hesiei'' 
not  know,  and  could  not  contemplate  that  Gkindley  vvH 
have  told  the  story  he  did  tell.     Mr.  Heales  says:  "I  ^ 
positive  that  John  Holford  Grindley  did  not,  on  that  ocd^ 
sion,  state  or  suggest,  or  in  any  manner  indicate  his  bM 
that  the  testator  at  such  time  seemed  stopid  or  drunk,  or  tW 
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1  been  drinking  freely,  or  that  his  personal  appear-     Juki  2d» 
were  drowsy  or  sleepy,  and  indicated  that  he  had  been     _ 
iDg  freely  at  the  timei  and  were  the  consequences  of  in-      waUamM.' 
tion." 

t  other  observation  arises  upon  the  testimony  of  Mr. 
s.  Grindley,  in  his  evidence,  states  that  the  codicil 
ot  read  over  to  the  testator ;  Mr.  Heales  says,  when  he 
ioned  him,  he  (Grindley)  stated  to  him,  <^  that  the 
1  was  produced,  read  over,  and  explained  to  the  testa- 
nd  approved  by  him." 

these  circumstances  leave  their  Lordships  in  no  doubt 
*ver,  and  they  reject  this  part  of  the  evidence  of 
Uey. 

e  second  codicil,  of  29th  May,  1833,  is  material  in  set-  Codicil  of 
up  the  former,  and  in  negativing  the  story  set  up  ' 
It  the  other  codicil.  Now  what  is  the  evidence  by 
I  the  second  codicil  is  sought  to  be  opposed  ?  The  first 
son  is,  that  the  object  of  this  codicil  is  to  set  up  the 
Why  should  it  not  have  been  made  for  any  other  pur- 
But  the  objection  and  the  inference  are  exceedingly 
\,  and  will  not  stand  alone,  and  so  we  have  Mr.  Brere- 
i  respectable  witness,  who  says  he  does  not  think — 
IT  nothing  of  what  the  other  witness  speaks  to — but 
^8  '*  1  cannot  think  it  is  the  codicil  I  signed,  because 
tter  *  n  '  was  not  so  written  by  the  deceased  as  it  now 
Ts  in  his  name,  and  Mr.  Rumsey  Williams  wrote  the 
'  O,*  with  something  else  inside  the  *  0/  in  the  margin 
paper,  and  which  I  do  not  now  see.**  Now,  if  we  look 
here  is  something  like  the  remains  of  a  circle^  or  an  *'  O" 
with  a  pencil^  just  what  is  done  as  a  mark  to  shew  the 
for  the  seal,  and  generally  with  a  penci  1  ;  and  gene- 
the  professional  man  puts  a  mark  where  the  party 
;  to  sign.  If  this  be  admitted,  it  removes  the  first 
id  of  Mr.  Brereton's  objection.  But  the  second  ground 
loved  at  once.  He  says,  **  I  did  not  see  the  '  n  *  as  it 
w,"  No,  to  be  sure,  as  the  wax  would  prevent  it,  and 
:lear  that  the  testator  had  shelved  down  to  avoid  the 
,  and  to  draw  the  whole  of  the  •'  n  "  out  of  the  circle. 
It  there  is  an  end  at  once  of  Mr.  Brereton's  evidence. 
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because  it  is  not  as  to  any  fact  he  deposes,  bnt  only  inftfcn- 
tially ;  he  believes  it  is  not  the  same  paper  becauae  of  the 
"  6  •'  and  the  •*  n." 

Then  we  come  to  the  evidence  of  Owen  Roberts;  he  ii 
much  less  unconnected  with  the  party  than  Mr.  BreretoiL 
But  Owen  Roberts  does  not  come  in  aid  of  the  eTidence  of 
Brereton.  In  the  first  place,  he  mistakes  the  plot  he  ii 
called  to  support ;  he  says  he  signed  the  wrong  p«|K'» 
Brereton  says,  '^  I  do  not  believe  it  is  the  paper,  because  the 
'  O'  and  the  *  n'  were  on  the  paper  we  signed  ;"  but  Owta 
Roberts  says  the  "  O"  and  the  "n"  were  not  on  the  psper 
they  signed,  but  another.  The  charge  made  by  Owcb 
Roberts  against  Mr.  Rumsey  Williams  is,  that  Mr.  Ronuey 
Williams  was  guilty  of  felony  and  forgery  ;  he  changed  the 
paper,  and  made  the  man  believe  that  he  was  aigmng  i 
different  paper  from  that  which  he  intended  to  sign,  od 
morally,  and  legally  also,  he  thereby  committed  an  act  of 
forgery.  For  what  purpose  did  he  do  this  ?  To  set  up  ftr 
the  benefit  of  his  daughter,  who  had  married  Mr.  Birtoi 
Panton,  a  false  codicil  which  had  been  previouslj  obCainri 
by  a  conspiracy  between  him  and  Mr.  Barton  Panton,  bj  i 
fraud,  and  almost  a  forgery.  But  why  should  Mr.  RuiiMey 
Williams  have  been  a  party  to  the  first  fraud  ?  To  the  l^ 
cond  fraud  one  can  understand  that  he  might  have  a  motin^ 
because,  by  that  time,  he  had  become  the  father»in-hiw  d 
Mr.  Barton  Panton.  But  the  second  fraud  can  be  imputed 
to  Mr.  Rumsey  Williams  only  upon  the  assumption  thithe 
was  a  party  to  the  first  fraud ;  and  what  was  the  object  d 
the  first  fraud?  To  give  a  benefit  to  Mr.  Barton  Pantos^ 
who,  he  hoped»  would  become  his  son-in-law,  though  then 
is  no  proof  that,  at  that  time,  he  had  any  intention  of  beiiig 
so.  The  charge  against  Mr.  Rumsey  Williams  is,  that  bt 
had  made  himself  a  party  to  a  fraud  without  any  ressamUe 
motive,  and  that  he  had  done  that  which  would  have  danuM' 
his  reputation  as  a  professional  man  all  his  life,  for  a  strangefi 
with  whom  he  had  no  sort  of  family  connection.  This  ii 
the  case  we  are  to  believe,  and  this  is  to  supply  a  motive  ftr 
tlie  second  fraud,  for  it  is  only  on  the  supposition  that  he 
had  been  a  party  to  the  first  fraud  that  he  could  have  bad* 
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motive  for  the  second.     And  Owen  Roberts  would  lead  us      Junv  22. 

still  further,  for  we  must  suppose  not  only  that  Mr.  Rumsey      _, "" 

Williams  lent  himself  as  a  party  to  the  first  fraud  and  per-      WUUanu. 

petrated  the  second,  but  that  he  was  guilty  of  an  act  of 

folly  which  I  never  heard  of  in  a  professional  man  or  any 

one  else:  the  testator  was  made  to  believe  that  he  had  signed 

the  paper  he  intended  to  sign,  whereas  that  paper  had  been 

slyly  pat  away,  and  after  the  substitution^  after  the  success  of 

the  fraud»  Mr.  Rumsey  Williams  had  the  gross  imprudence, 

and  almost  mental  alienation^  to  leave  the  substituted  paper 

on  the  table,  that  the  testator  might  see  it ;  for  Mr.  Brereton 

says,  "  It  was  still  remaining  on  the  table  when  I  left  the 

rcxym.**     That  is  the  case  we  are  to  believe,  and  Mr.  Rumsey 

Williams  is  not  here  to  answer  for  himself. 

Nowj  we  are  to  look  at  the  probabilities  of  the  case  on  the  Character  of 
other  side.  There  are  three  witnesses,  all  respectable  per-  Jj^^gg^*^"*** 
sons — Mr.  Wyatt,  Mr.  Morgan,  and  Mr.  Price — country  gen- 
tlemen, who  speak  to  the  character  of  Mr.  Rumsey  Williams. 
Mr.  Price  was  examined  on  the  9th  December,  before  the 
charge  of  forgery  was  made,  and  he  was  called  to  depose 
whether  Mr.  Rumsey  Williams  was  a  person  likely  to  do 
such  an  act — whether  he  was  capable  of  such  an  act  as  that 
of  presiding  over  the  execution  of  a  codicil  obtained  by 
fraud,  and  nothing  can  be  more  clear  and  satisfactory  than 
hia  evidence.  Mr.  Price  says ; — "  I  knew  the  late  Mr.  Rum- 
sey Williams,  an  attorney  of  Penrhos,  near  Carnarvon ;  I 
knew  him  intimately  for  upwards  of  twenty  years  prior  to  his 
death :"  90  that  he  knew  him  before  and  after  these  transac- 
tions with  the  deceased.  "  During  the  period  of  my  acquaint- 
ance with  Mr.  Rumsey  Williams,  I  was  possessed  of  landed 
estates  both  in  the  county  of  Anglesea  and  in  Carnarvonshire, 
and  I  was  also  a  justice  of  the  peace  for  the  former  county,  and 
during  the  whole  of  such  period^  Mr.  Rumsey  Williams  acted 
tn  me  as  my  attorney.  I  know  Mr.  Rumsey  Williams  to  have 
been,  during  such  period,  a  solicitor  and  attorney  at  law,  in 
Tery  extensive  and  highly  respectable  practice  in  the  county 
of  Carnarvon ;  I  never  had  any  reason  to  doubt  his  honesty 
•od  integrity,  and,  on  the  contrary,  had  the  highest  opinion 
of  him  in  those  respects.  I  do  believe  that  he  is  a  person 
VOL.  II r.  2  c 
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who  would  not  on  any  consideration  whatever  have  set  and 
subscribed  his  name  as  a  witness  to  any  wilU  codicil,  deed, 
or  other  instrument,  unless  he  had  seen  the  same  duly  ex^ 
cuted,  and  the  person  so  executing  the  same  had  been  d 
sound  mind,  memory,  and  understanding ;  that  is  quite  ny 
opinion  of  him.  I  was  intimately  acquainted  with  both  po- 
ties — with  Mr.  Panton,  the  deceased  in  the  causey  as  well  a 
with  Mr.  Rurasey  Williams."  Now,  we  are  called  upon  % 
say  that  a  man,  so  sworn  to  be  quite  incapable  of  dfla| 
such  an  act,  was  quite  capable  of  making  and  attesting 
the  will  of  a  person  in  a  state  of  intoxication,  and  quite 
incompetent,  by  reason  of  such  intoxication,  to  execute 
a  will. 

Mr.  Morgan,  manager  of  the  Carnarvon  Bank,  say8^-- 
<<  I  knew  the  late  Mr.  Henry  Rumsey  Williams  for  tw^tr 
and  perhaps  five-and-twenty  years  prior  to  his  death.  Fna 
about  the  time  of  my  first  acquaintance  with  him  down  t» 
the  time  of  his  death,  Mr.  Henry  Rumsey  Williams  was  die 
solicitor  to  the  Carnarvon  Bank.  During  such  time,  he  \d 
the  entire  confidence  of  the  said  bank ;  we  intrusted  toUi 
management  every  legal  matter  in  which  we  ^irere  eiiga|dL 
and  he  gave  us  the  greatest  satisfaction.  He  had  nndosk^ 
edly  the  first  practice  as  a  solicitor  and  attorney  at  kw  >> 
this  part  of  the  country.  I  know  from  circumstanoei  tlttt 
the  first  persons  in  the  three  counties  of  CamarvonibiR 
Merionethshire,  and  Anglesea,  were  clients  of  his,  and  d- 
though  he  became  less  adequate  to  business  latterlj,  k 
retained,  notwithstanding,  the  principal  portion  of  hisdid^ 
down  to  the  time  of  his  death.  He  was  a  person  of  p^ 
character,  credit,  and  reputation,  and,  to  the  best  of  afi 
belief,  he  was  a  person  who  would  not  on  any  considerrti* 
whatever  have  set  and  subscribed  his  name  as  a  witnctfl* 
any  will,  codicil,  deed,  or  other  instrument,  unless  he  hadflS 
the  same  duly  executed,  and  the  person  so  execatinf  ^ 
same  had  been  of  sound  mind,  memory,  and  understandii^ 
And  the  same  gentleman  speaks  to  the  solvency  of  V^ 
Rumsey  Williams  : — <<  He  was  indebted  on  a  balance  of  i^ 
count  to  the  bank  in  a  large  sum  of  money  at  the  time  of  ■ 
death— namely,  to  the  amount  of  about  £9,000l    The  btfk 
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1  equitable  mortgage  deeds  of  freehold  property  of  jwm  22. 

wey  Williams,  which  we  believe  are  a  sufficient  -pZ^ 

0  us  for  the  amount  of  our  debt  due  from  him  :  we  Wilkams! 
the  least  doubt  whatever  that  his  estate  is  entirely 

ratt  says :  <*  From  my  knowledge  and  experience  of 
y  Rumsey  Williams^  I  can  speak  in  the  highest 
hit  integrity  and  ability  as  a  man  of  business ;  he 
t-rate  business  as  an  attorney ;  he  was  employed 
lally  by  the  principal  landholders^  and  by  the  per- 
rst  consideration  in  this  county.  Of  his  character 
*  life  I  know  but  very  little ;  but,  speaking  of  his 
lal  character,  I  knew  him  to  have  been  a  person  of 
racter,  credit,  and  reputation."  It  is  said  that  this 
n  is  not  speaking  to  his  private  character,  he  is 
as  to  his  professional  character ;  but  it  affects  his 
nal  as  well  as  his  private  character  if  an  attorney 
r  a  codiciKto  be  executed  by  a  person  in  a  state  of 
ion^  and  put  himself  in  the  power  of  two  clerks, 
ht  at  any  time  say,  "If  you  do  not  pay  me  a  hun- 
inds,  I  will  immediately  disclose  the  fraud  you 
Jd." 

been  said  that  one  of  the  witnesses  has  come  for- 
on  compulsory ;  but  it  is  no  unusual  thing  for  a 
:o  refuse  to  come  forward  unless  compelled^  and  we 
Je  arises  from  that. 
the  whole,  their  Lordships  are  of  opinion  that  there  Result. 

0  doubt  whatever  of  these  being  codicils  of  the  de- 

1  the  cause,  and  that  they  ought  to  grant  probate  of      Probate 
dicils  ;  and  the  only  remaining  question  is,  as  to  ^™°  ^  * 

.  Now  the  evidence  against  the  codicils  was  brought 
I  the  witnesses  by  cross-examination,  and,  generally 
;,  that  would  be  a  ground  against  condemnation  in 
3ut  it  is  clear  that  Grindley  and  Owen  Roberts, 
produced  by  Mr.  Barton  Panton,  of  necessity,  he 
le  party  setting  up  the  codicils,  are  really  witnesses 
the  codicils ;  they  are  Mr.  Thomas  Williams's  wit- 
through  whom  he  sets  up  his  case, — as  to  Grindley, 
can  doubt ;  as  to  Roberts,  there  is  little  doubt, — 


190  PREROGATIVE  COURT.  [' 

Junk  22.     charging  the  other  party  with  setting  up  forged  doci 
p^~         and  charging  Mr.  Rumsey  Williams  with  fraud  and  1 
WUHam,      Therefore,   upon  the  whole,    their  Lordships  are 
nion,  that  the  right  course  will  be  this:  they  hav 
Costs.  inquiry  as  to  the  amount  of  the  costs,  and  havin, 

tained   that  the  costs   will  amount  to   about  £30( 
think  the  party  opposing  the  codicils  ought  to  pay 
the  amount  of  £100^-8o  much  of  the  costs  as  si 
exceed  £100.* 

Probate  of  the  codicils  decreed  to  the  Appellant. 

Proctors : — HealeSy  for  the  Appellant ;    fVadeson,  for 
tervener. 


9tttoqatitt  OTottrt  of  OTanterfiurii 

June  28. 

Willofamar-       ^^  I'HE  GooDS  OF  Ann  Bevan  Hazelbinb, 
riedwoinan,uii-  wise  Ann  Bevan,  heretofore  Ann    Bevan  V 
a  will    giving  ^^^9   Spinster   (Wife   of  Christopher    Haze 
propertytoher  ]>£G. — Motion,    ex-parte. — The   deceased    died   3rd 

not    requiring  ^^^^     ^^  ^^6  ^^th  March  in  the  same  year,  in 
the   power  to  time  of  her  husband,  she  made  her  will,  under  i 

\kA    AXSCIltfid  ITl 

any  form,— the  given  to  her  by  the  will  of  her  mother,  which  devil 
will  being  sign,  bequeathed  the  proceeds  of  real  and  personal  estate 

name  — admi?  ^^  ^^^  ^^®  ®^^®  *"^  separate  use  and  exclusive  benef 
ted  to  probate,  daughter,  independently  of  any  present  or  future  h 
In  1836  she  married  privately,  but  never  cohabit 
her  husband  or  bore  his  name,  continuing  to  use  in 
respondence  the  name  of  Ann  Bevan  only  (though  1 
name  was  Wilkinson),  and  making  her  will  in  that  i 
MoTioM.  Robinson^  D.,  moved  for  probate  of  the  will. 

*  The  Committee  consisted  of  the  Lord  President  (Lon 
cliffe),  Lord  Brougham,  Vice- Chancellor  Knight  Bruce,  and  tl 
cellor  of  the  Duchy  of  Cornwall  (Right  Hon.  T.  Pembertoo  I 
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LusHiNGTON.*  —  It  appears  that  the  deceased  had      Jvhk  88. 
ooey  for  her  separate  use,  and  it  does  not  appear  that  __  ^T"  j^ 
i]  reqaired  the  power  to  be  executed  in  any  particular 
r.    She  had  the  right  of  disposing  of  this  money,  for  ^■<^*"- 
given  for  her  sole  and  separate  use.     It  is  clear  that 
ty  is  identified,  and  as  the  property  was  given  to  her 
sole  and  separate  use,  the  will  is  sufficiently  exe- 
•he  being  identified.     It  would  have  been  a  different     Motion 
f  it  had  been  given  under  a  power  requiring  the  will  8^*°*®^' 
igned. 

Ton,  Proctor. 


HE  Goods  OF  James  NoRRis,  DEC. — Motion,  ex^parte.  ,A  sergetntt 
deceased,  a  sergeant  in  H.M.'s  47  th  regiment  of  Foot,  menu  tLiM^M, 
th  January,  1844,  a  bachelor.  On  the  28th  Septem-  under  orders  for 
40,  being  with  his  regiment  at  Malta,  and  under  orders  ^^^  ^^^  J^^ 
that  place  for  the  West-Indies,  he  wrote  and  sent  a  to  be  a  soldier 

0  his  brother,  W.N.,  wherein  he  stated  his  wish  that  IJI^e^-c^"'" 
[yperty  should  be  equally  divided  between  his  father 

8  brothers  and  sisters ;  which  letter  was  signed  by  the 

1  of  the  regiment.  He  quitted  Malta  with  his  regi- 
01  the  11th  February,  1841,  and  arrived  at  Barbadoes 

14th  April  following ;  left  it  on  the  4th  February, 
and  arrived  at  Berbice  on  the  8th.  The  regiment 
J  Berbice  on  the  12th  and  13th  of  February,  1843, 
1  at  Antigua  on  the  19th,  and  left  that  island  on  the 
S^ovember,  1843,  and  arrived  in  England  on  the  31st 
iber,  four  days  only  before  the  death  of  the  deceased. 
Fects  were  under  £300. 

isSf  D.,  moved  for  probate  of  the  letter  as  the  will  of  Motion. 
er  in  actual  military  service.  [Per  Curiam.  He  was 
nt  at  Malta  with  his  regiment :  does  that  constitute 
military  service?  Has  not  Sir  H.  Jenner  Fust  held 
ntrary  ?]  He  was  wuth  his  regiment  at  Malta,  under 
i  to  hold  himself  in  readiness  to  go  to  the  West-Indies, 

)wing  to  the  indisposition  of  Sir  H.  Jenner  Fust,  occasioned  by 
ident,  the  Judge  of  the  Admiralty  Court  sat  in  this  Court  and  in 
rcbet  Court,  as  his  Surrogate,  during  the  remainder  of  this  Term. 
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Juxx  88w  it  revokes  the  will  and  two  codicils  of  1842 ;  tberefon 
ChaommidM  that  will  of  May^  1843,  remained  from  that  time  till  the  lOt 
June,  1843,  the  substantive  will  of  the  testator.  The  codic 
of  10th  June,  1843,  purports  to  be  a  codicil  to  the  will  c 
29th  January,  1842.  I  apprehend  the  effect  of  this  codici 
of  10th  June,  1843,  without  reference  to  parol  evidence^  i 
to  revive  the  will  of  1842.  The  codicil  of  24th  August 
1843,  is  described  as  a  codicil  to  his  will  of  30th  May,  1848, 
Now  the  effect  of  that  codicil  is  this :  it  revoked  the  revived 
will  of  1842  and  the  codicil  of  June,  1843,  and  set  up  tb< 
will  of  May,  1843.  On  the  face  of  the  paper  of  August*  1843,  i 
am  of  opinion  that  there  can  be  no  doubt  it  is  so.  Now  tlw 
question  is  this :  whether  under  the  circumstances  any  paroJ 
evidence  could  be  received  at  all. 

Try  it  in  this  way  :  suppose  the  testator  had  died  before 
the  codicil  of  August*  1843,  could  parol  evidence  be  received 
to  shew  that  the  reference  to  the  will  of  1842,  in  the  codicil 
of  June,  1843,  was  a  mistake?  I  apprehend  not,  clearly 
not ;  a  case  long  since  decided  set  that  question  at  rest, — the 
well-known  case  of  Lord  Walpole  v.  Lord  Cholmonddfy** 
Since  the  Statute  of  Wills,  there  has  been  no  different  prin- 
ciple adopted  in  questions  of  this  kind,  from  that  under  the 
Statute  of  Frauds :  the  only  difference  is,  that,  by  the  Statute 
of  Wills,  the  Court  acts  as  judge  and  jury  ;  it  can  receive 
no  other  evidence  than  could  have  been  received  under  the 
Statute  of  Frauds  in  matters  of  this  kind.  Walpole  v.  Chd- 
mondeley  is  a  case  in  point.  The  testator  had  made  tvo 
wills,  in  1752  and  1766,  diffiering  from  each  other.  He  sent 
for  his  attorney  to  make  a  codicil  in  1767,  and  the  attorney 
said  he  should  want  the  will.  The  testator  sent  him  the 
will  of  1752,  and  he  therefore  drew  it  as  a  codicil  to  the 
will  of  1752  instead  of  the  will  of  1766,  being  no  doubts 
mistake.  But  parol  evidence  was  not  admitted.  I  cannot 
distinguish  between  the  two  cases.  The  codicil  of  Junei 
1843,  is  expressly  described  as  a  codicil  to  a  will  dated  in 
January,  1842 :  the  mistake  could  not  be  cleared  up.  Con- 
sider what  could  be  cleared  up  by  the  admission  of  para 

*  7  T.  R.  740. 


* 
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endence.  If  the  instrument  named  a  will,  by  mistake»  that     June  28. 
nerer  exifted,  parol  evidence  would  be  admitted  to  shew  that  ^^-,  j, 

the  testator  never  made  such  a  will ;  but  not  to  expunge  a 
wofd  in  the  codicil,  and  to  substitute  another  not  in  it:  and 
in  this  case  it  would  be  to  strike  out  the  words  "  1842,"  and 
refer  to  the  will  of  1843.  I  apprehend  it  is  impossible  for 
this  to  be  done.  I  rely  not  on  this  occasion  in  the  slightest 
degree  on  any  of  the  parol  evidence,  as  I  am  of  opinion  that 
the  Court  must  be  governed  by  the  legal  construction  of  the 
pipen,  and  having  the  will  of  1843  revived  by  the  codicil 
•f  August,  1843,  expressly  referring  to  it,  the  will  of  1842 
ndthe  codicil  of  June,  1843,  are  entirely  gone,  and,' there- 
lore,  I  decree  probate  of  the  will  of  May,  1843,  with  the  Probate  oflait 
codicil  of  August,  1848,  Uking  no  notice  of  the  other  docu-  ^*icironly!**' 
ments,  and  certainly  without  the  explanatory  affidavits. 
[HagganL — ^The  testator  himself  speaks  of  '*  the  said  codi- 
dk,"  which  may  create  a  difficulty,  for  there  is  only  one 
eodidl.]  Suppose  the  testator  made  another  codicil  subse- 
^Mnt  to  May,  1843,  and  destroyed  it.  He  may  have  made 
Ufa  doien  after  that  date.  There  are  no  other  codicils 
Micoming  or  in  existence. 
Ttbbi,  Proctor. 


BuROOTNB  V,  Showlbr  AND  OTHERS. — Causc. —  This  Attestation. 
*u  a  business  of  proving  the  will  of  James  Chalcraft,  who  gj^pg^ing  ^\i. 
^  17th  January,  1844,  by  Thomas  Burgoyne,  sole  ex  ecu-  nwsestoawill, 
tor,  against  Mary  Anne  Showier,  sister  and  next  of  kin  of  ^^  attestation 
tbe  deceased,  and  certain  legatees  named  in  the  will,  whose  which  does  not 
hUerests  were  affected  by  alterations  therein.  The  will  was  po^'^^a^t  fhe" 
propounded  in  a  Condidity  pleading  the  due  execution  of  the  were  present  at 
will  (without  the  alterations  now  apparent  thereon),  on  the  ^^^^^  ^^^\[ 
25th  September,   1839,  in  the  presence  of  two  witnesses  lect  whether  or 

{ffesent  at  the  same  time,  who  attested  and  subscribed  the  P^  }}^^y  ^^^ 

'  ,  jointly  present, 

tune  in  the  presence  of  the  deceased.     The  testimony  of  the  Court  will 

the  two  witnesses  was  as  follows  :  presume     that 

there     was     a 

William  Sibley,  clerk  of  Mr.  Burgoyne,  solicitor,  deposed  that,  ^ue  «^<^"^^^J 

Wi«efening,  between  eight  and  nine  o'clock,  the  deceased  (who  alterations  in  a 

VM  a  law-stationer,  employed  by  them),  as  was  his  frequent  habit,  will   which    is 

c*m«  into  ihfe  outer  or  clerks'  office,  and  seated  himself  at  the  desk  '"    ^«    ^^^• 
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JUKB  28. 

Buraoyne  r. 
Snowier, 

tor*8  handwrit- 
ing must  be  pre- 
■uroed,  in  the 
absence  of  eri- 
dence  to  the 
contrary,  to  be 
made  after  exe- 
cution. 


at  which  the  witness  was  sitting,  bat  opposite  to  him.  He  tbea 
took  from  bis  pocket  a  paper,  apparently  a  sheet  of  foolsci^ 
folded  in  four  equal  parts,  and  asked  him  (witness)  to  see  him  liga 
his  name  to  his  will.  He  (witness)  then  across  the  desk  saw  bin 
subscribe  the  folded  paper,  for  it  was  not  unfolded,  and  he  then 
handed  it,  still  in  its  folded  state,  across  the  desk  to  the  witnen, 
who  subscribed  his  name  in  the  deceased's  presence,  beneath  tk 
clause  of  attestation.  He  has  no  recollection  that  any  third  pt^ 
son  was  present.  It  is  very  likely  that  Howton  was  present  tt 
such  time,  though  he  (witness)  is  utterly  nnable  to  recollect  As 
circumstance,  or  that  he  noticed  Uowton's  sif^^nature  previosi  li 
subscribing  the  will.  Howton  was  in  the  habit  of  sitting  is  Mr. 
Burgoyne's  room  ;  he  may  have  stepped  out  to  see  the  will  npd 
and  have  witnessed  it,  and  returned  into  the  room;  bat  he  (sit' 
ness)  does  not  recollect  it. 

On  interrogatory,  this  witness  said :  **  I  have  no  reason  to  alter 
the  statement  given  by  me  in  chief,  in  respect  of  the  circumstasea 
attending  the  execution  of  the  will ;  I  cannot,  however,  bat  thiak 
that  Mr.  Howton  must  have  been  present  at  the  time  and  oslk 
occasion  of  the  deceased  signing  the  will  in  my  presence,  aB4  «f 
my  attesting  the  same,  and  my  belief  is  founded  on  the  pi  essay 
tion  that  Mr.  Chalcraft,  the  deceased,  must  have  known  what  wtf 
required  to  effect  a  valid  execution  of  the  will ;  but  my  meowf 
does  not  in  any  respect  serve  me  so  as  to  enable  me  to  depose  is  li 
the  fact  of  Mr.  Howton  having  been  present  at  such  time.^ 

Benjamin  Howton,  another  clerk  of  Mr.  Bnrgoyne  (in  thetu 
and  rent-collecting  department),  deposed  that  the  deceased  cmb 
to  their  office,  and  said,  "  You  will  witness  this  as  my  will,**  iii 
then  produced  the  paper,  which  the  deponent  witnessed.  Hedod 
not  recollect  to  have  seen  the  deceased  sign  the  will  previosi  to 
his  witnessing  it ;  yet  he  cannot  but  believe  that  he  mast  harssM 
him  do  so,  because  he  witnessed  the  will.  He  does  not  lecofltct 
whether  any  third  person  was  present,  but  he  believes  thatllr* 
Sibley,  another  clerk,  was  present.  He  believes  that  the  pipff 
was  folded  when  produced  to  him. 

On  interrogatory,  he  admitted  that,  when  first  inquired  of,  In 
said  that  he  believed  the  deceased  had  brought  the  will  rei^ 
signed ;  but  he  does  not  now  recollect  whether  the  will  wis  m 
brought  to  him  already  signed,  and  he  cannot  depose  that  bis  fel- 
low-witness, Sibley,  witnessed  the  will  in  his  (witness's)  vrcsesce, 
or  whether  or  not  his  (Sibley's)  name  was  signed  to  the  will  pit* 
vious  to  bis  (witness's)  attesting  it. 

The  will  was  in  the  handwriting  of  the  deceased,  and  tk 
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tnte  J.  L.  sen.,  in  his  place ;  but  in  June^  1843,  the  testator,     Jukx  28. 

wishing  to  substitute  J.  !••,  jun.,  as  executor,  instead  of  his  /yjL^SZTjgc 

father,  gave  directions  to  J.  N.,  the  executor  who  drew  the 

will  of  1842,  to  prepare  a  codicil  to  that  effect,  and  J.  N. 

knowing  nothing  of  the  will  of  1843,  made  it  a  codicil  to  the 

will  of  1842,  and  as  that  will  contained  the  appointment  of 

T.  G.  as  executor,  he  drew  the  codicil  to  the  effect  of  re- 

Toking  that  appointment,  and  substituting  J.  L.,  sen.,  (which 

had  been  already  done  by  the  will  of  1843),  and  not  to  the 

effect  of  substituting  J.  L.,  jun.,  only.    In  August,  1843,  the 

nufltake  was  discovered,  and  the  testator  desired  A.  D.  to 

draw  up  the  codicil  of  24th  August,  1843,  to  the  latter 

effect  only;  but  as  A,  D.  used  the  codicil  which  J.  N.  had 

prepared  as  his  form,  in  the  latter  part,  he  copied  '*  will  and 

codicils,"  instead  of  writing  **  codicil." 

A  motion  was  made  for  probate  of  the  will  of  May,  1843,  June  11. 
and  the  codicil  of  August,  1 843,  which  the  Court  rejected, 
ti  there  was  no  appearance  or  consent  on  the  part  of  T.  G., 
^  executor  and  legatee  in  the  will  of  1842,  whose  interest 
Bright  be  affected.  A  proxy  of  consent  from  T.  G.  was  now 
broQght  in,  and 

Haggard^  D.,  moved  for  probate  of  the  will  of  May,  1843,  June  28. 
with  the  codicil  of  August,  1843,  or  with  both  the  codicils  Motion. 
of  June  and  August,  1843,  the  explanatory  affidavits  being 
engrossed  therewith. 


Dr.  Lushington. — In  disposing  of  this  motion,  it  is  ex-  D 
ttedingly  desirable  that  I  should  state  the  grounds  upon 
which  I  decree  probate  of  certain  of  these  papers,  in  order 
^t  no  mistake  may  arise  as  to  my  opinion. 

The  papers  are  six  in  number  ;  a  will  dated  in  January, 
IB42;  a  codicil  of  24th  February,  1842;  a  codicil  of  2nd 
August,  1842 ;  a  will  of  30th  May,  1843  ;  a  codicil  of  lOth 
June,  1843 ;  and  a  codicil  of  24th  August,  1843.  Now  let 
w  first  consider  the  effect  of  these  papers,  without  any 
Terence  to  parol  evidence,  or  any  evidence  at  all,  merely 
^the  construction  of  the  instruments  themselves,  and  then 

consider  whether  parol  evidence  could  be  admitted. 
In  the  first  place,  looking  only  at  the  will  of  May,   1843, 


KCRKE. 


SOi  PREBOGATIVE  COUSt.  [Tbii.T. 

JuvB  28.         Dr.  Lushington. — The  question  which  arises  in  this  cue 

„    """*        is  as  to  whether  the  will  of  Mr.  James  Chalcraft,  a  law-sts* 
Surtioyne  v.      . 

showier.      tioner,  purporting  to  dispose  of  real  and  personal  property, 
JuoGMBMT        ^^  ^^^y  cx^^^uted  according  to  the  9th  section  of  the  Statnte 
of  Wills. 

Now^  on  the  face  of  the  paper  there  is  the  fu^pnature  oftfae 
testator  and  an  attestation- clause,  whidi  certainly  omiu  ts 
state  that  the  testator  signed  in  the  joint  presence  of  tbewil* 
nesses,  and  under  this  attestation^clause,  and  close  to  it,  ii 
the  name  of  *'  Benjamin  Howton,  31,  Thayer-atreet,"  aai 
that  of  '*  William  Sibley"  is  immediately  under  it.  Tk 
question  suggested  is  this :  whether  the  signature  of  the  tes- 
tator was  made  or  acknowledged  in  the  presence  of  both 
witnesses  present  at  the  same  time ;  and  the  evidence  of  tte 
two  subscribed  witnesses  has  been  taken. 
The  principle  Now,  on  what  principle  ought  the  Court  to  consider  mi 
decide  cases  of  this  description  ?  I  apprehend  that,  wboe 
a  will  on  the  face  of  it  appears  duly  executed,  and  there  ii 
a  clause  of  attestation  of  this  kind,  being  not  in  the  strict 
form,  the  presumption  must  be  omnia  riiiJaciaykUse**  Hov 
ever,  if  the  party  is  put  on  proof  of  the  will^  he  is  under  the 
necessity  of  producing  the  subscribed  witnesses^  and  ttf 
other  evidence,  if  there  be  any  other,  to  establish  the  6cL 
In  the  present  case,  there  are  only  the  two  subscribed  wit- 
nesses. If  the  attesting  witnesses  had  been  dead,  I  oonooit 
that  the  law  would  presume  the  will  to  have  been  dilf 

*  On  the  same  day,  in  *'  Hm  Goods  of  Prudemee  WUU,  dee.,"*  wiMt 
the  will  exhibited  the  signature  of  the  testatrix,  the  names  of  t«s  tf- 
testing  witnesses  to  a  clause  of  attestation  not  parporting  that  thevl 
was  signed  in  their  joint  presence,  and  the  witneaaes  were  naaUt  Ii 
recollect  whether  the  fact  was  so  or  not.  Dr.  Luakinffttm  egpreased  bia* 
self  as  follows  : — "  I  apprehend  that  where  there  is  an 
of  this  description,  and  the  names  of  two  witnesses,  and  the 
of  the  testatrix,  the  presumption,  in  the  absence  of  all  evidence,  i%  IM 
the  will  was  duly  executed  according  to  the  Statute.  If  the  witaMS 
are  unable  to  recollect  any  thing  of  the  transaction,  this  preamapciff 
ought  to  prevail.  If  the  evidence  negatived  the  due  execution,  a  dS^ 
ferent  course  would  be  taken,  according  to  the  circumstanees  of  the 
case ;  but  here  there  is  nothing  to  negative  the  fair  preaumption  of  tb 
due  execution  of  the  will." 


PSEROGATIVE  €X)URT.  906 

ted.    If  both  witnesses  had  utterly  forgotten  the  trans-      Jum  88; 

1 1  oooceive  the  presumption  would  also  be  in  favour    _. 

mstroment.    If  the  witnesses  profess  to  recollect  the      Skowier. 

:cion,  and  state  that  the  will  was  not  duly  executed, — 

,  that  the  testator  did  not  sign  the  will  or  acknowledge 

nature  in  the  presence  of  both  together, — ^that  would 

ative  evidence  only,  to  be  rebutted  by  proof  that  their 

nt  is  not  to  be  credited,  by  shewing  either  that  the 

les  themselves  are  not  credible,  or,  from  the  drcum- 

\  of  the  case,  that  their  recollection  had  failed  as  to 

aterial  fact.     Now  let  us  look  to  the  evidence  of  these 

itnesseSj  in  order  to  see  how  on  their  testimony  the 

snds,  and  what  presumption  of  law^  if  any,  would  arise 

ir  evidence. 

first  witness,  Sibley,  is  clerk  to  Mr.  Burgoyne,  a  The  eTidence. 
IT,  and  I  think  the  observation  is  well-founded,  that, 
lis  occupation,  it  is  not  to  be  expected  that  he  would 
ny  very  accurate  recollection,  at  any  distance  of  time, 
more  formal  parts  of  the  business  in  the  conduct  of 
icnlar  will.  He  says :  ''  On  the  occasion^  he  (the  de- 
)  seated  himself  at  the  desk  at  which  I  was  sitting,  but 
te  to  me,  and  he  then  took  from  his  pocket  a  paper, — 
;  apparently  of  foolscap  paper, — folded  in  four  equal 
md  he  asked  me  to  see  him  sign  his  name  to  his  will.*' 
he  will  was  unsigned  at  this  time.  "  I  then,  across 
sk,  saw  him  subscribe  the  folded  paper,  for  it  was  not 
ed."  He  does  not  recollect  whether  he  used  any 
of  publication^  and  he  goes  on  to  say :  *'  When  the 
ed  had  subscribed  his  name  to  the  paper,  he  handed 

in  its  folded  state,  across  the  desk  to  me,  and  I  then 
ibed  my  name  in  his  presence  beneath  the  clause  of 
tion  already  written  on  the  paper.  I  have  no  recollec- 
lat  any  third  person  was  present  either  when  the  de- 

of  I  so  signed  the  paper.    I  know  Benjamin  Howton. 

acquainted  with  him  at  the  very  period  of  the  execu- 
fthe  paper.  He  was  then,  and  had  for  several  years 
msly  been,  a  derk  to  Mr.  Burgoyne.  It  is  very  likely 
«  was  present  at  such  time,  though  I  am  utterly  unable 
^Uect  the  circumstance.*'     Now,  I  think  his  evidence 
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JovB  Sa      amounts  to  this :  that  he  cannot  recollect  whether  Howta 

^  was  actually  present  or  not  at  the  time — he  cannot  cliiy 

sLwkr,      his  memory  with  this  fact.    Whether  it  be  probable  or  4 

the  Court  must  draw  its  own  inference ;  but,  as  fior « ti 

witness's  recollection  goes»  he  cannot  remember  ooe  wijs 

the  other. 

Howton's  evidence  is  nearly  to  the  same  effect, exoepttki 
bis  memory  is  more  defective  than  that  of  the  other  witB» 
He  says :  '*  On  the  occasion  of  my  witnessing  soch  4 
Mr.  Chalcraft  said  to  me,  <  You  will  witness  thisaiiDyfli' 
and  he  then  produced  the  paper^  which  I  witnessed.  I  doii 
recollect  to  have  seen  him  sign  the  will  previous  \owj^ 
nessing  it;  yet  I  cannot  but  believe  that  I  must  bsTetf' 
him  do  so,  because  I  witnessed  the  will."     Now  tbisiiv^ 
fair  evidence,  and  a  fair  inference.     And  the  evidence  (if  P 
witness  comes  to  what  I  said,  that  he  cannot  reooUed  t^ 
thing  of  the  transaction ;  he  believes  Sibley  was  preieoiyl^ 
he  cannot  say  positively  one  way  or  other,  as  fitf  as  hit  ^ 
recollection  goes. 
Result.  This  is  the  evidence  of  the  two  witnesses,  on  wbow*' 

racter  no  observation  has  been  or  could  be  made :  eich# 
he  does  not  recollect  whether  they  were  both  present  •* 
occasion.  Now,  what  are  the  probabilities  of  the  cu^^ ' 
think  the  probability  is  this: — ^it  is  distinctly  profedthitil 
signature  of  the  testator  was  made  in  the  presence  of  SUfi 
of  that  fact  there  is  no  doubt.  Now  look  at  the  atteit^ 
clause  itself,  and  the  very  next  thing  to  it  is  thengni^' 
Benjamin  Howton.  Does  not  this  tend  to  negative  ths^V' 
position  that  the  paper  was  witnessed  by  Sibley  in  tht  "^ 
instance*  who  saw  the  deceased  sign  his  name,  andtvf 
was  aflerwards  taken  to  Howton  in  the  next  office?  ^"^ 
so,  not  merely  on  account  of  the  priority  of  one  sigiu^^ 
the  other,  but  from  the  signature  *'  Benjamin  Howton" M 
as  close  as  possible  to  the  words  of  the  atteststion-d^ 
followed  closely  by  that  of ''  William  Sibley ; "  for  if  tV* 
had  been  left  for  Howton's  signature  between  the  sttelttll^ 
clause  and  Sibley's  signature,  there  must  have  been  •  ^ 
larger  space  lefl. 

Now,  if  SO9  it  goe^  a  very  great  way,  in  my  judgmcBtil^ 


mj  PREROGATIVE  COURT.  M 

eNaUnh  the  due  execution  of  the  will.     The  witnesses  can-      Jmrs  28. 
oat  remeniber  all  the  circumstances ;  but  Sibley  saw  the  ^ySZI^  y 
fljpiature  made,  and  as  the  name  of  the  other  witness  pre-      Snowier. 
cedes  that  of  Sibley,  I  think  this  is  sufficient  to  shew  that 
the  other  witness  was  present  at  the  same  time,  and  conse- 
quently that  the  will  was  duly  executed. 

But  is  there  any  reason  to  suppose  that  the  will  was  not 
doly  executed  ?  Both  were  in  the  same  office  that  evening; 
they  sat  close  to  each  other,  one  in  the  outer  office  and  the 
other  in  the  inner,  and  it  is  inconsistent  with  all  probability 
thtt  there  should  have  been  a  separate  attestation  and  a 
squrate  execution,  instead  of  one  continuous  transaction. 
If  Howton  does  not  confirm  the  evidence  of  Sibley,  he  does 
not  contradict  it ;  he  says, ''  I  attested  the  will,  but  I  do  not 
teoollect  the  circumstances.** 

Looking  at  all  the  circumstances  of  the  case,  I  think  it 
would  be  setting  a  very  dangerous  precedent  if  the  Court 
were  to  pronounce  against  the  validity  of  this  will.  I  con- 
ceive the  principle  upon  which  Sir  Herbert  Jenner  Fust  has 
acted  is  in  conformity  with  the  principle  which  I  have 
Slated,  namely,  that,  in  the  absence  of  any  recollection  on  the 
part  of  the  attesting  witnesses,  you  must  presume  that  the 
will  in  such  a  case  was  duly  executed.  Looking  at  the  de- 
cisions under  the  Statute  of  Frauds,  that  the  heir-at-law 
eoald  not  be  disinherited  but  by  a  will  duly  executed,  and 
that  it  was  left  to  a  jury  to  determine,  upon  a  consideration 
of  all  the  facts  and  circumstances,  whether  the  will  was  duly 
eiecQted  or  not,  I  think  the  presumption  in  this  case  is  that 
die  will  was  duly  executed.  It  would  be  a  very  different 
thing  if  there  was  conflicting  evidence,  or  direct  negative  evi- 
dence :  I  do  not  think  the  Court  is  not  at  liberty  to  presume  will  pronoun- 
agunst  negative  evidence.     I  must  pronounce  for  the  will.     *^*^^  '°^- 

The  alterations  must  follow  the  course  of  all  other  altera-  Alterations. 

tions.    The  presumption,  in  the  absence  of  all  evidence, 

dttthey  were  made  ader  the  execution,  must  prevail.   It 

would  be  in  the  highest  degree  dangerous  to  say  that,  if  you 

mke  a  will  in  your  own  handwriting,  you  may  then  make 

lay  alterations  in  it  you  choose, — for  the  alterations  of  a  will 

ttay  be  the  whole  of  a  will,  in  the  handwriting  of  the  tes- 
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JuNB  28l     tator,  and  you  may  thereby  repeal  the  Act**     I  think  pro- 

«  ^  bate  should  pass  as  it  originally  stood.    [H.  NichoU^^^Then 

Showier.      have  beeii  cases  here  of  alterations  pronounced  for  on  very 

trifling  presumptions ;  we  were,  therefore^  bound  to  come  in 

and  see  that  our  interests  were  duly  protected.]     I  think  it 

Costs.  is  a  fair  case  for  you  to  have  your  expenses. 

Proctors  : — G,  Fielder^  for  the  executor ;  BuekUMy  for  the  next 
of  kin ;  Nicholson^  for  the  legatees. 


I^tgll  OTourt  of  A&mtraltv. 

June  29. 

Collision.  —      The  **  Bolina." — Act  on  Petition, — The  Nejdune,  a  brig 

Where  there  is  ^f  155  ^^,^3^  coal-laden,  on  the  17th  October,  was  forced  by 
no  prima  Jacte  ii»  it^».t -!-«•«.  1.  1 

case  of  negli-  a  heavy  gale  from  the  E.N.E.,  with  many  other  vesiett 

gence and  waiit  (about  150),  to  seek  protection  in  the  Humber,  where  ihe 
of  seamanship,  ,  ,'    ,  ,  .  .  .  .^,        ,.  l. 

the  onuM  does  ^^  brought  to  anchor^  m  a  proper  position,  with  a  lignt 

not  necessarily  over  her  side.  The  BoUna,  a  vessel  of  the  same  size,  but  in 
party  proceed,  ballast,  entered  the  river  during  the  night,  and  came  in  ool« 
ed  against,  al-  lision  with  the  Neptune^  doing  the  damage  sought  to  here- 
in accident,  to  covered.     The  owners  of  the  Boiina  denied  that  theirs  wsi 

prove  it,  but  on  the  vessel  that  had  done  the  damage,  and  alleged  that,  if  it 
the  party  seek- 
ing   indemnifi- 
cation to  prove      *  In  the  case  of  **  The  Goods  0/ Elizabeth  Saumarez,  dec.,^  a  motion  oa 

that  blame  at-  the  same  day,  Dr.  Lushington  expressed  himself  to  this  effect,  in  re^ 

taches  to  the  ^  unattested  alterations  without  evidence :— "  The  next  considentioi 
other  party. 

is,  how  the  codicil  is  to  be  dealt  with  ?     The  codicil  is  in  the  bis^ 

writing  of  the  testatrix,  and  duly  executed ;  but  no  one  can  speak  ai  M 

the  condition  of  the  paper  at  the  time  of  execution.     There  are  leveFd 

alterations  and  interlineations,  and  the  question  is,  in  the  absence  oCifl 

evidence,  how  they  are  to  be  dealt  with  ?    I  apprehend  the  genefil 

principle  to  be  this,  that  where  any  alterations  or  interlineations  appctf 

on  the  face  of  a  will  executed  under  the  Statute,  which  are  not  attettei 

the  presumption  is  against  their  being  made  at  the  time  of  executios* 

for  this  reason :  if  it  was  the  other  way,  it  would  be  in  favour  of  sl^ 

alterations,  and  go  to  repeal  the  Statute.** 
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wtB,  the  collision  had  arisen  from  inevitable  accident,  owing      Juhb  29. 
l»  the  weather  and  the  darkness  of  the  night.  T^'^^Lt 

The  Coart  was  assisted  by  Trinity  Masters.* 

PtE.  Curiam. — Tliere  are  two  questions  in  this  case:  ARounrNr. 
nly  as  to  the  identity  of  the  vessel ;  secondly,  assuming  the 
Intity*  whether  the  blame  is  imputable  to  the  Bolina,  The 
MMt  convenient  mode  of  arguing  the  case  is,  first,  to  assume 
le  identity,  and  inquire  whether  the  collision  arose  from 
le  fault  of  the  Bolina. 

Sir  J.  Dodsoriy  Q.  A.,  for  the  owners  of  the  Neptune,  No 
lame  can  be  imputed  to  our  vessel,  which  was  anchored  in 
proper  position.  We  hailed  the  Bolina,  notwithstanding 
'hich,  she  came  right  upon  the  Neptune,  If  the  same  can- 
on had  been  used  as  by  the  other  vessels  in  coming  into 
)e  Humber,  she  would  have  avoided  the  collision. 

H,  NichoUy  D.,  on  the  same  side.  The  excuse  of  inevi ta- 
le accident  ought  always  to  be  narrowly  watched.  The 
klina  was  entering  the  H  umber  on  a  night  when  a  gale 
id  obliged  many  other  vessels  to  do  so,  and  she  ought 
)have  been  most  particularly  careful. 

AddanUf  D.,  for  the  Bolina^  stopped  by  the  Court. 

Dr.  Lushington. — The  gentlemen  by  whom  I  am  as-  Judgment. 
isted  are  of  the  same  opinion  as  I  am,  namely,  that  there  is 
0  proof  whatever, — assuming  the  identity  to  be  established, 
nd  that  the  Bolina  was  the  vessel  which  came  in  contact 
rith  the  Neptune^ — that  the  damage  arose  in  any  manner 
rom  neglect  or  want  of  seamanship  on  the  part  of  the 
Wraa.  In  consequence  of  the  inclemency  of  the  weather,  a 
Teat  many  vessels  were  compelled  to  take  refuge  in  tlie 
lamber,  endeavouring  to  get  into  a  place  of  safety  with  as 
luch  expedition  as  was  possible.  It  is  not  denied  that 
everal  other  collisions  took  place  in  the  course  of  the  night; 
hat  it  was  a  dark  night,  rendering  it  exceedingly  difficult 
or  vessels  to  perceive  each  other  at  any  distance,  and  to 
ttcipe  collision,  in  consequence  of  the  state  of  the  wind  and 
weather.    Under  these  circumstances,  tlie  Bolina^  in  coming 

•   Cuptain  Haymun  ami  Captain  Ellerby. 
VOL    III.  2   k 
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Jons  29.  in  (assuming  that  she  was  the  vessel),  came  in  contact  with 
rpjj~^l'  the  Neptune,  and  the  Trinity  Masters  are  of  opinion^  as  wdl 
as  I,  that  there  is  no  proof  that  the  collision  arose  from  any 
absence  of  due  care  and  caution,  or  from  the  want  of  seamiD- 
Onus  of  proof,  ship,  on  board  the  Bolina,  With  regard  to  inevitable  acci- 
dent, the  onus  lies  on  those  who  bring  a  complaint  againata 
vessel,  and  who  seek  to  be  indemnified,— on  them  is  the  am 
of  proving  that  the  blame  does  attach  upon  the  vessel  pfs> 
ceeded  against ;  the  onus  of  proving  inevitable  accident  daa 
not  necessarily  attach  to  that  vessel ;  it  is  only,  necesaij 
when  you  shew  a  primd  facie  case  of  negligence  and  want  of 

Claim        Jue  seamanship.     Under  the  circumstances,  I  have  no  besi- 
pronounced      ,  ^.       .  .  •     ^  ^i.      i   • 

against.  tation  m  pronouncmg  agamst  the  claim. 

Proctors :  Smalef  for  the  Neptune;  F,  Qarkson,  for  the  Biim, 


Collision.  — 
The  comman- 
der ofaQueen's 
steam-ship 
held  responsi- 
ble for  the  da- 
mage occasion, 
ed  by  the  total 
lost  of  a  mer- 
chant vessel 
through  his 
want  of  proper 
precaution  in 
taking  up  an 
anchorage,  in 
harbour,  during 
bad  weather. — 
An  affidavit,ex- 
ceptive  to  the 
credit  of  a  wit- 
ness, not  re- 
ceived, but  sus- 
pended. 


July  5. 

Her  Majesty's  Steam-Ship  **  Volcano."— ^Ici  oa  PS' 
tion. — This  was  a  proceeding  by  the  owners  of  the  brf 
Helen  against  Captain  M*Ilwaine,  as  commander  of  Ikt 
Majesty's  steam- vessel^  Volcano,  to  recover  the  amoant  of 
damage  sustained  by  the  loss  of  the  brig,  owing  to  a  oolfi- 
sion  between  the  two  vessels  in  a  bay,  called  Mabonxt't 
Bay,  on  the  coast  of  Spain.  The  Lords  Comraissionen  d 
the  Admiralty  had  authorized  their  Proctor  to  defend  Cf* 
tain  M'llwaine  in  this  Court.  It  appeared  that  the  Heiohi 
vessel  of  116  tons,  from  Catanea,  (in  Sicily^)  to  GlasgoVi 
with  a  cargo  of  sulphur,  on  the  27th  of  February^  1838^  ni 
into  the  bay  for  shelter,  and  came  to  anchor  ;  that  the  fi^ 
cano,  of  720  tons,  with  a  mail  and  passengers,  from  Malti^ 
being  unable  to  get  into  Gibraltar,  owing  to  the  state  of  ^ 
weather^  and  being  short  of  coals,  at  noon  of  the  next  difi 
likewise  ran  for  shelter  from  the  gale  into  the  bay,  whtfi 
she  anchored  at  two  cables'  length  from  the  Helen,  on  her 
starboard  bow,  with  lier  small  bower-anchor  alone  (weigiiiif 
16  cwt.)  and  a  chain  cable  an  inch  and  a  quarter  tlneL 
About  midnight,  when  the  master  and  crew  of  the  A^i 
were  in  bed,  save  one  man  on  deck,  according  to  the  refM** 
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KotatioD  of  Captain  M^Uwainei  a  hurricane  arose  upon  the  July  5. 
mstint,  and  caused  the  Volcano  to  drift ;  the  anchor  broke,  ^i^^T 
iiid,  though  another  anchor  was  dropped,  the  storm  was  so 
sodden  and  terrific,  that  the  steamer,  by  a  sudden  sheer, 
drifted  athwart-hawse  of  the  Helen,  the  master  and  crew  of 
which  jumped  on  board  the  Volcano.  The  vessels  subse- 
4|iient]j  came  again  into  collision,  and  in  consequence  of  the 
iojory  she  sustained,  the  Helen  ultimately  went  down.  On 
the  part  of  the  owners  of  that  vessel,  the  collision  was  at- 
tributed tcT  Xhp  negligent  and  unseamanlike  conduct  of  the 
eommander  of  the  Queen's  ship ;  who,  on  his  part,  ascribed 
it  to  inevitable  accident. 

In  the  progress  of  the  cause,  an  application  was  made  to 
the  Court,  on  behalf  of  Captain  M'llwaine,  to  receive  an  June  29. 
affidavit  exceptive  to  the  credit  and  character  of  George 
Cook,  one  of  the  witnesses  for  the  owners,  who  (as  the  affi- 
davit stated)  had  been  suspended  for  drunkenness  and  in- 
subordination on  board  the  Volcano^  and  was  ultimately  dis- 
duffged  from  her  Majesty's  service. 

Addams,  D.,  for  the  owners,  opposed  the  admission  of 
this  exceptive  affidavit  upon  principle. 

Dr.  Lushimgton. — The  admission  of  such  an  affidavit  at  Juoqmevt. 
this  dme  is  a  matter  of  serious  consequence  to  the  practice 
of  this  Court.  It  appears  that  an  affidavit  was  made  in  the 
cause,  which  is  a  cause  of  collision,  and  when  the  affidavits 
have  been  exchanged,  a  proposition  is  made  to  the  Court  to 
admit  an  affidavit  impeaching  the  credibility  of  a  witness. 
If  I  receive  this  affidavit,  it  will  create  a  difficulty  in  our 
foture  practice,  for  in  other  cases  of  collision,  and  even  in 
Cttes  of  salvage,  affidavits  may  be  introduced  to  the  Court, 
calling  in  question  the  character  of  individuals  who  had 
made  affidavits  in  the  cause,  and  counter-affidavits  will  be 
brought  in,  and  I  shall  have  to  try  questions  of  fact  occupy- 
ing as  much  time  and  leading  to  as  much  expense  as  the  real 
iisue  in  the  principal  cause  ;  as  I  see  no  limit.  The  course 
I  shall  adopt  in  the  present  case  is  this  :  I  will  hear  the  cause, 
and  if  it  shall  ultimately  turn  out  that  the  merits  of  the  case         Admission 

will  be  essentiaUy  affected  by  the  evidence  of  this  individual,  fj^^^^^^^""'^ 
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it  will  then  be  time  for  me  to  determine  whether  1  can  re- 
ceive this  affidavit  or  not. 

At  the  hearing  of  the  cause^  the  Ccmrt  wasatostedby 
Trinity  Masters.* 

AddamSf  D.,  and  Blake,  D,,  for  the  owners  of  the  Hdau^ 
The  loss  of  this  vessel  was  occasioned  by  want  of  pradeoei 
and  precaution,  and  by  bad  seamanship,  on  board  the  Fokmti 
in  not  bringing  up  in  a  proper  place  or  a  propor  maniM^ 
with  relation  to  tl^e  brig,  and  in  riding  with  only  a  smil 
bower  anchor.  The  Volcano  entered  the  bay  with  her  stoa 
up,  and  could  have  selected  any  position  to  the  N.  or  the& 
of  the  brig  (the  wind  blowing  strongly  from  the  W.rf 
shore),  without  any  chance  of  endangering  any  vessel ;  yet 
she  took  up  her  anchorage  directly  to  the  windward,  in  shut 
where  she  had  not  a  free  berth.  Our  vessel  has  been  tolaif 
lost,  and  somebody  should  be  responsible  for  the  loss. 

Sir  John  Dodson,  Q.  A.,  and  Phillimore,  D.»  Adm.  An  if 
Captain  M*Ilwaine. — The  steamer  was  anchored  two  cM  | 
length  on  the  starboard  bow  of  the  brig  ;  this  was  giviif  | 
her  a  sufficiently  clear  berth.  The  averment  that  the  Vckt^ 
anchored  to  windward  of  the  brig  is  denied  in  the  affidavits 
Captain  M'llwaine  consulted  his  master,  as  to  the  necetf^ 
of  dropping  a  second  anchor,  who  concurred  with  him  tM 
as  the  vessel  rode  easily,  there  was  no  necessity  for  a  seofli 
anchor.  If  there  was  no  need  of  another  anchor,  it  woili 
have  been  an  unseamanlike  act  to  have  used  two  ancfafls 
The  collision  was  occasioned  by  the  suddenness  of  thehiiB' 
cane  and  the  breaking  of  the  anchor,  an  accident  whidi  v 
precaution  could  have  provided  against.  No  unseamaBlk 
conduct  can  be  charged  against  Captain  M'llwaine,  ibr  Ik 
Lords  of  the  Admiralty,  as  well  as  the  Admiral  on  the  H^ 
tion,  inquired  into  the  occurrence,  and  were  satisfied  at  t$ 
the  conduct  of  Captain  M'llwaine,  who  has  since  been  pt- 
moted. 


SuMxiyo  ur. 


Dr.Lushington. — Gentlemen,  in  this  invesdgatioii  « 
must  be  guided  entirely  by  the  facts,  as  they  appear  in  en- 
dence,  and  you  will  be  in  no  degree  whatever  influenced  if 

*  .Captain  Weller  and  Captain  Fanmr. 


ADMIRALTY  €OUBT.  813 

irevioos  inqidryy  or  the  opinions  of  any  individuals  Jdlt  5. 
:ver.  This  cause  comes  before  this  tribunal,  with  the  7«^^^T^^ 
bation  of  the  Lords  Commissioners  of  the  Admiralty, 
just  and  impartial  decision^  and  it  is  utterly  impos- 
that  we  can  be  guided  in  the  slightest  degree  by 
pinions  which  may  haye  been  expressed  upon  state- 
ly whether  e:p-parte  or  not,  or  facts  stated  on  one  side 
ontradicted  on  the  other,  or  not  supported  by  evidence 
f  kind.  Much  more  is  it  impossible  for  us  to  allow  the 
9tion  of  Lieut.  M'llwaine  to  have  the  slightest  weight 
i  cause.  That  is  a  circumstance  entirely  out  of  this 
and  depends  upon  considerations  with  which  we  have 
ig  whatever  to  do. 

w,  I  will  first  make  an  observation  so  far  as  relates  to  Case  of  the 
Iflen  herself.  It  appears  that,  when  she  entered  this 
;he  had  taken  up  a  position  and  was  anchored  by  her 
Kiwer  anchor,  and  conceiving  her  to  be  in  a  situation 
iety,  the  crew  (or  the  greater  part)  had  gone  down  to 
md  one  man  alone  is  said  to  have  been  left  on  deck, 
assuming  that  fact  to  be  true,  it  is  abundantly  clear  that 
s  nothing  whatever  to  do  with  the  collision,  which 
not  have  arisen  from  any  thing  done  or  not  done  on  the 
of  the  Helen ;  nor  is  it  alleged  that  she  could  have 
ed  the  collision  by  any  precaution  she  could  have 
.  We  may,  therefore,  dismiss  that  matter  from  our  con- 
ition.  And  as  I  am  speaking  of  the  conduct  of  the 
I,  I  will  advert  to  certain  charges  made  against  the  com- 
er and  crew  of  that  vessel,  af^er  the  collision  had  taken 
It  is  stated  in  very  strong  terms,  in  one  of  the  affida- 
irought  in  on  behalf  of  Lieut.  M'llwaine,  that  their 
ict  was  dastardly  and  cowardly  in  not  returning  to 
vessel,  for  the  sake  of  saving,  as  I  understand,  their 
es  only.  Now,  when  I  see  it  stated  by  Capt.  M'llwaine 
?lf,  that,  at  the  period  when  the  collision  took  place,  tlie 
blew  a  perfect  hurricane,  and  that  the  sea  was  one  mass 
bite  foam,  I  think  it  is  not  much  to  be  wondered  at  that 
should  not  have  attempted  to  regain  their  own  vessel, 
di  had  suffered  such  serious  damage,  under  the  circum- 
ices  stated.     Besides,  suppose  they  were  willing  to  make 
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JuLT  5.       that  experiment,  it  does  not  appear  from  the  evidence  tha 
-,.  ZTT        they  had  a  conveyance  at  hand  for  so  doinff. 

Dismissing,  therefore,  all  that  relates  to  the  conduct  of  the 

Hderif  we  will  now  look  at  the  conduct  of  Lieut.  M'llwaine 

Case  of  the  himself,  and  those  on  board  the  Volcano ;  and  the  quesdoi 

FoiMiw.  ivhich  I  shall  ultimately  put  to  you  will  resolve  itself  VEi» 

this — ^whether^  considering  the  state  of  the  weather,  a  profMi 
anchorage  was  chosen,  remembering  the  position  whidi  tbe 
Hden  had  already  taken  up,  and  whether  proper  precauttOBi 
were  observed  in  taking  up  the  anchorage;  and  also  whether, 
at  a  subsequent  period,  after  the  anchorage  was  taken  upi 
other  proper  and  fitting  measures  were  taken  for  the  secori^ 
of  all.  The  alternative  of  that  proposition  will  be,  whether, 
despite  of  all  proper  precautions>  the  collision  was  the  resdt 
of  inevitable  accident,  and  consequently  no  blame  is  attri- 
butable to  either  party.  If  you  should  be  of  opinion  either 
that  the  anchorage  was  improperly  taken  up,  or  the  positioa 
in  which  the  Volcano  was  originally  anchored  was  an  im- 
proper one ;  or,  if  you  shobld  be  of  opinion  that  she  was  not 
securely  anchored,  or  that  subsequently  another  andier 
ought  to  have  been  dropped  ;  in  either  of  these  cases,  if  yot 
think  blame  imputable  to  the  commander  and  crew  of  the 
Volcanoj  it  will  follow  that  the  damage  must  be  pronounced 
for.  But  if,  on  the  other  hand,  you  consider  that  all  ordi- 
nary and  seamanlike  precautions  were  observed,  and  the  col- 
lision arose  merely  from  inevitable  circumstances — ^fromt 
sudden  squall  of  wind  coming  on  to  blow — then  of  coarse 
they  must  be  dismissed. 

Evidence.  ^^  order  to  form  a  just  opinion  of  these  circumstances,  the 

evidence  which  I  shall  submit  to  you  will  be  that  from 
which,  whatever  may  be  your  opinion^  I  think  it  will  be  in* 
possible  to  say  that  Lieut.  M'llwaine  will  not  have  ezpe* 
rienced  a  just  decision.  I  shall  refer  you  exclusively  to  his 
own  statement,  which  he  swears  to  be  true ;  and  I  will  iNit 
refer  you  to  any  of  the  opposing  evidence,  except  those  state- 
ments in  the  Act  on  Petition  on  behalf  of  the  Helen^  which 
are  not  in  any  way  contradicted  on  the  part  of  the  Volca^* 
I  apprehend  that  this  is  evidence  in  every  respect  the  leait 
objectionable  to  determine  the  question  fairly. 
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Jt  appears  from  a  letter  dated  Garthagena,  March  1,  1838      July  5. 
(tbe  very  day  after  this  collision  took  place),  that  the  Volcano,    Th'y^ 
being  on  a  voyage  from  Malta,  with  mails  and  passengers  to 
England,  had,  on  the  previous  day,  met  with  exceedingly 
itonny  and  tempestuous  weather,  and  was  reduced  to  the 
necessity  of  endeavouring  to  obtain  shelter  in  Mahomet's  Bay. 
Now,  let  us  take  the  very  words  in  which  this  gentleman 
Mm  the  occurrence.    He  says,  "  Observing  several  small 
fessels  lying  in  the  Bay  of  Mahomet,  about  ten  miles  to  the 
N.N.E.  of  the  Cape,  I  ran  in,  anchored  in  sixteen  fathoms, 
aid  veered  to  sixty ;  the  wind  being  off  shore,  we  rode  per- 
fectly easy  until  midnight."    That  is  his  statement  of  the 
node  in  which  he  anchored.    In  his  second  statement,  bear- 
11^  date  the  12th  of  June,  1838,  he  says  he  <*  anchored  the 
Volcano  about  two  cables'  length  on   the  starboard   bow 
of  a  brig,  several  other  small  vessels  being  at  anchor  in  the 
bty."    Now,  the  first  question  is,  whether  this  was  a  right 
flr  wrong  position.     Had  he  any  opportunity  to  have  taken 
Bp  another  and  different  position  ?     I  find  it  alleged  in  the 
Act  on  Petition,  on  behalf  of  the   Helen,  that  *<  although 
tbere  were  a  few  other  small  vessels  at  anchor  in  the  said 
bty,  yet  they  were  anchored  all  of  them  at  a  considerable 
distance  from  the  brig,  and  that  there  were  none  so  anchored 
at  to  prevent  the  steam-ship  from  anchoring  elsewhere  in 
the  bay  than  right  to  windward  of  the  brig."  Now,  there  is  no 
denial  in  the  Act  on  Petition,  on  behalf  of  Lieut.  M'llwaine, 
that  there  was  an  opportunity,  without  putting  other  vessels 
in  a  state  of  jeopardy,  of  choosing  another  and  different  an- 
chorage.   It  appears,  then,  that,  having  his  steam  up,  he  runs 
into  this  bay  for  shelter,  and  anchors  two  cables'  length  on 
the  starboard  bow  of  the  Helen.    The  first  question  for  your 
consideration  will  be,  whether  that  was  a  right  position  to 
take  up.     The  difference  of  the  statement  between  Lieut. 
Mllwaine  and  the  owners  of  the  Helen  is  this :  the  latter 
allege  that  the  Volcano  anchored  directly  to  windward.    The 
wwer  is  not  in  direct  terms,  that  she  did  not  anchor  directly 
tovindward,  but  that  she  anchored  "  on  the  starboard  bow 
of  tbe  brig."     Hence  it  is  infercntially  contended  by  the 
Counsel  on  behalf  of  the  Volcano,  that  she  could  not  have 
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JuLT  5,  been  directly  to  windward ;  and  I  apprehend  that  such  in- 
jn  777"  ference  is  the  true  one»  whatever  may  be  the  effect  of  it ;  bttt 
you  will  observe  it  is  not  stated  here  how  many  pmnli  oo 
the  starboard  bow  of  the  vessel  the  Volcano  actually  wa% 
and  it  will  be  a  matter  for  your  consideration  whether  there 
is  any  difference  between  being  anchored  directly  to  the 
windwardf  and  with  the  starboard  bow  two  or  three  pointi 
away  from  the  direct  point :  you  will  judge  from  the  cir* 
cumstances,  from  the  manner  in  which  the  collision  took 
place,  and  from  the  statement  as  to  the  alleged  alteration  of 
the  wind,  how  many  points  on  the  starboard  he  actually  did 
anchor.  It  will  be  for  you  to  determine,  considering  the 
state  of  the  weather  and  the  wind»  to  which  I  am  now  about 
to  direct  your  attention,  whether  that  was  a  safe  and  proper 
anchorage,  when  it  was  practicable  to  have  chosen  another 
and  a  different  one.  You  will  remember  that  the  wind  hid 
been  exceedingly  tempestuous  for  several  days  before ;  sod 
I  call  your  attention  to  the  statement  made  in  this  seoood 
document,  which  has  the  sanction  of  Lieut  M'llwaine.  Hs 
says  that  *'  the  wind  was  off  the  land,  and  it  blew  strong  i| 
squalls,  the  water  being  perfectly  smooth."  Now,  in  my 
opinion,  if  the  weather  had  previously  been  very  boiifceroiii 
and  tempestuous,  and  if  the  wind  was  at  that  period,  as  stated 
by  himself,  blowing  *'  strong  in  squalls,"  it  was  at  least  reiF 
sonable  to  expect  that  these  squalls  might  continue,  sod 
might  by  possibility  increase,  and  that  every  proper  precaa^ 
tion  ought  to  have  been  taken  to  prevent  the  effects  of  sodi 
squalls.  He  says,  however,  "  the  vessel  rode  very  securvlji 
and  continued  to  do  so  until  a  few  minutes  past  midnight." 
We  are  now  come  to  the  second  point  .in  the  case.  She 
was  anchored  (being  a  vessel,  as  stated  by  themselves,  of 
720  tons  burthen),  by  her  small  bower  anchor,  weighing  16 
cwt.  according  to  the  statement.  Now  leaving  out  of  con* 
sideration  the  affidavit  of  Mr.  Peter  Courtenay,  as  to  whil 
ought  to  be  the  weight  of  an  anchor  for  a  vessel  of  certaiB 
tonnage ;  and  equally  laying  out  of  consideration  any  c^nioi 
tlic  I^ords  of  the  Admiralty  may  have  formed  for  themselfee 
on  this  subject,  you  will  decidefor  yourselves,  independently 
of  these   conflicting    authorities,   if  I   may   so   call   them, 
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ber,  andor  the  circumstances,  this  vessel  ought  to  have       July  5. 
loecl  at  anchor,  being  of  the  tonnage  mentioned,  with    t^Jv^L^.^^ 
icbor  of  the  weight  mentioned;  and  you  will  consider 
ber  the  more  seamanlike  and  proper  precaution  should 
ave  been  adopted,  of  having  a  second  anchor  at  that 

e  now  arrive  at  the  time  of  the  collision.  At  midnight, 
pears,  in  consequence  of  the  continued  state  of  the 
ier,  a  consultation  was  held  between  the  commander 
he  other  officers  on  board,  as  to  the  propriety  of  drop- 
a  second  anchor*  They  were  of  opinion  that  there  was 
ioessity  for  so  doing ;  but,  in  order  to  be  prepared  for 
Qexpected  contingency, — so  that  the  possibility  of  such 
ngency  was  recognized, — the  anchor  was  got  ready  to 
opped.  Now  her  Majesty's  Advocate  has  argued  very 
gly  on  this  poinL  He  says  it  could  not  be  expected,  if 
were  riding  in  perfect  safety,  and  had  so  continued  to 
y  this  small  bower  anchor,  notwithstanding  the  preva- 
of  squalls  during  die  day,  the  water  being  smooth — 
oichor  uid  cable  having  held  them  under  Cape  Palos 
it,  under  these  circumstances,  they  should  have  laid  out 
ond  anchor,  which  would  have  been  an  act  unneces- 
and,  if  unnecessary,  unseamanlike.  You  will  consider 
ber  it  would  not  have  been  a  wise  precaution,  under  all 
ircumstances.  I  do  not  mean  that  you  are  to  strain 
latter,  but  consider  whether,  with  ordinary  seamanlike 
and  with  a  due  regard  to  the  facts  of  the  case,  and 
reference  to  the  position  of  the  Hden,  the  state  of  the 
,  and  all  the  circumstances,  it  would  not  have  been 
a  prudent  measure  as  men  possessed  of  acquaintance 
nautical  affairs  would  have  adopted. 
lese  appear  to  me  to  be  the  leading  points  of  the  case, 
IS  I  have  stated  nothing  but  what  appears  on  the  face 
ese  two  documents  which  are  sanctioned  by  Lieutenant 
waine  himself,  I  apprehend  it  is  impossible  to  put  the 
more  fairly  and  more  impartially  for  your  consideration. 
11  thank  you  to  give  me  your  opinion,  whether,  upon 
ivhole,  you  think  there  was  a  want  of  due  precaution, 
a  departure  from  proper  seamanlike  conduct,  either  in 

5L  HI  2  F 
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Jui.T  5.       the  position  taken  up  by  the  Volcano,  or  riding  by  one  f 
The  Volcano    ^^®  anchor,  and  not  dropping  a  second  anchor— in  short 
you  think  a  want  of  proper  precaution  is  fairly  imputable 
Lieutenant  M'llwaine* 

(Afler  Consultation.) 

JuoQMiNT.  Per  Curiam. — These  gentlemen  are  of  opinion,  tl 

there  was  a  want  of  proper  caution  in  the  position  whi 

The  Volcano  the  Volcano  originally  took  up  ;  and  secondly,  in  not  letti 

*"  *"  •  out  more  cable,  ami  in  not  letting  go  a  second  anchor. 

Damage  pro-      jn  t|,u^  ^ase,  I  must  pronounce  for  the  damage, 
nouiiced  for. 

Proetorn:   Blake,  for  the  owners;  fV,   Toumsend  (Admin 

Procior),  for  Captain  M*llwainp. 


<ron0i0tor])  itToutt  of  ILott&om 

July  6. 

Suitfordivorce  CocKSEDOE  !;•  Cocksedge. — Allegation  — This  was  a  n 
ai^ainrt'thew^^^  originally  promoted  by  the  husband  against  the  wife  for 
for  adultery,  divorce  by  reason  of  the  wife's  adultery.  The  Libel  n 
"l^f.  .^  **  P*  admitted  without  opposition.  The  wife,  in  a  responsi 
cruelty.  —  A  I-  plea,  recriminated,  charging  the  husband  with  adnltei 
though  cniHty  ^„ J  ^^^^  ^^.j^j^  cruelty.    The  admission  of  this  Allegati 

in  not  plearlahle  ^  ** 

alone,  in  such  a  waft  opposed. 

cafe,   for    any      Sir  John  Dodson,  Q.A.,  and  Addams,  D.,  for  the  ht 
purpose.   It    18  '    ^*>       7  7        J  ^ 

pleaduble  con.  band,    objected   to   that  part  of    the   Allegation   pleadii 
pled  with  adul-  cruelty,  which  was  no  answer  to  a  charge  of  adultery, 
a  circumstance       ^f^ggff^d,   D.,  and  Harding,  D.,  for  the  wife,  submitt 

rendering    the  that,  under  Eldred  v.  Eldred*  though  cruelty  is  not  plcj 
charge  of  adul-    ,,  ,  ,  y.     i   ,  i    i      •  •  ^l 

tery  more  pro-  ^^'^  ^^  ^  har  to  a  charge  of  adultery,  coupled  with  oto 

hable.  -—  Mode  circum6tance8,  it  may  be  pleaded  in  defence  to  a  suit  i 
elty    in    such  adultery,  as  a  foundation  for  a  distinct  sentence  of  sepai 
c«*e«  should  be  tion.      Moorsom   v.    Moorsom,f       Chambers  v.    Chamber^ 
Forsler  v.  Forsler  §     Scrivener  v.  Scrivener.  \\ 

*  2  Curt.  376.  f  3  Hagg.  E.  R,  87. 

t  I  Hagg.  C.  R.  144.  §  1  Hagg.  C.  R.  439. 

II  Consistory  Court,  1835.     Not  rep. 
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I7BIAM.— I  will  consider  this  case,  and  on  Satur*      Jdlt  6. 
in  what  form  I  think  the  case  ought  to  be  put.  GhJ^m^m  v 

Coduudg9m 
8HINGTON. — Tills  was  Originally  a  suit  by  the  July  6. 
gainst  the  wife  for  a  divorce  by  reason  of  adul- Jodomimt. 
the  wife,  in  her  Allegation,  pleads  that  the  huf- 
)een  guilty  both  of  cruelty  and  adultery.    The  ob- 
the  admissibility  of  the  first  four  articles  rests  on 
ids :  first,  that,  generally,  it  is  not  competent  ta 
>  plead  cruelty  under  the  circumstances,  she  being 
srith  adultery;    and  secondly,  that  the  articles, 
them  to  be  admissible,  are  not  properly  framed, 
will  consider  both  objections  in  order ;  and  first.     Doctrine  re^ 

plea  on  the  part  of  the  wife,  of  cruelty  in  a  suit  spectingihead- 

\,         ,   ,  ,  ,         -       /       .  mission  of  plea 

T  for  adultery.     I  am  aware  that  the  doctrme  on  of    cruelty   in 

has  been  either  subject  to  some  variation,  or  has  ^^^^  casen. 
laid  down  with  sufficient  perspicuity.  The  gene- 
i  fully  established,  namely,  that  cruelty  cannot  be 
1  bar  to  a  charge  of  adultery  ;  by  which  I  under-* 
:,  where  a  wife  is  charged  with  adultery,  she  can- 
cruelty  alone,  and  contend  that,  if  such  cruelty 
blished,  the  husband  could  not  obtain  a  divorce, 
*  should  prove  adultery  against  her.  The  doctrine 
own,  it  appears  to  me,  is  not  only  fully  acknow- 
»ut  is  consistent  with  sound  reason.  It  is  the  doc- 
Lord  Stowell,  in  Chambers  v.  Chambers,  though 
&  mixed  case,  of  cruelty  and  adultery  too.  The 
pon  which  Lord  Stowell  put  the  question  in  that 
lat  cruelty  is  not  idem  delictum  with  adultery,  and 
s  would  not  be  in  such  a  case  compensatio  criminis, 
ies  not  being  in  eodem  delicto.  It  may,  perhaps,  be 
oubtful  point  whether,  where  a  husband  brings  a 
ist  his  wife  for  adultery,  she  may  not  plead  cruelty, 
bar,  but,  in  the  event  of  her  guilt  being  unproved, 
I  a  decree  of  separation  from  him  on  that  ground. 
s  may  be,  perhaps,  a  more  doubtful  point ;  but  I 
pinion  that  it  is  not  and  ought  not  to  be  doubtful ; 
»rding  to  my  impression  of  the  law,  where  adultery 
id  against  a  wife,  she  is  not  entitled  to  plead  cruelty 
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Ju LT  6«  alone  at  all,  either  in  bar,  or  to  say,  **  I  am  innocent  o 
qJTIL  adultery,  and  if  I  prove  cruelty,  I  am  entitled  to  a  aepara 
Coektedge.  tion."  I  am  not  aware  (and  so  far  as  time  would  allow  me 
I  have  examined  the  authorities  upon  this  point)  of  any  pre- 
cedent for  the  admission  of  such  a  plea  under  such  circttm- 
stances.  I  was,  I  confess,  a  little  alarmed  when  the  case  of 
Scrivener  v.  Scrivener  was  cited,  lest  I  should  have  madvcr- 
tently  in  any  way  deviated  from  the  established  rule.  In 
that  case,  I  acted  on  the  conviction  that  a  plea  of  cruelty 
alone,  in  the  Allegation  of  a  wife  charged  with  adultery,  wit 
not  admissible,  and  that  decision  was  not  overruled  by  sape* 
rior  authority.  And  the  wife  is  not  prejudiced  by  the  re- 
fusal of  such  a  plea ;  if  the  adultery  is  not  brought  home  to 
her,  her  right  to  sue  on  the  ground  of  cruelty  would  not  be 
prejudiced,  and  the  husband  would  not  be  prejudiced  bf 
having  failed  in  his  charge  of  adultery ;  whereas,  if  boA 
were  allowed  to  proceed  together,  the  husband  charging 
adultery  and  the  wife  charging  cruelty,  the  husband  might 
be  subjected  to  unnecessary  expense ;  for,  if  he  succeeded 
in  proving  adultery  against  the  wife,  the  establishment  d 
the  charge  of  cruelty  against  him  would  not  avail  at  all  fo 
her  defence.  Now  I  have  looked  over  the  case  of  Scrheiur 
V.  Scrivener,  and  I  am  not  prepared  to  say  that  I  repent  nc 
of  any  part  of  the  judgment  I  pronounced  on  that  occasion. 
In  that  case,  the  wife  was  charged  with  adultery,  and,  by 
way  of  defence,  she  did  not  recriminate,  by  charging  adul< 
tery  against  the  husband,  but  she  endeavoured  by  statements 
to  impute  to  her  husband  undue  jealousy  of  her  conduct; 
and  to  raise  a  prejudice  against  him  by  charges  of  bare- 
ness, mixing  up  the  charge  of  adultery  made  against  her 
self  with  undue  jealousy  on  bis  part,  for  seven  or  eight  arti* 
cles,  concluding  with  a  plea  of  connivance  and  with  a  denid 
of  her  own  adultery,  but  never  charging  Mr.  Scrivener  witi 
the  offence  of  adultery  at  all.  The  course  I  pursued  was,  U 
direct  to  be  struck  out  all  that  part  of  her  Allegation  relatii^ 
to  cruelty  and  to  antecedent  illicit  cohabitation,  1eavin| 
what  related  to  connivance  and  denial  of  adultery.* 

*  This  cmse  has  not  been  reported  ;  but  the  Editor  has  thelbUovim 

BOtl 
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^ow  this  case  is  very  different  in  its  circumstances.     In      Jult  6. 

I  case,  crnelty  and  adultery  are  both  charged  on  the  part    ^  7~T 

the  wife ;  but  there  is  no  doubt  whatever  that,  if  the     Coched^» ' 

Iterj  of  the  wife  is  established,  his  cruelty  would  be  no 

nee  to  the  suit  of  the  husband.     The  question,  which  is 

!ry  simple  one,  is  this :  whether,  when  the  wife  recrimi- 

!S  the  charge  of  adultery,  she  is  at  liberty  to  plead 

jlty  also,  by  way  of  defence  or  otherwise. 

Tow  on  this  point,  I  apprehend,  the  authorities  are  ded-     Cruelty  may 

.    I  apprehend  there  are  various  cases,  and  there  is  cer-  ^f/'j"**^**  ^^ 

ly  one  case,  recently  decided  by  Sir  Herbert  Jenner,  in  defence,  in  con- 

di  be  sUted  that,  where  a  wife  pleads  adultery  by  way  ^"ea^'of  ^adul* 

tefence,  she  may  also  plead  cruelty ;  and  looking  over  tery. 

rious  authorities,  I  find  nothing  in  them  which  militates 

of  what  fell  from  the  Court,  on  the  debate  of  the  wife's  Allegation, 
anber  lOtb,  1835:^ 

u  LirsfiiiraTOK. — '*  Thin  is  afiiit  brought  by  Mr.  William  Scrivener  Serivener  v. 
■t  Margaret  bis  wife,  charging  her  with  the  offence  of  adultery,  and  Scrivener. 
le  iMi  and  10th  articles  of  the  Libel,  which  has  been  brought  in 
idiBitted,  the  particular  fiscts  are  set  forth,— that  she  was  observed 
>  iBto  a  house  of  ill-fame  in  Sobo  Square,  and  was  met  there  by  a 
m  named  Robert  Skynner.  In  answer  to  this  charge,  the  wife  has 
;ht  in  this  Allegation,  in  which  she  enters  into  a  history  of  their 
snonial  life,  and  chnrges  acts  of  cnielty  against  her  husband.  I  am 
yof  opinion  that,  where  a  husband  brings  a  suit  against  his  wife 
lultery,  it  is  not  competent  for  her  to  plead  cruelty  by  him  com- 
d.  It  has  been  contended  that,  where  the  adultery  is  denied,  it  is 
able  to  the  wife  to  plead  cruelty  on  the  part  of  the  husband,  in 
that,  if  the  charge  against  her  fails,  she  may  have  a  sentence  of 
■tioD.  But  this  doctrine  cannot  be  supported.  The  rule  of  the 
t,  that  cruelty  is  not  pleadable  as  a  defence  against  adultery,  would 
adered  nugatory  by  simply  throwing  in  two  or  three  articles  nega- 
:  the  adqltery  charged.  Acting  on  the  principle  recognized  by 
Courts,  it  is  my  duty  to  send  back  this  Allegation  to  be  reformed, 
iking  out  of  it  the  charge  of  cruelty  against  the  husband.  Clearly 
the  ante- nuptial  intimacy  has  no  true  bearing  upon  the  case.  All 
1th  article  must  come  out :  at  the  same  time,  it  is  competent  for 
lountel  for  Mrs.  Scrirener  to  frame  a  short  article  expl-jining  the 
mstances  of  the  acquaintance  with  Mr.  Skynner.  It  is  competent 
tie  wife  to  deny  all  the  charges  of  adultery  made  against  her,  and  to 
i  the  other  facts.  The  Allegation  must  go  back  for  reform." 
Hie  cause  was  heard  on  the  12th  February,  1836,  when  the  Court 
WMiDced  the  sentence  of  divorce  prayed  by  the  husband.) 
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Cocksedge  v. 
CockMedge, 


Wlietber,  if 
proof  of  adul- 
tery fails  on 
both  sides,  the 
wife  is  entitled 
to  a  sentence 
for  the  cruelty. 


in  any  degree  against  that  dictum, — thongh»  if  there  werc^ 
I  should  be  bound  by  the  judgment  of  the  Dean  of  the 
Arches,  and  compelled  to  follow  his  decision. 

Now  I  will  at  once  dispose  of  that  case«  and  reooncOek 
with  previous  authorities  on  the  subject.  Eldred  v.  EUni 
was  a  suit  against  the  wife  for  a  divorce  by  reaaon  of  adul- 
ter}' ;  and  the  Allegation  of  the  wife  imputed  cruelty  to  tk 
husband  coupled  with  the  charge  of  adultery,  asthegroondi 
for  praying  a  sentence  of  separation.  Sir  Herbert  JeoHTi 
in  adverting  to  prior  cases,  referred  to  Moorsom  v.  Moortm, 
and  Forsler  v.  Forster,  and  Chambers  v.  Chambers,  as  antho* 
rities  for  his  judgment,  and  in  all  those  cases  it  was  beU 
that  cruelty  was  pleadable,  adultery  being  also  alleged,  mk 
he  also  adverted  to  the  cases  of  ArUey  v.  Arldey^*  and  ChA' 
tie  V.  CheUle,\  There  is  some  little  difference  between  thoK 
cases.  In  Chelile  v.  Chetllc,  as  the  Dean  of  the  Ardia 
stated.  Sir  John  Nicholl  admitted  the  general  chaigeflf 
cruelty,  but  directed  the  particular  facts  to  be  struck  oit; 
why  I  am  not  able  to  explain.  I  am  the  more  anziooi  H 
advert  to  that  case,  because,  whilst  it  does  not  estabU 
the  rule  that  cruelty  is  pleadable  where  adultery  if  ab 
pleaded,  it  seems  to  point  out  the  converse  to  be  tri^ 
namely,  that  cruelty  is  pleadable  alone,  without  adoltcij; 
and  I  also  think  that  some  doubt  may  arise,  in  former  attk 
whether,  though  cruelty  was  admitted  to  be  pleaded  wiA 
adultery,  the  party  pleading  it  had  any  right  to  a  senteBB 
of  separation  in  the  same  suit. 

In  all  the  cases,  I  find  the  result  to  be  this  :  that  in  A 
and  in  Chambers  v.  Chambers  especially,  cruelty  has  Utt 
admitted,  coupled  with  adultery,  but  not  standing  alonei  k 
being  so,  I  do  not  think  it  becomes  me  to  notice  anoAv 
possible  question  which  may  occur,  namely,  whether,  sof* 
posing  in  this  case  the  proof  of  adultery  on  both  sd* 
should  fail,  the  wife  alone  would  be  entitled  to  reoeifcft 
sentence  of  separation  in  consequence  of  the  proof  of  crodf 
pleaded  by  her.  That  question  may  be  reserved  till  the  ooa* 
elusion  of  the  cause.    But  I  take  it  that  the  true  reason  ^ 


*  3  Phill.  500. 


t  3  PhilL  507. 
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admitting  a  plea  of  cruelty  in  connection  with  adultery  is       Jur.r  6. 

Ibr  the  purpose  of  laying  a  ground  of  probability  of  the    ^  r~T 

(harge of  adultery  ;  and  no  doubt,  in  very  many  cases,  the     CoekMedge,' 

commission  of  cruelty  and  treatment  which  no  affectionate 

kttlMnd  would  shew  towards  his  wife,  may  render  it  more 

probable  that  he  committed  the  offence  imputed  to  him  of 

adultery ;  and  that  is  the  substance^  though  not  the  precise 

words,  of  what  fell  from  Sir  Herbert  Jenner  in  the  case  of 

B^ed  V.  Eldred.     In  reference  to  the  case  of  Moorsom  v. 

Uwrnm^  he  says,  «'  Lord   Stowell's   words  are,   '  Indiffe* 

fence,  ill-behaviour,  or  cruelty,  is  not  pleadable  in  a  suit  for 

adultery :  it  will  not  justify  her  criminal  misconduct/     But 

be  does  not  go  on  to  say,  that  it  is  not  pleadable  for  other 

purposes."     1  construe  this  passage  with  reference  to  the 

CMe  Sir  Herbert  Jenner  was  deciding,  a  case  of  defence  by 

die  plea  of  adultery  and  cruelty,  and  not  a  defence  by  a  plea 

of  cruelty  alone. 

1  therefore  conceive  that,  on  principle,  I  am  bound  to  ad- 
■Bt  this  charge  of  cruelty,  provided  it  is  properly  pleaded 
n  the  Allegation  ;  and  this  brings  me  to  the  form  of  plead- 
ing it  in  the  Allegation.  I  think  I  may  candidly  admit  that 
aome  difficulty  does  arise  from  the  case  of  Chettle  v.  ChettUy 
and  I  must  say  that  I  do  not  altogether  understand  the  rea- 
ion  why  the  special  charges  only  were  struck  out,  and  the 
generdl  charge  admitted,  thougli  I  do  not  doubt  there  were 
loond  reasons  which  induced  Sir  John  Nicholl  so  to  decide. 

In  this  Allegation  it  is  pleaded,  in  the  1st  article :  "That  The  form  of 
from  and  after  the  marriage,  and  during  the  time  the  parties  P''^**''"af- 
K?ed  and  cohabited  together  (mentioning  the  places),  as 
pleaded  in  the  Libel,  he,  the  said  T.  M.  C,  was  in  the 
habit  of  absenting  himself  at  uncertain  periods,  and  without 
aaiigning  any  particular  business,  or  reason,  or  occasion  for 
» doing,  from  his  wife,  for  days  and  weeks  together,  and 
dm  at  other  times  " — these  words,  "  also  at  other  times," 
mist  be  struck  out — ''of  remaining  out  absent  from  her 
luring  the  whole  or  the  greater  part  of  the  night,  and  with- 
ut  saying  on  his  return  either  where  or  on  what  business  he 
ad  been ;  that,  on  most  or  many  of  such  occasions  of  his 
•turning  at  early  hours  of  the  morning,  he  was  in  a  state  of 
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July  6.      into&icBtlon,  And  on  various  days  and  times  during  aoch  pe« 
CtKhnedge  v.  "^>  ^^^  without  the  slightest  cause  or  provocation,  applisif 
Cochifye.    the  grossest  efnthets  and  most  opprobrious  language  to  hit 
wife,  and  often  threatened  her  life,  and  frequently  used  per- 
sonal violence  towards  and  struck  her."    I  stop  here^  and 
consider  whether  this  is  an  admissible  article*     No  doubt,  io 
all  articles  of  this  description,  there  is  considerable  diiBcultj 
inherent  in  the  subject-matter,  so  that  neither  any  paini 
taken  by  Counsel  nor  any  caution  on  the  part  of  the  Judge 
is  able  wholly  to  prevent  such  matter  being  pleaded  in  a  ge* 
neral  article,  as  no  witnesses  should  be  examined  except  upon 
a  special  charge.     I  apprehend  an  article  of  this  kind  is  enti- 
tled to  be  admittedi  and  that  witnesses  may  be  examined 
upon  it  or  not,  subject  always  to  the  remedy  which  tlie  Uw 
allows,  namely,  of  receiving  any  objection  to  the  testinMny 
of  the  witnesses,  and  it  is  the  duty  of  the  Judge,  after  pob* 
lication,  to  give  the  husband  the  means  of  defending  himidf 
against  any  charge  which  he  could  not  previously  have  cosn* 
terpleaded  and  denied  before  publication*     I  therefore  deem 
it  necessary  to  admit  that  part  of  the  article  I  have  resd ; 
but  I  think  the  article  ought  to  end  at  those  words»    That  ii 
a  general  article,  and  it  is  matter  which  laya  a  ground  forths 
husband's  possible  infidelity.     But  I  object  to  what  follows] 
*'  And  on  or  about  the  month' of  November,  1837,  he  fired  a 
pistol  at  or  near  her,  in  order  to  terrify  her.**    The  ground 
of  the  objection  is  this :  many  witnesses  may  be  designed  to 
this  article,  and  it  is  certainly  important  for  the  husband  to 
know  what  witnesses  are  to  be  examined  on  this  part,  and 
what  on  the  former  part*    At  the  same  time  I  think  it  would 
be  admissible,  if  pleaded  in  a  separate  article.     I  am  not  si 
liberty  to  exclude  this  specific  act  of  cruelty,  which  would  be 
opposed  to  the  decision  in  Chettle  v.  CkeUle.     The  article 
then  pleads  matter  which  I  think  must  be  separated :  **  And 
that  the  said  T.  M.  C.  was,  on  the  various  occasions  of  his 
absence  from  home  hereinbefore  pleaded,  in  the  habit  of 
associating  with  divers  strange  women,  who  were  prostitutes:* 
that  he  frequently  committed  adultery  with  them,  and  thai 
the  names  and  residences  of  such  women  were  entirely  un- 
known to  the  wife  till  afler  separation  from  Mr.  C."   I  should 
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w'vh  yoo  to  consider  whether  this  latter  part  could  not  be       July  6. 
Mfmted  and  put  into  a  proper  thape.  Coek^  v. 

(The  Court  then  gave  directions  as  to  the  form  of  plead-      Coek»edge, 
ingthe  drcumstances  relating  to  the  charge  of  adultery.) 

I  refer  back  the  Allegation  to  be  reformed  in  the  manner  I     AllegRtion  to 
kfe  Stated.  be  reformc'd. 

Ph)ctors : — F,  CiarJtson,  for  the  husband  ;  Moore,  for  the  wife. 


Vrftogatibf  iffourt  of  (Panterfiurp* 

July  10. 

DuENBLL  V.  CoBFiBLD. — CauMe. — The  deceased  in  this  A  codicil, 
cue  was  Joseph  Lawrence,  who  died  30th  November,  1843.  ^^^^  ^*  j^^ 
fle  left  a  wil]>  executed  in  November,  1840 ;  another  will,  paired  capacity, 
oecuted  in  September.  1841,  which  revoked  that  of  1840,  Z^^^'^l^^Z 
pod  (HI  the  2l8t  November,  1843,  nine  days  before  his  death,  dant,  reviving  a 
k oecuted  a  codicil  to  the  following  effect :-  ["Xngatater 

I,  Jo»eph  Lawrence,  of  the  parish  of  Acton  Burnell,  in  the  "''"  of  diffe"*"* 

tenour,  —  re- 
coiBty  of  Salop,  gentlemaD,  declare  that  it  is  my  wish  and  request  fused    probate 

tbittbe  will  I  made,  signed,  and  executed  on  the  23rd  day  of  No-  for  want  of  ade- 

wnber,  1840,  shall  be  the  only  will  or  wills  1  made  or  might  have  ?"*^®,  P"^^  ""[ 

kiiowieutre     of 
■ide  before  or  after  the  said  date  of  the  23rd  of  November,  1840 ;  contents. 

iodall  and  every  other  to  be  null  and  void.     I  hereby  give,  bo- 

<l(ieath,  nominate,  and  appoint  my  friend,  John  Hiram  Durnell, 

lurgeon,  at  Pitchford,  in  the  county  of  Salop,  or  his  executors,  ad- 

■iniitratore,  or  assigns,  to  have  full  power  over  the  whole,  every, 

•  •ay  part  of  my  property  of  whatsoever  description,  for  the  true 

Wsefit  and  welfare  of  myself  and  sister,  Ann  Lawrence,  during 

•v natural  lii-es  :  also,  after  which  period  he  truly  and  faithfully 

Charge,  or  cause  to  be  discharged,  the  following  legacies  (viz.) — 

(•Martha  Everall,  of  Candover,  £50  ;  to  Mary  Swift,  £lo  ;  to  my 

pdion,  Joseph  Lawrence  CoHield,  jC50  ;  to  Michael  Williams, 

^;  to  Emily  Feoihaugh,  of  Acton   Burnell,   £5.      In  witness 

vbereof,  I  have  set  my  hand  and  seal,  this  21st  day  of  November, 

IB43.  Joseph  Lawrence. 

W'tlnt»     Richard  Pescall, 

George  Roden, 

Mary  Swift. 
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The  will  of  November,  1840  (referred  to)  gives  all  tli 
property,  real  and  personal,  to  the  sister,  Ann  Lawrena 
for  life,  subject  to  the  following  legacies:  to  Mary  Swift 
£50;  to  Martha  EveraU,  £50;  to  Richard  Williams,  £5 
and  after  the  death  of  the  sister,  the  property  is  given  tt 
Mr.  Dumell,  <<  conditionally  that  the  said  John  Dumell  it 
tends  to  the  necessary  wants  and  comforts  of  my  said  sitter; 
during  her  life ;"  and  Mr.  Dumell  is  appointed  trustee  sn^ 
executor,  "with  full  power  to  act  for  the  benefit  of  my  afore 
said  sister,  Ann  Lawrence." 

The  will  of  September,  1841,  gives  the  whole  propertyti 
his  executors  in  trust  to  pay  to  his  sister,  Ann  Lawrence,  tb 
interest  of  the  same  during  her  life,  and  at  her  death,  tx 
pay  the  following  legacies :  to  Richard  Williams,  £50,  six 
£200  equally  amongst  his  children  ;  to  Martha  Evendl 
£50 ;  to  Mr.  J.  H.  Dumell,  £50,  and  to  each  of  his  daugb 
ters,  £25 ;  to  the  daughter  of  Mr.  George  Corfield,  £50;  ti 
Mary  Swift,  £50,  and  an  annuity  of  £5.  It  appoints  th 
sister  residuary  legatee,  and  nominates  Mr.  William  Mst 
thews  and  Mr.  George  Corfield  executors* 

The  real  property  was  said  to  be  worth  about  £700  ;  tb 
personalty,  £1,200.  The  codicil  was  propounded  by  lii 
Dumell,  as  executor,  in  a  Condidii,  proved  by  the  attestinj 
witnesses,  and  was  opposed  by  Mr.  Corfield,  as  executor  c 
the  will  of  1841,  who  gave  in  no  plea. 

Baijfordy  D.,  for  Corfield,  against  ttfe  codiciL — ^There  i 
no  evidence  that  the  testator,  whose  memory  was  impairec 
knew  the  contents  of  the  codicil  when  he  executed  it,  a 
recollected  those  of  the  will  of  1841,  the  effect  of  which  i 
destroyed.  The  reading  of  the  paper  could  not  of  itsd 
give  the  information  to  a  person  in  his  condition.  It  is  i 
evidence  that  the  memory  of  the  deceased  was  so  bad  tha 
for  two  months  before  his  death,  he  could  not  recollect  sn 
thing  for  half  an  hour  together. 

AddamSf  D.,  for  Durnell,  in  support  of  the  codicil. — 
the  Court  pronounces  against  this  paper,  it  must  lay  doi 
a  new  precedent.  The  will  and  codicil  are  proved  in  tl 
ordinary  way,  per  testes,  to  be  the  acts  of  the  testator.  1 
plea  has  been  given  in  on  the  other  side,  and  I  have  hea 
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it  laid  down  that  you  cannot  oppose  a  testamentary  paper      Jolt  10* 
« the  ground  of  incapacity  without  a  plea.    [Pe  r  C  ur  i am.     DumeS  r 
—In  what  case  ?]     I  do  not  recollect  a  case,  but  I  have      CorfiM, 
hard  Sir  John  NichoU  lay  it  down  repeatedly.     There  was 
no  clandestineity  in  the  transaction ;  the  witnesses  negative 
control ;  all  except  one  negative  incapacity  ;  and  the  object 
of  the  codicil  was,  that  the  sister  should  have  Mr.  Durnell's 
aedical  care  and  attention. 

Da.  LusHiNGTON.— In  this  case,  there  are  three  testa-  July  10. 
mentary  papers — a  will,  which  was  executed  in  November,  •J"'^**"'"* 
1840;  a  will  executed  in  September,  1841 ;  and  a  codicil, 
dated  2lst  November,  1843.  The  will  of  1841  would  re- 
Toke  the  will  of  1840,  supposing  both  wills  to  have  been 
valid  instruments :  the  question,  therefore,  is,  as  to  the  va- 
lidity of  the  codicil  of  1843,  which  purports  to  set  up  the 
wiH  of  1840,  and,  if  valid,  it  will  revoke  the  will  of  1841, 
and  set  up  that  of  1840. 

The  deceased  died  on  the  SOth  November,  1843.  He  had  History  of 
resided  at  a  small  village  in  Shropshire,  called  Acton  Bur-  <^«cea^* 
ndl ;  he  had  been  by  trade  a  blacksmith,  from  which  busi- 
ness he  had  retired  about  three  or  four  years  before  his 
death.  At  that  period  he  had  not  reached  the  age  of  60  ; 
according  to  the  evidence  of  Humphries,  he  was  56.  His 
only  sister,  Ann  Lawrence,  resided  with  him.  She  had 
two  illegitimate  children,  with  one  of  whom,  it  appears,  he 
vas  on  friendly  terms.  As  to  the  other,  there  is  no  sufli- 
dent  evidence  to  shew  how  he  regarded  her.  There  were 
alio  some  more  distant  relations. 

All  the  testamentary  papers  demonstrate  that  Ann  Law- 
rence was  intended  to  be  the  great  object  of  the  testator's 
bounty;  and  most  naturally  so,  as  his  nearest  relation,  and 
one  who  had  resided  with  him,  and  from  infirmity  was  una- 
ble to  assist  herself. 

There  is  no  evidence  as  to  the  amount  of  the  property  ;  1 
cannot  take  the  statement  of  one  party  as  to  the  amount  unless 
acquiesced  in  by  the  other  :  there  is  no  such  acquiescence  ; 
all  my  means  of  judgment,  therefore,  must  be  derived  from 
the  fact,  that  the  will  purports  to  bequeath  houses  and  other 
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July  loi      property,  and  from  the  probability  as  to  what  it  would  be 

^  — T         likely  a  persnn  so  circumstanced  would  have  acquired. 

Cwfi$!d,  The  first  occurrence  m  the  history  of  the  testator  is  tlie 

making  the  will  of  1840 ;  prior  to  that  time,  there  is  w 
trace  of  any  testatnentary  act.  The  contents  of  the  wfll  rf 
1840  are,  to  give  the  property  for  life  to  the  sister;  the  in- 
terest in  remainder  to  Mr.  Dumell,  on  the  condition  thit  k 
should  take  care  of  the  sister.  These  are  the  whole  oot- 
tents^  save  two  or  three  legacies*  and  of  this  will  Mr.  Doniel 
is  appointed  executor. 

The  next  question  is,— Who  is  Mr.  Dumell  ?  Heapfxai 
by  the  evidence  to  have  been  a  medical  gentleman,  TendBf 
in  the  immediate  neighbourhood;  to  have  constantly il* 
tended  the  deceased  in  that  capacity,  and  to  have  been  idI^ 
mate  with  him  for  as  long  a  period  as  that  to  which  Ik 
knowledge  of  the  witnesses  extends^  which  in  the  csk  i 
one  is  no  less  than  seventeen  years.  His  ^neral  chsnKtf 
and  respectability  is  wholly  unimpeached  by  the  evidens; 
on  the  contrary,  it  is  affirmed  ;  and  as  to  his  circumstnKC^ 
there  is  nothing  to  shew  that  he  is  a  needy  man,  and  so  op 
to  temptation;  for  the  fact  of  his  occasionally  borrowiB|* 
sovereign  of  the  deceased  cannot  lead  to  any  sudi 
elusion. 

Sute  of  the      I  next  direct  my  attention  to  the  state  of  the  decwii 
deceased.  ^^jjjy  ^^^^  mental,  at  the  making  of  the  first  will;  thoi^ 

this  certainly  is  not  a  main  point  in  the  case ;  still,  howcA 
I  think  it  right  not  wholly  to  pass  it  over*  It  appean  M 
for  some  time  previous  to  the  making  of  this  will,  die^ 
ceased  had  been  subjected  to  illnesses.  Mary  Jones  uif%M 
her  examination  in  chief,  that  two  years  before,  he  had  M 
an  illness,  when  he  was  delirious.  She  says,  on  the  M 
interrogatory,  that  he  had  used  to  be  subject  to  fiti^  ^ 
after  the  fits  he  used  to  suffer  from  delirium  iremau:  M 
both  in  chief  and  on  interrogatory,  she  expressly  nefili<v 
that,  at  the  time  of  the  execution  of  the  will,  there  wtt<7 
delirium  of  any  kind ;  she  declares  that  the  then  tllnev 
of  quite  a  diflferent  character.  Humphries  entirely 
Mary  Jones's  evidence  as  to  the  illness  of  the  Aecaaei 
cedent  to  the  making  his  first  will,  and  states  that  thefllitf 
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di  hi  WM  ct  Uut  time  alBieted  wu  (in  ecmeatrenoe     ^it  IOl 
rj  Janet)  of  it  different  ditncter.    Tbe  deoeeted     f^!^IZ 
iejperidd  retired  Aom  burineis.    The  only  eonda-      Chrjfcjl' 
vdniwn  ftom  lUt  eridence  m  to  the  prior  itate  of 
0ed  it  ivhet  is  noty  perhaps,  Tery  important*  namelyt 
cimttitntion  had  been  nnpttred*    If^  indeed^  I  ndt 
:  that  Mary  Jonea  well  comprehended  the  meanii^ 
rm  ddb'mm  irememt,  h  might  carry  thit  part  of  tlM 
do  Author  than  it  at  preaent  goea. 

are  nowritten  inatmctiona  at  to  tUairill  at  ally  nor     WittM  of  the 
inee  to  diew  how  it  waa  made,  or  in  whoae  hand-  ?|^  ^   ^* 
t  ia;  tlie  whide  dependt  upon  the  ezecntion  alone, 
po  three  aabaeribed  witnettet,  who  all  appear  to  me 
^Iven  their  evidence  with  perfect  fidmett ;  and  tiie 
enration  may  be  made  at  to  the  codidL    Thete  are 
nea,  Thomaa  Hamphriea,  and  John  Petcall;  and 
itia  not  to  be  preaumed  that  they»  aoqndnted  with 
tor  and  fait  fiunily,  would  hare  attetted  a  will»  or 
r  inatmmentt  witlioat  believing  the  tettator  to  have 
ipetent  to  the  act    At  the  tame  time^  it  it  wdl 
hat  tha  Coort  mntt  judge  more  from  the  foctt  they 
a  from  thdr  opinion ;  ttill,  opinion  it  not  without 
igfat.    All  the  witneaaet  agree  that  the  deceased  wat 
in  body ;  Hurophriet  tays  he  was  at  weak  at  weak 
•    They  all  agree  that  he  wat  confined  to  hit  bed, 
:  been  for  tome  time,  and  wat  propped  Uf^  at  the 
D  with  pillowa.    Mary  Jones  says  he  was  so  very 
reak,  that  his  life  was,  and  had  been  for  some  time 
onsidered  in  a  very  precarious  state, 
a  condition  of  the  deceased,  I  next  look  at  the  facts 
a  knowledge  of  the  instrument,  as  well  as  his  testa- 
capadty.    Mary  Jones  remembers  only  that  the 
snd,  **  This  is  my  act  and  deed,**  and  the  fact  of  the 
B.    Humphries  states  that  the  deceased  said  some 
rlien  he  signed  the  will ;  but  what  they  were  he  can- 
lUect*    John  Pescall  remembers  only  that  the  de- 
iB  answer  to  the  question  whether  he  acknowledged 
lar  aa  hia  will,  answered  <<  Yes,"  or  something  to 
BCL    It  ia  quite  obvious  that  this  evidence  does  not 
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furnish  direct  proof  of  knowledge  of  the  ccmtenU ;  if  sock 
knowledge  is  to  be  inferred  at  all,  it  must  be  inferred  tnn 
the  facts  of  approbation^  the  signature,  the  probability  d 
the  contents  of  the  instrument,  the  degree  of  capacity^  and 
all  the  other  circumstances  of  the  case. 

As  to  the  facts  denoting  capacity,  beyond  what  I  hive 
stated,  there  is  no  evidence  from  the  tesdnumy  of  Jones  «mI 
Humpliries  ;  but  then,  it  must  be  recollected  that  they  vd 
knew  the  testator;  Humphries  was  constantly  in  the  haliil 
of  seeing  him,  and  it  is  clear  that  they  saw  nothing  inooo- 
sistent  with  capacity.  Jones's  opinion  is  in  favour  of  cipi- 
city,  but  not  strongly.  Humphries  in  chief  expresses  hioiHif 
more  decidedly,  but  on  the  10th  interrogatory  he  qosHiei 
his  evidence.  John  Pescall,  whom  the  deceased  recognisA 
speaks  in  more  decided  terms  of  his  capacity. 

Here  for  the  present  I  shall  pause,  and  proceed  to  oosii* 
der  the  evidence  as  relates  to  the  codicil ;  and  when  I  bift 
so  done,  at  this  stage  of  the  case  I  must  observe  what  M 
the  legal  principles  that  must  be  applied  to  it.  I  am  Mt 
called  upon  to  decide,  as  a  purely  separate  and  distinct  «i^ 
whether  the  will  was  valid ;  I  must  consider  it  in  conjia» 
tion  with  the  subsequent  acts  of  the  deceased, — ^the  will  flf 
1841,  and  the  codicil  of  1843.  It  may  well  be  that  mfaie> 
quent  circumstances  reflect  back  favourably  or  unfavouriblf 
on  the  will :  not  that  a  will  originally  valid  could  be  afiediBl 
by  any  subsequent  act  short  of  a  revocation  ;  but  becmt 
subsequent  facts  may  elucidate  the  question  whether  it«a 
valid  or  not. 

Now,  what  took  place  in  the  interval  between  Novemkit 
1840,  and  November,  1843,  the  Court  has  no  mami 
knowing,  save  only  that  the  will  of  1841  was  ezecolii 
whereby  Mr.  Dumell  had  only  a  legacy  of  £50,  and,  h^ 
ject  to  some  small  legacies  payable  after  her  death,  XhitvM 
took  the  whole  property,  two  other  persons  being  appoiolrf 
executors.  It  appears,  however,  that  the  testator  continst' 
to  decline  in  health,  or  at  least  was  seldom  free  from  iHoe* 
requiring  the  attendance  of  a  medical  person  ;  and  be  V 
so  attended  by  Mr.  Dumell.  Nine  days  before  bis  dsA 
his  life  being  terminated  by  dropsy,  a  codicil  was  execstii 
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and  it  is  to  the  contents  of  that  codicil,  and  to  all  the  cir-      Jolt  lO. 
cumstanoes  connected  with  it,  that  the  attention  of  the  Court 
miut  be  particularly  directed. 

There  is,  however,  one  consideration  which  must  not  be 
vhollj  passed  by.  The  codicil  revives  the  will  of  1840 ;  are 
there  drcumstances  which  render  such  a  disposition  d  priori 
probable  or  improbable  ?  It  appears  to  me  that  there  is  no 
my  strong  ground  for  forming  an  opinion  either  way.  As- 
nuQing  the  will  of  1840  to  have  been  validly  executed,  there 
ii  nothing  beyond  a  bare  execution  in  its  favour,  and  pre- 
aiming  neither  more  nor  less  respecting  the  will  of  1841,  of 
vhich  I  know  nothing,  it  comes  to  this,  that  the  testator 
oecttted  two  wills  of  a  different  tenour,  and  the  presump* 
tioo,  without  further  evidence,  cannot  be  said  to  be  in  favour 
of  either. 

I  will  first  consider  what  the  witnesses  say  as  to  the  exe- 
cution of  the  codicil  and  the  capacity  of  the  testator.  All 
agree  that  he  was  at  the  time  labouring  under  great 
bodily  debility ;  indeed,  he  was  within  nine  days  of  his 
death,  gradually  sinking  under  that  disease  which  termi* 
Bated  his  life. 

I  think  it  advisable  to  begin  with  Mary  Swift,  because  she 
alone  was  cognizant  of  every  part  of  the  transaction  which  specting  the  co- 
preceded  the  execution  of  the  codicil,  and  therefore  I  now 
refer  to  her  evidence.  [Read  the  depositions  of  this  wit- 
new.]  The  efi*ect  of  this  evidence  is,  that  it  does  not  sub- 
lUntially  prove  any  instructions.  Mr.  Durnell  told  the 
deceased  that  *•  he  was  going  out  a  good  way."  Now,  jjs 
all  these  legacies  amount  to  but  £135,  it  must  be  supposed 
that  the  property  of  the  testator  was  not  very  considerable. 
The  meaning  of  the  expression  is  doubtful  at  least,  and  this 
it}  indeed,  only  inferential ;  but  I  have  no  evidence  as  to 
the  amount  of  the  property.  He  thought  the  deceased  was 
•boat  to  give  away  too  much  of  his  property, — that  is  the 
only  meaning  I  can  put  upon  it,  and  it  is  the  only  evidence 
^  case  affords  as  to  the  real  amount  of  the  property. 
As  to  the  execution,  the  witness  says  that,  in  answer  to 

the  question,    whether   tiie   paper   was   according    to   his 

^»hes,  the  testator  said  "  Yes ;"  whether  he  wished  any 
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jJrtLT  10.      alteration^  he  said  <*  No."     As  to  the  fact  of  execodon,  I  ( 
~r        not  perceive  that  tlie  otlier  witnesses  carry  the  case  at  i 

Corjidi.       further. 

Richard  Pescall  says  in  his  evidence  that  two  qaesdoi 
were  put  to  the  deceased, — whether  he  acknowledged  tk 
paper  to  be  his  act  and  deed,  and  he  answered,  ''lib;' 
that  he  was  asked  if  there  was  any  thing  more  he  wuM; 
he  said,  '^  What  more  can  I  do  ?*'  and  that  he  said  tti^ 
intimating  he  was  satisfied. 
Its  effect.  Now  the  question  is,  what  is  the  effect  of  this  evidoiff? 

Two  objecticHis  have  been  made — first,  that  it  is  detr  tfaM 
the  memory  of  the  deceased  was  very  bad ;  second,  tbt  i 
the  time  and  subsequently  he  was  delirious.    1  thiok  tb 
result  of  tliis  evidence  to  be  clearly  this  :  that  there  u  ■ 
proof  of  instructions  for  the  paper,  or  reading  over,  or  (fr 
planation  ;  there  is  no  direct  evidence  of  knowledge  d  tb 
contents  of  the  codicil ;  but  whether  there  is  indirect  fi 
dence  to  lead  to  this  conclusion  will  depend  upon  the ittt 
of  capacity,  the  contents  of  the  codicil,  and  other  drti* 
stances.     Now,  Richard  Pescall  speaks    to  the  decern 
knowing  him,  and  expressing  his  opinion  as  to  hii  ^ 
state  of  health  ;  that  he  was  getting  better;  andalfotsib 
deceased's  thanking  him  for  taking  the  trouble  of  coiBia|li 
sign  the  paper.     In  his  opinion,  the  deceased  was  of  P''"^ 
capacity.     George  Roden  speaks  nearly  to  the  stmc  eM* 
But  there  is  other  testimony  as  to  the  state  of  the  deooff 
more  important,  in  my  judgment,  than  either  thatof  Ridi* 
Pescall  or  George  Roden,  namely,  the  evidence  of  Bt* 
phries,  though  not  an  attesting  witness ;  he  saw  toe  * 
ceased  the  day  before  and  the  day  after* 

The  effect  of  the  whole  evidence  upon  my  mind  i«i  <■ 
the  deceased  was  in  a  very  weak  state  of  bodily  healwi^ 
his  memory  was  impaired ;  that  his  intellectual  &csi» 
though  he  was  not  subject  to  any  delusion,  were  nece** 
greatly  diminished  in  vigour.  I  do  not  think  it  goei  i** 
as  to  say  that  he  was  utterly  incapable  of  any  test»«**f 
act ;  but  though  in  possession  of  a  bare  capacity,  itudi' 
that  he  was  not  in  a  state  to  originate  any  testamenttfy  n 
or  to  detect  error  or  discover  fraud.  The  codicil  i»  in^^ 
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Doraell,  who  was  the  dux  Jacti  throughout^  and      Jult  10. 
whose  instrumentality,  in  the  absence  of  other  evi-      jx^Z^ 
i  must  be  presumed  the  codicil  was  prepared.    Sub-      CarfidL 
I  few  l^^acies,  he  takes  the  whole  property,  what- 
y  be  its  amount*  after  the  death  of  a  very  ailing 
and  subject  to  the  condition,  and  a  not  very  defina- 
ition,  of  taking  care  of  her. 

is  the  doctrine  of  the  law  applicable  to  this  state    The  doctrine 
rnstances?     The  best  authority  is  that  of  the  judg-  ®''*^' 
the  Judicial  Committee  of  the  Privy  Council,  deli- 
'  Mr.  Baron  Parke,  in  the  case  of  Barry  v.  Butlin^* 
reived  the  express  approbation  of  the  whole  Court, 
aware,  however,  that  the  doctrine  there  laid  down 
in  any  respect  from  the  doctrine  heretofore  received 
d  upon  in  these  Courts,  at  least  during  my  expe* 
It  is  unnecessary  to  go  through  the  whole  of  the 
nt,  but  the  doctrine  is,  that  proof  of  knowledge  of 
ents  may  be  given  in  any  form  ;  that  the  degree  of 
"cessarily  depends  on  the  circumstances  of  each  case; 
>erfect  capacity,  knowledge  of  the  contents  may  be 
,  but  that  where  the  capacity  is  weakened,  and  the 
to  the  drawer  of  the  will  is  large,  the  presumption 
;r,  the  suspicion  is  stronger,  the  proof  must  be  more 
t,  and  the  Court  must  be  satisfied  of  knowledge  of 
ents  beyond  the  proof  of  execution  by  the  testator, 
idd  one  other  consideration, — the  nature  of  the  in- 
t  executed,   its   simplicity   or   complexity ;    for   it 
'  obvious  that  it  is  less  in  the  power  of  a  weakened 
;  to  understand  the  contents  of  a  complex  instrument 
that  of  another  individual.    It  would  appear  that  Mr. 
'arke  apprehended  that  some  strict  and  precise  form 
b  the  evidence  should  be  received  had  been  adhered 
ese  Courts;  but  I  have  always  understood  the  doc- 
be,  that,  in  a  case  of  suspicion  (which  depends  upon 
circumstances  of  the  case),  the  proof  is  to  be  in  pro- 
to  the  degree  of  suspicion.     But  it  may  be  truly 
lat  the  greater  the  loss  of  capacity,  the  more  strin- 

•  1  Curt.  61k 
III.  2  II 
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J«LT  la      gent  18  the  necessity  for  adequate  proof  of  knowledge  «r 

Cotfieku'  Here,  as  to  the  leading  |>art  of  the  codicil,  there  are w 
instructions  at  all ;  no  previous  declarations  or  subsequot 
recognitions.  If  it  be  said  that  such  would  not  be  fbrtl^ 
coming  under  a  Condidii^  the  answer  is,  that  the  partj  U 
his  choice  of  proceeding  by  Condtdii  or  by  special  plet,  ni 
that  he  cannot  complain  of  the  consequence  of  his  own  » 
lection :  d  forihrh  the  Court  cannot  presume  what  doesHt 
appear.  Here  is  no  reading  over,  and  no  ezplanatioD.  Ik 
greater  part  of  the  codicil  is  brought  to  the  deceased  Ri^ 
written,  for  that  fact  is  apparent  on  the  face  of  the  pspcr; 
there  is  no  evidence  by  whom  or  when,  though  the  pa^ 
propounding  the  codicil  might  have  proved  by  whom  wk 
when  the  paper  was  written  ;  he  might  have  brougbt  it 
writer  of  the  paper  as  a  witness  in  the  causey  and  tbatii^ 
ness  would  have  been  qpen  to  ctoss-examinationy  and  tlioi|^ 
he  might  not  have  proved  the  handwriting  of  the  tettiifft 
he  might  have  stated  to  the  Court  what  was  said  bj  Ik. 
Dumell  to  him ;  whereas,  at  present,  these  facts  are  bund 
in  obscurity.  One  part  of  the  contents  of  the  oodid  t 
utterly  unintelligible ;  I  will  read  it ' — **  I,  Joseph  LawicM^ 
&C.,  declare  that  it  is  my  wish  and  request,  that  the  will 
made,  signed,  and  executed  on  the  28rd  November,  IW 
shall  be  the  only  will  or  wills  I  made  or  might  have  wJk 
before  or  after  the  said  date  of  the  SSrd  of  November,  IM 
and  all  and  every  other  to  be  null  and  void."  Now  this  is  fl^ 
gular  language,  though  it  is  plain  and  intelligible ;  bat  vfti 
follows  ?  *<  I  hereby  give,  bequeath,  nominate,  and 
my  friend,  John  Hiram  Dumell,  or  his  ezeeutofs^ 
trators,  or  assigns,  to  have  full  power  over  the  whde,  ef«i^ 
or  any  part  of  my  property,  of  whatever  descriptioo,  fr 
the  true  benefit  and  welfare  of  myself  lUid  sister,  dirif 
our  natural  lives :  also,  after  which  period  he  tmlf  wi 
faithfully  discharge,  or  cause  to  be  discharged,  the  ft. 
lowing  legacies.**  Now,  although  the  first  part  flf  ik 
codicil  is  intelligible,  I  think  it  would  anrpass  the  poW^fl  ^ 
comprehension,  not  only  of  the  testator,  but  of  almoit  ajf 
other  individual,  to  state  what  is  the  meaning  of  ^pn,  k 
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nominate,  and  appdnt  J.  H.  D.t  or  his  executors,      July  10. 
have  full  power  over  the  whole,  every,  or  any  part     ^jjjjjj^, 
roperty,  of  whatever  description,  for  the  true  benefit      ConfiM, 
five  of  myself  and  sister,  during  our  natural  lives?" 
ite  clear  that  instructions  for  this  never  could  have 
ven  by  the  testator,  and  it  is  equally  clear  that  he 
>t  have  understood  it.  But  it  has  been  argued  that  this 
mnot  set  aside  an  instrument  because  it  does  not  com- 
l  its  effect.     Undoubtedly  not,  where  the  testator  is 
spadty ;  then,  whether  the  instrument  be  capable  of 
nderstood  or  not,  it  is  entitled  to  probate.     Now  I 

the  l^acies:  Martha  Everell,  £50;  Mary  Swift, 
.  L.  Corfield,  £50 ;  Michael  Williams,  £5 ;  Emily 
^gb,  £5.  How  are  these  legacies  to  be  understood  ? 
original  will,  Mary  Swift  has  £50 :  is  the  £25  an 
I  or  substitution  ?  Martha  Everell  has  £50  by  the 
i  the  same  by  the  codicil.    Can  I  be  certain  that  the 

understood  this,  and  intended  the  legacies  in  the 
x>  be  cumulative  legacies,  especially  when  Mr.  Dur- 
epresented  to  have  said,  "  Lawrence,  you  are  going 

out?" 

let  us  see  a  little  further  part  of  the  case.     The  will 

was  to  be  revived  :  there  is  no  proof  where  the  will 

was ;  none  that  the  deceased  knew  or  recollected 
r  was  to  revive,  and  there  is  an  unexplained  attempt 
porate  great  part  of  the  will  of  1840^ — a  lame  and 
it  attempt  to  engraft  into  the  codicil,  in  reciting  the 
1840,  nearly  all  the  contents  of  the  will  of  1840,  and 

an  attempt  to  divest  the  deceased  of  his  property  in 
time.  Who  is  the  general  residuary  legatee  named 
codicil  ?  The  medical  attendant,  all-powerful  in  a 
smber,  with  a   dying  man ;    of  fair   character,  no 

but  what  said  LordThurlow,  in  Welles  y,Middleion?* 
burlow  said  : — "  The  characters  of  those  concerned 
nsaction  of  this  sort  must  be  decided  upon  singly,  by 
ntinent  allegations  and  express  proofs  that  are  made 
nurse  of  tlie  cause.     It  is  im|)ossible  to  go  out  of  it ; 

•  1  Cox,  Eq.  CK  Ils>. 
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July  10.  the  Court  cannot  receive  such  allegations  or  admit  of  sod 
Yy~^  proofs  as  are  not  in  the  course  of  the  cause :  for  if  my  pri 
CoffieU.  vate  persuasion  is,  that  none  of  that  imputation  does  beloDf 
to  the  defendants  in  this  business,  yet  that  must  not  operate 
every  man  must  come  before  me  to  be  tried  for  what  be  ha 
done  in  the  transaction  ;  it  would  be  frivolous  and  useles*  ti 
justice  to  do  otherwise." 

Before  I  could  pronounce  for  this  codicil,  I  must  be  jadi* 
cially  satisfied  that  the  deceased  knew  the  contents  and  ap- 
proved of  them,  and  I  cannot  find  any  proof  in  the  evideno 
commensurate  with  the  legal  exigency  of  the  case,  and  I 
Codicil        therefore^  pronounce  against  the  codicil,  and,  pronouncin| 
ara^t"  against  the  codicil,  I  pronounce  against  the  will  of  184€ 

which  was  revoked  by  the  will  of  1841,  and  I  shall  fulloi 
the  course  of  Sir  John  NichoU  in  similar  cases ;  as  I  pro 
nounce  against  it  on  the  ground  of  deficit  probation  and  no 
without  costs,  on  account  of  fraud,  I  do  not  condemn  Mr.  Durnell  in  di 
costs. 

Proctors  : — C,  Fenton,  for  Durnell ;  ThomaSy  for  Corfield. 


Attestation.  Hudson  v.  Parker. — Cause. — The  deceased,  SamiM 
party  deceased,  ^*"^'  ^^^^  19th  September,  1843,  aged  sixty,  a  bachelo! 
havingmadehis  leaving  the  paper  in  question,  dated  8th  September,  1845 
Twli  hliiid,  hid  wherein  Hannah  Hudson  (wife  of  Thomas  Hudson)  wi 
requested  the  named  sole  executrix,  who  propounded  the  same,  which  wi 
l!i^"^Ttelling  opposed  by  Sarah  Parker  (wife  of  William  Parker),  sisti 
them  it  was  his  of  the  deceased.     The  Allegation  pleaded  that  the  decease 

will,   but    not  jyi    executed  the  will ;  that  immediately  after  the  executioi 
signing  It   nor        -^  »  «' 

ackno\vledgii>g  he  made  a  copy  of  it,  and  at  some  subsequent  period  m 

the  signature  in  closed  the  will  in  an  envelope,  which  he  sealed  up  and  en 

their  presence,  *  ^ 

the  paper  be- dorsed,  "Will,  dated  Sept.  8,  1843.     M  rs.  Hud.<>on,  Sout 

'"  d     h^^®*^^.^*  Street,  executor ;"  and  **  not  to  be  opened  until  after  ro 

nesses    could   decease ;*  and  deposited  the  will  and  the  copy  in  a  drawc 

not   depose      Jn  his  pantry  at  the  house  of  Ladv  Arden,  in  whose  servic 
whether  it  was  ,  ,      , 

signed  by  the  he  was.  as  butler. 

deceased    or  The  will,  which  was  in  the  deceased's  handwriting,  core 

not:  -  Held.  ^^^^^^  thus :—"  Nor k,   August  29th,    1843.     I,   Samw 
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Uod,  make  this  my  last  will  and  testament ;"  and  con-      Jult  10. 
Wed : — **  This  is  my  last  will  and  testament^  dated  this      « T~ 
Ui  day  of  September,  1 843."     In  the  margin  was  "  signed       Parker. 
1  the  presence  of," — then  followed  the  names  of  the  two  ^^^  ^^   ^^^ 
ibfcribed  witnesses,  fellow-servants  of  the  deceased.    The  tute   was   not 
fidence  of  these  witnesses  was  as  follows :—  compUed  with. 

James  Preece  deposed  that,  on  the  8th  September,  1843,  in  the  The  erideoce. 
KMTDing-,  about  eleven  o'clock,  he  and  his  fellow-witness,  Saun- 
ere,  were  in  the  butler's  pantry,  where  the  deceased  was  sitting 
It  table,  with  some  papers  before  him,  \ihich  he  had  pulled  out 
fa  cupboard  in  the  same  room.  Referring  to  the  sudden  death 
fa  person,  the  deceased  said,  *'  People  say  sometimes  they  shall 
ie  the  sooner  if  they  make  their  wills;  but  I  don*t  think  so;" 
id  then  added,  addressing  them,  *' I  want  you  two  to  si^n  this 
•per  for  me  ;  in  fact,  it  is  my  will."  He  had  it  on  the  table  be- 
ore  him,  covered  over  with  another  paper,  on  which  the  witness 
U  not  observe  any  writing;  he  could  see  a  little  writing  on  the 
«per  underneath  it  (just  come  below  the  paper  he  covered  it  with), 
«t  not  what  that  writing  was.  The  deceased  did  not  suy  whether 
«  had  signed  his  name  to  it,  nor  whether  the  will  was  his  own 
^tiog.  Both  of  them  (witnesses)  then  signed  their  names  to  the 
•per,  the  deceased  shewing  them  where.  There  was  pen  and  ink 
It  the  table;  the  inkstand  was  without  cork  or  stopper.  The 
MntfB  could  not  depose  whether  the  will  was  signed  before  they 
Bb«cribed,  or  in  their  presence,  his  attention  being  occupied  with 
is  work.  After  thev  had  signed  their  names,  the  deceased  went 
D  bosying  himself  with  his  papers  for  about  ten  minutes,  and  then 
epiaced  them  in  the  cupboard. 

On  interrogatory,  the  witness  said  that  the  paper  seemed  to 
ly  flat  on  the  table,  and  other  papers  to  be  lying  over  it,  and  as  if 
liedeceased  did  not  wish  the  witnesses  to  see  what  was  written  on 
t.  The  papers  (which  were  loose)  covered  all  the  writing  except 
ifew  lines,  three  or  four,  at  the  bottom.  He  did  not  see  the  de- 
twed  write  at  all  ou  the  occa«<ion,  though  he  might  have  done  so 
rithout  the  witness's  noticing  it. 

Thomas  Saundrrs,  the  other  witness,  depo-^ed  that  the  deceased 
»as  busy  with  his  papers  in  the  pantry  a  good  wliile  before  he 
»poke  to  the  witnes*»es  ;  perhaps  half  nn  hour.  He  had  got  pen  and 
ink, but  the  witness  could  not  say  he  was  writing;  he  did  not  see 
that  he  was;  his  back  was  towards  the  deceased.  At  last  he  said, 
"Thomas  and  James,  1  want  you  to  sign  this  paper;  it  is  my 
*ill."    The  witness  looked,  and   saw  there  was  a  paper  on  the 
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JuLT  1€l      ^blo  before  him — only  one  at  that  time  that  be  saw,  but  tbe: 
—^         had  been  more  before  that.   He  and  his  fellow- witness  thensigni 

PgSiL^'  ^he  will.  The  deceased  did  not  sign  his  name  to  it, — not  in  tl 
witness's  sight,  however ;  but  he  saw  his  name  and  writing  on  i 
**  I  saw  (the  witness  continued)  the  name,  '  Samuel  Land/  in  bi 
own  handwriting.  It  seemed  to  me,  as  I  looked  at  the  paper,  tba 
that  name  was  at  the  top ;  1  don't  think  I  saw  the  bottom  of  it,  (a 
he  had  got  the  paper  so  folded  up  that  I  only  caoght  sight  of] 
Samuel  Land  ;'  that  was  all  that  I  could  see.  It  seemed  to  m 
that  he  had  folded  it  so  as  to  hinder  our  reading  tbe  contents ;  butb 
called  it  his  will,  and  he  acknowledged  it  to  be  bis  will  in  tbe  pre 
sence  of  both  of  us ;  but  he  did  not  in  words  say  *  that  is  my  writing 
though  I  knew  it  was  his.  The  paper  was  doubled  back  when  w 
signed,  so  that  at  the  moment  1  did  not  see  any  writing  but  th 
words  '  signed  in  the  presence  of,'  just  where  we  were  to  sigi 
It  was  directly  after  that  I  saw  tbe  words  '  I,  Samuel  Land/  i 
the  top  of  the  paper,  just  when  he  unfolded  it,  or  turned  it  back  t 
put  it  away,  that  I  caught  sight  of  those  words — not  till  then." 

On  interrogatory,  he  stated  that  the  will,  at  the  time  he  signe 
it,  was  folded  in  three,  and  the  body  of  the  will  was  folded  tag< 
ther  and  doubled  back,  so  that  only  the  third  part,  or  the  margii 
where  he  (witness)  signed  his  name,  was  uppermost,  and  all  of ; 
that  they  could  see.  The  witness  did  not  take  upon  himself  1 
swear  that,  at  the  time  he  signed  bis  name  to  the  paper,  he  w 
any  other  writing  of  the  deceased's  except  the  words  '*  signed  i 
the  presence  of,"  in  the  margin.  When  the  deceased  took  upth 
paper  after  they  had  signed,  he  opened  it  a  little,  and  then  bi 
eye  caught  the  words  at  the  top,  **  I,  Samuel  Land."  He  cou) 
not  swear  whether  the  deceased  did  or  did  not  sign  the  paper  i 
their  presence ;  he  was  not  paying  any  attention  to  what  the  dc 
ceased  was  writing  :  he  had  his  back  to  him.  He  did  not  seetb 
signature  of  the  deceased  to  the  will  before  he  (witness)  signed  it 
but  the  deceased  might  have  signed  without  the  witness  obsenioj 
him. 

July  4.  /?.  PhiUimore,  D.,  in  support  of  the  will,  cited  IM  i 

AaauMiirr.       Qenge*     Peate  v.  Ougley,\     While  v.  BrUish    Museum* 
Newton  v.  Clarke.^ 

H.  Nichollf  D.,  contra,  cited  Brandling  v.  Barrhgti^ 

*  1  Notes  of  Ca.  572.     Since  rep.  3  Curt.  170. 
t  Comyns,  196.  X  6  Bing.  310. 

§  2  Curt.  323.  II  6  B.  &  C.  475. 
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fmniey  v.  Motleif.*     Rex  v.  InkabitanU  of  Longnor.f      Jult  la 
Lngfittd  V.  Eyre»X     BurdeU  v.  Spilsbury,§     McCraw  v.      „3 — 
^m-n  Parker. 

Dr.  Lushinoton. — The  validity  of  this  will  depends  on  July  10. 
the  construction  which  is  to  be  given,  under  the  circum-*'ui>o'i'T* 
itmces  in  evidence^  to  the  Statute  of  Wills,  I  Vict  c.  26. 
Iipprehend  that  the  office  of  the  Court,  in  all  these  cases, 
it,  first  (if  I  may  use  the  expression),  to  find  a  special  ver- 
&t  as  to  the  factSy  and  then  to  apply  the  law  to  the  facts  so 
fiwnd.  All  such  cases  are  of  great  importance  to  the  pub- 
lic, as  the  decisions  thereon,  especially  when  finally  adopted 
by  the  superior  Court,  or  indeed,  in  niost  cases,  if  reversed, 
nd  other  law  laid  down,  are  the  means  whereby  the  legal 
cpnration  of  the  Statute  will  be  settled.  On  the  correctness 
md  truth  of  such  decisions  large  properties  and  great  inte- 
Krts  may  depend ;  too  much  care  and  caution,  therefore, 
cwnot  be  used  in  these  the  maiden  interpretations  of  the 
Statute,  for  on  them  must  the  code  of  testamentary  law  be 
hiilt  up  and  finally  determined.  I  am  fully  sensible  of  this 
nesponsibilityy  and  I  have  used  my  best  endeavours  to  un- 
derstand the  legal  bearing  of  this  case.  I  shall  now  follow 
the  course  I  have  chalked  out,  and  begin  with  an  examina- 
tion of  the  facts. 

(After  referring  to  the  evidence.) 

Assuming,  for  the  present  purpose,  that  the  signature  of  State  of  tli* 
the  deceased  was  affixed  to  the  will,  as  now  appears,  in  the  ^^^' 
presence  of  the  witnesses,  though  without  their  knowledge, 
prior  to  the  deceased  requesting  them  to  sign  their  names  to 
the  paper, — though  there  is  no  direct  proof  of  this, — and 
that  the  witnesses  did  not  see  the  deceased  sign,  nor  at  any 
thne  see  the  signature,  but  that  the  paper  was  stated  by  the 
deceased  to  be  his  will ;  the  question  is,  whether  this  be  a 

good  execution  of  the  will,  according  to  the  requisites  of 

the  Sutute  of  Victoria. 
^ow,  before  reading  the  words  of  that  Statute,  applicable 

•  5  B.  &  C.  30.  t  4  B.  &  A.  647. 

X  Holt.  740.  §  I  Per.  &  D.  670.     9  Ad.  &  E.  936. 

I  3  Campb.  232. 
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Jolt  10.      to  the  present  case,  it  may  be  expedient  to  consider  whit 
3  rules  of  construction  ought  to  be  used  as  a  guide  to  asco^ 

Parker.  tain  its  meaning. 
Rule  of  inter-  ^^^  ^^^^  *"^  cardinal  rule  of  interpretation  is  this :  if 
pretationof  the  there  any  plain  and  evident  meaning  arising  from  the  wordii 
taking  their  ordinary  acceptation,  in  conjunction  with  tk 
common  rules  of  grammar  ?  If  there  be  no  difficulty  ii 
ascertaining  a  rational  meaning,  in  conformity  with  tiw 
principles^  then  no  more  is  to  be  done,  for  nothing  if  moR 
contrary  to  sound  reason  or  safe  principle^  than  to  attempt 
by  the  exercise  of  ingenuity,  to  attach  a  far-fetdied  mea* 
ing,  instead  of  that  which  is  apparent,  according  to  ooi' 
mon  sense  and  perception.  If  there  be  any  doubt,  lAff 
applying  this  simple  rule,  as  to  what  is  the  intention  of  tli 
Legislature,  I  conceive  that  the  next  step  is,  from  a  oom- 
deration  of  the  whole  Statute  to  determine  its  character)  <^ 
pecially  whether  it  be  remedial  or  not,  and  according  toil 
character,  cautiously  to  use  the  rules  which  authoritjh* 
prescribed  as  the  truest  expositor.  Thirdly,  it  may  be  a* 
pedient,  where  there  have  been  no  decisions  as  to  the  Sl^ 
tute  in  question,  to  examine  with  care  those  whidi  In** 
taken  place  as  to  preceding  Statutes  in  pari  meieriii;  W 
great  caution  is  necessary  in  the  use  of  such  material^  fiv 
the  minutest  diversity  of  words  may  make  a  distinctioiif  v 
decisions  founded  on  erroneous  principles,  however  «•► 
tioned  by  use,  are  not  to  be  implici^y  followed. 

There  are,  of  course,  many  other  well-known  nito* 
construction,  which,  as  occasion  may  require,  may  be » 
vantageously  resorted  to ;  but,  for  the  preaoit  pop^ 
those  I  have  referred  to  may  suffice. 

Meaning  of  The  words,  of  which  we  now  wish  to  ascertain  the  vt^ 
the  9th  Beet,  j^g^  ^re  the  following :  '«  Such  signature  shall  be  madr* 
acknowledged,  by  the  testator,  in  the  presence  of  t«e' 
more  witnesses,  present  at  the  same  time :"  the  pien^ 
part  of  the  clause  having  required  the  signature  of  theii^ 
Utor  to  be  affixed  at  the  foot  of  the  will.  The  dautefi' 
on  :  *<  And  such  witnesses  shall  attest  and  skaO  8abBcribev| 
will  in  the  presence  of  the  testator  ;  but  no  form  of  ^ 
tation  shall  be  necessary." 


iSli]  PREROGATIVE  COURT.  241 

fint,  then^  as  to  the  plain  meaning  of  these  words,  that      July  1(X 
tbe  signature  of  the  testator  shall  be  made  in  the  presence     jjjj^ 
^the  witnesses :  will  the  Statute  be  satisfied  if  the  signature       Parker. 
emade  in  their  presence,  and  they  are  in  ignorance  of  the 
let?    I  am  of  opinion  that^  under  such  circumstances,  the 
iitate  is  not  complied  with,    k  is  obvious  thfit  the  solution 
this  question  must  mainly  depend  on  the  meaning  the 
^lature  intended  to  convey  by  the  use  of  the  word  ''  pre- 
it "  in  this  part  of  the  clause.     What  possible  object  could 
i  Legislature  have  in  requiring  the  signature  to  be  so 
de,  except  that  they  (the  witnesses)  should  see  and  be 
ttdous  of  the  act  done,  and  be  ready  to  prove  the  same 
their  evidence  ?     If  the  witnesses  are  not  mentally,  as 
U  as  bodily,  present,  then  they  might  be  asleep,  or  in- 
icated.  or  of  unsound  mind.     Again ;  how  is  the  very 
t  of  the  signature  being  so  made  to  the  will  in  their 
dily  presence,  but  mental  absence,  to  be  proved,  except 
the  introduction  of  parol  evidence  from  others,  to  exclude 
lich  is  one  great  object  of  the  Statute  ? 
Id  support  of  this  view  of  the  question,  let  us  call  to  mind 
w  the  word  "  present "  is  received  in   common  accepta- 
n;  as  Lord  Coke  says,*  ''  Loquendum  est  ut  vulgus*'  If,  in 
dversation,  a  person  wishes  to  support  the  truth  of  a  state- 
■nt,  does  he  not  say  that  such  a  one  was  present  ?  does 
not  often  add  that  such  person  will  vouch  for  its  truth  ? 
)es  it   not   liappen  that,    if  a   statement   be   doubted,  a 
m  will  say,  **  1    was  present,  and  can  attest  its  correct- 
!ss?"  and  does  not  all  the  world  mean,  by  the  use  of  such 
:pressions,  not  merely   bodily,  but  mental   presence,  and 
ould  not  a  contrary  construction  lead  to  absurdity,  and  de- 
^  the  plainest  intentions  of  the  Statute  ? 
Then,  if  the  witnesses  must  be  cognizant  of  the  making 
f  the  signature,  when  the  execution  is  in  that  form,  by  the 
<itator  signing  in  their  presence,  must  they  not  see  and  be 
cognizant  of  the  acknowledgment  of  the  signature,  where 
^  will  is  to  be  so  executed,  in  order  to  attest  it?     The 
'tteitation  of  acknowledgment  is  to  answer  the  very  same 
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purpose  as  where  there  is  an  actual  signing  in  their  preienee. 
If  acknowle<lgment  is  to  be  equivalent  in  effect  to  theadal 
signing,  ought  not  such  acknowledgment  to  be  proved  by  a 
conclusive  evidence?  But  what  is  the  plain  meaning  if 
acknowledging  a  signature  in  the  presence  of  witnoM? 
What  do  the  words  import  but  this  :  **  Here  is  mj  vm 
written  ;  I  acknowledge  that  name»  so  written,  to  have  bai 
written  by  me — bear  witness  ?  "  How  is  it  possible  tbitlii 
witnesses  should  swear  that  any  signature  was  acknowledge 
unless  they  saw  it?  They  might  swear  that  the  teiMtf 
Mtd  he  acknowledged  a  signature ;  but  tbey  could  not  ^ 
pose  to  the  fact,  that  there  was  a  signature  to  be  adow^ 
ledged. 

It  is  quite  true,  that,  if  a  signature  be  proved  by  theih 
testing  witnesses  to  exist,  the  acknowledgment  may  be  a* 
prc;8sed  in  any  words  which  will  adequately  convey  theida 
No  particular  form  of  expression  is  required^  either  by  ik 
word  itself,  '<  acknowledge/'  or  by  the  exigency  of  tbesi 
to  be  done.  Therefore,  it  may  be  quite  sufficient  to  aif, 
*'  This  is  my  will,"  for  the  signature  being  there,  and  m« 
by  the  witnesses,  such  words  import  an  owning  thereof,  a* 
indeed,  any  similar  words  naturally  including  knowk^fi 
and  approbation. 

Still  further  to  elucidate  my  view  of  this  case,  aodii 
order  to  escape  from  any  real  difficulty,  I  will  say  a  woids 
to  the  remaining  part  of  the  section  :  ^'  Such  witnesses  Jd 
attest  and  shall  subscribe  the  will  in  the  presence  of  tbe  l» 
tator."     Now  here  are  two  things  which  the  witnesses « 
to  do  ;  they  are  to  aitesty  and  they  are  to  subscribe  ;  they* 
to  do  both,  and  the  word  <'  shall  "  is  repeated  :  subscriplii* 
nlone  will  not  do,  and  will  not  satisfy  the  Statute;*  becM* 
there  is  another  rule,  that,  in  construing  a  Statute,  it  ii  eUh 
gatory  to  give,  if  you  can,  a  rational    meaning  to  eiciy 
word.     But  then,  if  '<  attest "  means  scnnething  mofe  tli* 
subscription,  what  does  it  mean  ?     To  '<  attest  **  is  to  bi^ 
witness  to  a  fact :  a  Notary  Public  attests  a  protest — be  bcsv 

*  See,  upon  this  point,  the  case  of  Castmeni  v.  F^itmut  in  tbe  Si* 
preme  Court,  Calcutta  (a  decision  under  the  Indian  Wills  Ae^  ■'>' 
requires  subscription  only),  in  the  Appendix,  p.  xlv. 
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ffibiesf  not  to  the  statements  therein  contained,  but  to  the      Jult  10. 
midag  such  statements ;  to  the  making  and  signing  the  in-      dJ^^ 
Mraiaent.    So  I  conceive  that  the  witness,  in  the  case  of  a       Parker. 
ffffl,  attests  or  bears  witness  to  all  that  the  Statute  requires 
the  attesting  witness  to  know :  and  what  is  that  P  that  the 
ilgnsture  was  made  or  acknowledged  in  his  presence.    The 
SfaitQte  says,  "  no  form  of  attestation  is  necessary  ;**  but  still 
k  must  attest,  though  the  outward  mark  of  such  attestation 
WKj  be  his  subscription  only. 

If  more  was  wanting  to  explain  the  meaning  of  the 
word  "attest,"  surely  the  old  form  of  the  attestation- 
dause  will  shew  that  it  comprehended  much  more  than 
lure  subscription  to  the  will.  It  means,  and  indeed  has 
been  held  to  mean,  even  in  the  execution  of  a  power, 
tllst  the  subscription  is  the  form  and  act  of  bearing  wit- 
Bess  to  the  whole  of  the  facts  required.  If  this  be  so, 
then  how  shall  the  witness  truly  attest,  who  never  saw  or 
Wu  cognizant  of  the  signature  of  the  testator,  either  when 
tiiat  signature  was  made,  or  afterwards,  before  his  own  sub* 
icnptioD  ? 

If,  however,  this  should  appear  too  harsh  and  severe  a 
cmntmction,  then  we  must  look  to  the  whole  purview  of  the 
Statute,  and  ascertain  its  legal  character.     I  apprehend  that 
tlus  is  a  remedial   Statute,   standing  exactly  on  the  same 
principles  as  the  Statute  of  Frauds,  which,  as  its  name  im- 
ports, was  passed  for  the  object  of  preventing  fraudulent 
devises.     The  present  Statute  was  designed  by  the  Legisla- 
ture to  effect  that  object  as  to  wills  of  personal  estate,  and 
lUo  to  secure  other  objects,  especially,  that  the  testamentary 
•ct  done  should  be  deliberate,  and  that  there  should  be  no 
doubt  as  to  its  finality.    But  the  safeguards  provided  by  the 
Sutute  are  contained  in  this  9th  clause ;  to  relax  such  provi- 
BODs  would  be  to  break  up  the  foundation  of  the  Statute, — 
«f  a  Statute  which,  being  remedial,  must,  according  to  the 
loundest  rules  of  construction,  be  so  interpreted  as  to  pre- 
sent the  evil  and  advance  the  remedy.    And  upon  what  prin- 
ciple could  this  be  done  ?     The  equity  of  the  Statute  ;  the 
substitution  of  supposed  equivalents  ?     Perhaps  I   do  not 
altogether  comprehend  so  accurately  as  I  might  do  what  is 
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JuLT  10.  meant  by  the  equity  of  a  Statute.  It  may  be  that  it  is  sooie- 
„'T~  thin|3^  which  the  ordinary  meaning  of  the  words  does  nU 
Parktr. '  express  ;  what  the  Legislature,  therefore»  has  not  said,  ind 
which  they  might  have  said  had  they  so  intended^  and 
which  some  are  inclined  to  put  into  the  Statute,  became 
they  suppose  that  the  Legislature,  if  they  had  thought  ottt, 
would  have  done  so.  I  must  express  my  cordial  concurreooe 
in  the  opinion  of  Lord  Tenterden,  cited  by  Dr.  Nidioll,  la 
Brandling  v.  Barrlngton  :  *^  There  is  always  danger  in  giving 
effect  to  what  is  called  the  equity  of  a  Statute,  and  it  is  modi 
safer  and  better  to  lely  on,  and  abide  by,  the  plain  wordfi 
although  the  Legislature  might  possibly  have  provided  for 
other  cases  had  their  attention  been  directed  to  them." 

Fast  decisioiiB.  I  next  proceed  to  inquire  whetlier  the  decisions  under  the 
Statute  of  Frauds,  or  under  the  Statute  of  Wills,  militate 
against  the  opinion  I  have  formed,  and  how  far  any  of  such 
decisions  ought  to  control  my  opinion. 

In  the  first  place,  the  decisions  under  the  Statute  of 
Frauds  which  at  all  have  reference  to  the  present  case  aroae 
upon  the  section  of  that  Act  differently  worded  in  some  ^^ 
spects,  and  so  far  as  that  difference  makes  a  distinction,  I 
should  clearly  be  exonerated  from  the  duty  of  follov- 
ing  them.  In  the  second  place,  where  those  decisiooa  are 
founded  on  great  and  acknowledged  principles,  it  would  be 
folly  and  presumption  to  depart  from  them.  But  if  the  force 
and  efficacy  of  the  Statute  of  Frauds  has,  step  by  step,  been 
diminished  by  a  series  of  constructions,  each  gradually  de- 
parting from  the  plainest  im|>ort  of  the  Act,  and  if  such  de* 
partures,  though  fettering  the  judgments  of  great  legal  aatbo- 
rities,  have  yet  been  lamented  by  them,  as  encroachmenti 
upon  the  Statute  itself,  I  am  not  prepared  to  say  that,  in  the 
exposition  of  this  present  Statute,  such  authorities  are  bind- 
ing. If,  indeed,  the  contrary  were  the  case,  what  would  it 
be  but  to  perpetuate  that  mode  of  construction,  which  ao 
many  of  the  lights  of  the  law  have  lamented  and  deplored? 
It  would  be  to  shut  the  door  upon  experience,  and  canoniie 
error  ;  instead  of  improvement,  to  combine  tbe  fiiilures  of 
the  past  with  those  of  the  future. 

Peaiev,OugUy.      With  these  views,  I  will  examine  some  of  the  cases  cited, 
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vty  that  of  Peate  ▼•  Ougley  In  that  case  there  was  Jolt  10. 
if  of  acknowledgment  whatever.  The  validity  of  the  jy^^j,^  y 
De  to  be  decided  twenty-seven  or  twenty-eight  years  Parker. 
was  made  :  had  thirty  years  elapsed,  it  would  have 
ceived  without  proof.  Of  the  three  attesting  wit- 
two  were  dead  ;  the  survivor,  speaking  of  a  transac- 
east  twenty-seven  years  before,  stated  that  the  will 
ded  up;  that  the  testator  desired  the  witnesses  to 
hidi  they  did ;  but  they  did  not  see  the  writing,  nor 
ey  told  what  the  paper  was.  The  question  of  law 
iroae  was,  whether  this  was  a  good  execution.  Now 
:  believe  that  question  was  ever  decided  by  anybody, 
he  case  was  left  to  the  Jury.  What  was  left  to  the 
Not  the  question  of  law,  but  the  question  of  fact  ; 
at  fact?  Why,  whether,  under  the  circumstances, 
ring  the  lapse  of  time,  and  the  death  of  two  of  the 
S9f  and  that  the  will  was  written  throughout  by  the 
,  and  sianed  by  him,  and  that  there  was  an  attestation- 
itating  that  it  had  been  signed  in  the  presence  of  the 
»,  the  presumption  was  not  in  favour  of  a  due  exe- 
the  only  opposing  circumstances  being  the  frail  me- 
'  one  witness,  and  he  a  servant,  after  twenty-seven 
u:id  that  to  a  fact  not  likely  to  make  an  impression  on 
lory,  namely,  whether  the  testator  had  said  it  was 
,  or  he  had  seen  the  signature  on  the  will.  On  this 
e  Jury  gave  a  verdict  in  favour  of  the  will.  It  is  very 
at  the  Chief  Justice  might  have  expressed  an  opi- 
it  the  evidence  was  sufficient  to  establish  a  due  exe* 
and  I  am  quite  satisfied  that  I  should  have  given 
e  opinion,  looking  at  all  the  circumstances ;  for  he 
aean  that,  taking  all  the  circumstances  together,  the 
ption  was  in  favour  of  a  due  execution.  But  even 
ng  he  intended  to  give  an  opinion  upon  the  law,  what 
mt  a  mere  Nisi  Prius  opinion,  without  a  single  rea- 
ed  for  it  ?  What  would  he  have  done  had  he  consi- 
hat  the  validity  of  the  will  depended  upon  the  evi- 
rf  the  surviving  witness  only,  and  that  such  evidence 
be  taken  as  stating  the  whole  facts  of  the  case,  and 
I  important  question  of  law  was  to  be  decided  there- 
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JvLT  la      upon  ?     Why,  I  apprehend  he  would  not  hmve  left  the  cm 
T~        to  the  Jury,  but  would  have  desired  them  to  6nd  a  ifMii 
P€rher.       verdict,  that  so  important  a  question  might  be  discosied  ii 
banc    But  it  is  said  that  this  case  was  affirmed  by  die  Hov 
of  Lords.    I  regret  that  I  have  not  had  time  to  examine  hot 
that  fact  stands ;  but  I  gready  doubt  whether  this  queHia 
ever  went  before  the  House  of  Lords  at  all.     In  the  iii 
place,  how  could  it  have  got  there  P     The  question  of  hA 
being  left  to  the  Jury^  the  course  would  be  to  move  fcnr  a  net 
trial ;  but  it  could  not  get  to  the  House  of  Lords  by  ^ 
road.    There  might,  indeed,  have  been  another  form  of  |id> 
ceeding,  and  so  the  question  might  have  been  carried  ll^ 
ther ;  but  of  this  there  is  not  the  slightest  trace.     Thata^ 
ters  of  law  relating  to  that  will  did  go  to  the  Hooae  d 
Lords  I  have  no  doubt ;  but  it  was  another  and  a  veiy  difr 
rent  question,  which  would  naturally  go  there. 
Whiu  V.  Bri^      Another  case  is  that  of  White  Y.Tke  Briiuk  Muiemm.  Hm 
it  is  perfectly  true  that  in  that  case  the  three  witnessnil 
not  see  the  will  signed ;  that  to  two  of  the  attesting  witmM 
there  was  no  acknowledgment,  direct  or  implied,  andtli 
the  other  was  only  told  that  the  paper  was  the  will  of  the  l» 
tator :  and  it  is  equally  true  that  this  was  held  to  besfal 
execution  within  the  Statute  of  Frauds.     If  the  samec* 
struction  is  to  be  put  on  the  present  Statute  as  was  ado|ilil 
in  that  case,  though  that  case  is  doubly   opposed  to  Jf 
own  opinion,  it  would  no  doubt  be  obligatory  upon  ■! 
were  I  deciding  a  question  under  the  same  Statute:  I  vt$ 
make  my  decision  bow  to  it,  if  not  my  judgment.    BntM 
what  Lord  Chief  Justice  Tindal  said  as  to  that  decisiflDi  i 
can  hardly  doubt  but  that,  had  the  case  been  ref  ti 
opinion  would  have  been  different.     The  Lord  Chief  Ji 
says  :  '*  Whatever  might  have  been  the  doubt  upon  dieli* 
construction  of  the  Statute,  if  the  case  were  ref  ta/^n^Ji 
as  the  law  is  now  fully  settled  that  the  testator  need  not  i^ 
his  name  in  the  presence  of  the  witnesses^  but  that  sit 
acknowledgment  of  his  handwriting  is  a  sufficient  tigfi^ 
to  make  their  attestation  and  subscription  good  witluD  tt 
Statute,  though  such  acknowledgment  conveys  no  iul^ 
tion  whatever  or  means  of  knowledge  either  of  the  natv^ 
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the  iDBtrament  or  acknowledgment  of  his  signing*  we  think      Jult  10. 
the&cts  of  the  present  case  place  the  testator  and  the  wit-     ttJjIZ 
loses  in  the  same  situation  as  they  stood  where  such  oral       Parker, 
KkoowledgmeDt  of  signature  has  been  made,  and  we  do^ 
ksrefore,  upon  the  principle  of  those  decisions,  hold  the 
lectttion  of  the  will  in  question  to  be  good  within  the  Sta- 
otfr"    Now,  in  my  opinion,  the  Lord  Chief  Justice  and 
he  Court  were  bound  and  fettered  by  past  decisions,  and 
D  effect  said : — 

Video  mdunu  prchoque, 
Detaiora  seqttor, 

lim  justified  in  this  observation,  because  I  could  bring  a 
iit  of  high  authorities  who  lamented  this  course  of  decision 
nder  the  Statute  of  Frauds.  The  words  of  that  Statute  are, 
kt  the  will  shall  be  "  signed  by  the  party  devising,  or  by 
lome  other  person  in  his  presence  and  by  his  express  direc* 
ioo,  and  attested  and  subscribed,  in  the  presence  of  the 
ierisor,  by  three  or  four  credible  witnesses."  By  construc- 
ioo,  the  words  "  signed  by  the  party  devising,  or  by  some 
Xhcr  person,  in  his  presence  and  by  his  express  direction," 
bfe  been  completely  obliterated  from  the  Statute,  and  a  bare 
ledaration  '*  This  is  my  will "  is  sufficient. 
Look  at  the  words  of  the  Statute  of  Victoria,  and  see  how 
they  differ,  and  after  that  I  think  I  cannot  be  bound  by 
While  v.  The  British  Museum.  In  the  Statute  of  Frauds, 
the  words  "  in  his  presence  "  have  been  by  construction  sepa- 
nted  from  the  act  of  signing ;  thei*e  cannot  be  such  separa- 
tion in  the  Statute  of  Victoria,  because  the  Statute  puts  it 
beyond  all  doubt:  '^such  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more  wit- 
BeMes."  Now  it  is  impossible,  by  any  gratuitous  construc- 
tioii,  to  say,  that  the  words  ''  in  the  presence  of  two  or  more 
ntnesses  "  do  not  equally  apply  to  signature  as  to  acknow- 
edgment.  I  do  not,  for  the  reason  I  have  stated,  consider 
be  decision  in  that  case  absolutely  binding  on  the  Court  in 
he  construction  of  tlie  new  Statute,  and  I  cannot  forget 
ititf  long  before  the  case  of  White  v.  T/ie  British  Museum^ 
lis  mode  of  construing  the  Statute  of  Frauds  was  lamented 
fhord  Eedesdale. 
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V. 


The  next  case  I  must  refer  to  is  Newton  v.  Clarke*  Thii 
is  a  case  of  construction  upon  another  part  of  the  sainecUaie 
of  this  Statute  which  I  have  to  consider.  I  need  not  mj 
that,  if  I  thought  this  decision  directly  against  the  opinion  I 
have  expressed  in  the  present  case,  I  should  have  long  hesi- 
tated before  I  expressed  it.  But  put  the  facts  most  strongly, 
and  then  see  whether  there  is  not  a  substantial  distinction. 
Say  that  the  witnesses  subscribed  the  will  in  the  room  where 
the  testator  was  lying,  but  that  the  curtain  intercepted  hii 
power  of  seeing  them.  Sir  Herbert  Jenner  held  that  the 
Statute  was  satisfied.  It  is  quite  true  that  the  Act  requires 
them  to  subscribe  in  the  presence  of  the  testator.  I  have  no 
wish  to  evade  the  difficulty.  Sir  Herbert  Jenner  has  put  i 
less  stringent  construction  on  the  words,  "  in  the  presence  of 
the  testator,"  than  I  am  inclined  to  put  on  the  signing  or 
acknowledging  in  the  presence  of  witnesses ;  but  is  there  not 
a  great  difference  between  the  importance  of  the  two  acts, 
and  the  objects  they  are  to  answer?  The  witnesses  ire 
to  see  the  signature  made,  or  to  see  the  signature  acknow* 
ledged,  because  they  are  to  attest  the  instrument,  and  betr 
witness  hereafler,  if  necessary,  of  the  fact ;  they  are  to 
subscribe  in  the  presence  of  the  testator  for  another  and  t 
very  different  purpose ;  for  the  completion  of  the  instrument 
at  the  time,  not,  of  course,  that  the  testator  shall  bear  wit- 
ness of  their  subscription,  as  they  by  their  presence  are  to 
bear  witness  of  his.  The  witnesses  may  equally  depose  to 
the  subscription  in  his  presence,  though  the  testator  does  not 
see  them  sign ;  though  he  is  passive  and  not  active;  whereiSf 
as  to  the  first  part  of  the  section,  the  witnesses  themselves  are 
actors ;  they  must  see  the  act  done,  in  order  to  enable  them 
to  attest;  the  passion,  if  so  it  is  to  be  called,  is  inseparablj 
combined  with  the  action.  It  may,  therefore,  be  that  the 
words  '<  subscribe  in  the  presence  of  the  testator  '*  may  be 
satisfied  with  less  stringent  proof;  that  his  cognizance  of  the 
subscription  may  not  be  absolutely  necessary ;  or,  if  neces- 
sary, may,  under  circumstances,  be  inferred  from  his  pre- 
sence ;  but  it  would,  in  my  opinion,  be  most  dangerous  to 
apply  this  construction  to  the  prior  part  of  the  section ;  to 
the  signature  or  acknowledgment  thereof  in  the  presence  of 
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lessesy  for  that  is  the  vital  part  of  the  whole  transaction,      Jult  10^ 

fdtlly  where  the  will  is  not  in  the  testator's  own  hand-  ~ 

ing.    Here  I  think  there  must  be  an  actual  and  not  a       Parker, ' 

tructive  compliance  with  the  Statute.     I  think  that  my 

ion  is  somewhat  fortified  by  what  fell  from  two  very 

led  Judges  (Mr.  Justice  Patteson  and  Mr.  Justice  Cole- 

e)  in  Doe  dem»  Burdett  v.  SpUshury. 

might  travel  over  many  other  cases,  but   it  would  be 

»t  an  endless  task  to  do  so.     I  will  add  one  word  only 

*  the  case  of  Ilott  v.  Genge,     I  cannot  say  that  I  see  any  Ihtt  v.  Genge, 

broad  distinction  between  that  case  and  the  present 
re  is  the  same  presumption  in  both,  that  the  will  was 
ed  before  it  was  attested,  that  is,  the  attestation-clause ; 
difference  is,  that,  in  the  present  case,  the  witnesses 
i  told  that  the  paper  was  a  will ;  in  the  other,  they  were 

and  it  was  upon  that  difference  that  the  case  was 
ded  by  Sir  Herbert  Jenner  Fust ;  but  I  think  it  may  be 
tly  questioned  whether,  if  acknowledgment  of  a  signa- 
onseen  will  suffice,  the  desiring  witnesses  to  subscribe 
per  16  not  a  virtual  acknowledgment.  It  was  held  so  to 
1  the  case  of  White  v.  The  British  Museum, 

n  the  whole,  therefore,  I  am  of  opinion  that  this  will  is  Will  invalid. 
executed  according  to  the  exigency  of  the  Statute,  on 
bllowing  grounds :  1st.  There  is  no  proof  that  the  sig- 
re  was  affixed  prior  to  the  subscription  of  the  witnesses; 

if  from  the  circumstances  such  fact  is  to  be  presumed, 
IS  not  made  in  the  mental  presence  of  the  witnesses,  nor, 
n\f  is  there  any  proof  that  they  were  present  at  all ;  3rd, 
use  the  witnesses  never  saw,  and  indeed  could  not  see, 
fignature,  of  which  there  was  no  acknowledgment,  un- 
constructive. 

bave  endeavoured  to  give  a  full  exposition  of  ray  reasons, 
•der  that  the  grounds  of  this  judgment  may  be  under- 
i  and  scrutinized,  hoping  thereby  that,  if  error  be 
ein,  it  may  be  detected  and  corrected.     That  an  honest 

must  thereby   be  rendered  null,  I  know  and   regret ; 

this  same  argument,  if  of  any  avail,  would  tend  to 
wculate  all  the  provisions  of  the  Statute. 

''OL.  III.  2  K 
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July  10.  I  pronounce  against  the  will ;  but  I  decree  the  coets  ooi 

„  Z  of  the  estate. 

Hudmn  v. 

Parker.  Proctors  :—Taiham,  for  the  party  propounding^  the  paper;  fw 

for  the  next  of  kin. 


July  17. 


Where  a  tea-  Sheldon  v.  Sheldon. — AUegatum. — ^The  testator,  Mt 
dMi""h?t'^il  ^^^  Sheldon,  died  in  March,  1844.  On  the  SOth  January 
(but  not  in  the  1843,  he  executed  a  deed  of  settlement,  whereby  he  pur 
fcfTCdto a t'eed  P®**^  ^  transfer  certain  parU  of  his  personal  estate  to  hi 
whereby  he  re-'  brother,  S.  S.,  on  trusts  named  in  the  deed.  The  next  di; 
JS7*1^^  ^^^'  (^'^  January),  he  executed  a  will,  in  which  no  referenc 
over  tlie  truits  was  made  to  the  deed ;  but  on  the  13th  September,  184S 

of  the  deed :--  y^^  executed  a  codicil,  in  which  he  referred  to  the  deed  i 

Held  that  such   ,      ^  „      . 

deed,  whether  the  following  terms : — 

void    or    Ttlid 

per  M,  was  en-      Whereas  by  an  indenture,  bearing  date  SOth  January  last,  mad 

admitted  into  ^^^^®^"  "™*  *"^  "*>'  hrotlier,  Solomon  Sheldon,  I  conveyed,  hx 
the  probate  as  certain  premises  and  monies  therein  mentioned  to  my  said  brotbei 
incorporated  his  executors,  administrators,  and  assigns,  upon  troat  to  coBTei 
—  Principles  ^**®  ■""*  *^  money,  &c.,  and  to  stand  possessed  of  the  proceeds  < 
upon  which  pa-  the  same,  upon  trust  to  pay  the  annual  produce  to  nie  durinf^  n 
pers,  not  pn'm^  life,  and  after  my  decease  upon  trust  for  the  purposes  therein  ej 
*tanr!  have  been  P^*»»<^»  ^"^  amongst  others  to  pay  JC400  to  such  of  the  daught«i 
admitted  to  of  J.  J.  as  should  be  living  at  my  decease,  in  equal  shares,  an 
probate  before  also,  after  my  decease,  to  pay  the  interest  of  £500  to  J.  R.,  dai 

Statute    of     *  ^"^  ^^^  '*^*^»  ""^  after  her  decease,  to  stand  possessed  of  the  wi 
Wills.  jC500  in  trust  for  such  person  or  persons  as  the  said  J.  R.  shall  b 

will  direct  and  appoint,  and,  in  default  of  such  appointment,  i 
trust  for  her  legal  representatives ;  and  upon  further  trust  thatth 
said  Solomon  Sheldon,  or  other  trustee,  should  pay  to  the  tai 
J.  R.,  during  her  life,  jC50  per  annum,  the  first  half-year! 
payment  at  the  end  of  six  months  after  my  decease ;  and  in  tb 
said  indenture  is  contained  a  proviso,  that  it  should  be  lawful  U 
me,  and  I  was  thereby  empowered,  at  any  time  thereafter  by  so 
instrument  in  writing,  or  by  will  or  codicil  signed  by  me  in  tl 
presence  of  and  attested  by  two  witnesses,  to  revoke  the  said  ii 
denture,  and  all  or  any  of  the  trusts  therein  contained,  and ' 
declare  and  appoint  any  other  trusts :  and  whereas  I  am  desiro 
of  executing  the  power  so  given  to  me  by  the  said  indenture, 
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rokiog'  and  altering  the  said  trusts,  I  do  by  this  codicil  abso-       July  17. 

tely  revoke  the  said  trusts  of  or  concerning  the  aforesaid  sums  of      aL^^^T 

(00  and  X500,  aqd  the  aforesaid  annuity  of  £50,  and  I  do  by  this        Skddim, 

iicil  declare  and  appoint  that  the  said  Solomon  Sheldon,  his  ex- 

itors,  adminiatrators,  and  assigns,  or  other  trustee  or  trustees 

be  appointed  in  pursuance  of  the  power  contained  in  the  before- 

nted  indenture,  shall,  immediately  after  my  decease,  out  of  the 

ist-monies,  pay  to  such  of  the  children  of  J.  J.  as  shall  be  liv- 

;*  at  my  decease  jC20  a-piece,   and  £500  to  J.  R.,  her  executors, 

loioistrators,  or  assigns,  i,*30  per  annum  to  the  said  Solomon 

eidon  and  his  aasigns,  during  his  life,  the  first  half-yearly  pay- 

nt  al  the  end  of  six  months  after  my  decease ;  and  J  do  declare 

]  appoint  that  certain  premises  now  in  the  occupation  of  H.  J. 

eingpart  of  the  leasehold  premises  comprised  in  the  said  inden- 

*e)  shall  enure  to  the  benefit  of  J.  R. :  and  whereas  by  my  will 

bequeathed  to  the  said  J.  R.  certain  premises  in  her  occupation, 

lo  hereby  revoke  the  said  bequest :  and  I  do  hereby  ratify  and 

afirm  my  will  and  the  said  in  part  recited  indenture  of  the  30th 

Duary  last  in  every  respect,  except  where  the  same  are  respec- 

«ly  by  me  hereby  revoked  or  altered  as  aforesaid. 

An  Allegation  was  given  in  on  the  part  of  Mr.  Solomon 
leldon,  the  brother  and  executor  under  the  will,  which 
eaded  that  the  deceased,  after  the  execution  of  the  dee<l, 
dealt  with  the  property  intended  to  be  comprised  in  it, 
at  it  became  void.  The  prayer  was,  that  probate  might 
i  decreed  of  the  deed,  together  with  the  will  and  codicil. 
The  case  at  first  was  heard  on  ex-parte  motion  ;  but  the  June  19. 
ourt  (Sir  H.  Jenner  Fust)  declined  to  dispose  of  the  ques- 
on,  which  was  a  new  one,  involving  an  interpretation  of 
le  Act,  in  that  shape. 

The  Allegation  now  stood  for  admission,  and  was  debated 
efore  Dr.  Lushiiigton,  sitting  as  Surrogate. 

Sir  John  Dodsotiy  Q.  A.,  for  James  Sheldon,  residuary  le-  July  17. 
atee  for  life,  in  opposition  to  the  Allegation. — The  testator,  Argumkmt, 
ly  the  deed  of  January  30,  1 843,  reserved  to  himself  the 
merest  for  his  life  in  the  whole  property,  and  power  to  re- 
roke  or  alter  the  trusts  as  he  thought  proper.  The  Court 
of  Probate  has  given  effect  to  such  papers,  where  they  are 
to  operate  after  the  death  of  the  tesUitor ;  but  there  is  no 
case  in  which  the  Court  has  given  effect  to  an  instrument 
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July  17.  valid  in  itself  in  the  shape  in  which  it  was  executed,  namdy) 
^SmZ  *  valid  bond,  or  deed,  or  note  of  hand.  So  with  respect  to 
SkddoH, '     instruments  referred  to, — and  I  admit  that  this  is  suffidentlj 

referred  to  and  identified, — in  no  case  has  the  Court  pro>  | 

nounced  for  an  instrument  as  part  of  a  will  of  the  deceased,  i 

which  instrument  had  been  executed  by  him,  and  was  ment  ^ 
to  operate  and  be  valid  in  that  form.     The  case  o£the  Attor- 
ney-General  v.  Jones*  will  be  relied  on.     [Pkr  Cuhiam*— 

That  case  has  been  blown  out  of  the  water.]     That  case  wai  f^ 

similar  to  the  present.      [Per  Curiam. — But  does  it  bear  |= 

upon  the  point  ?    The  Court  of  Exchequer  decided  that  the  f. 

legacy-duty  was  due  on  an  instrument  in  the  shape  of  i  j» 

deed.]     It  referred  to  a  will,  and  three  Barons  of  the  Ex-  J: 

chequer  determined  that  it  was  a  testamentary  paper,  and  In 

although  no  probate  had  been  granted  of  it,  the  Court  of  \ 

Exchequer  decided  that  the  legacy- duty  was  payable  upon  ji- 

it,  considering  it  as  testamentary.     Baron  Wood  thought  it  ^ 

was  not  testamentary,  and  that  seems  to  be  the  opinicn  jc 

since.     [Per  Curiam. — The  Court  of  Exchequer  had  no  js 

right  to  say  it  was  testamentary,  when  no  probate  had  been  ^; 

granted.]     In  Tompson  v.  Brorvne^f  the  deed  was  execoted  j« 

by  trustees.  j%: 

AddamSj  D.,  in  support  of  the  Allegation. — It   is  said  % 

there  is  no  case  of  a  deed  valid  per  se  being  admitted  to  v 

probate  ;  but  we  plead  that  the  deed  is  inoperative  save  as  ^ 

being  of  a  testamentary  character.   I  hold  a  Counsel's  opinion  '^ 

that  it  is  utterly  inoperative  as  a  deed,  and  only  valid  as  far  (p 

as  rendered  so  by  being  confirmed  by  the  codicil.     The  only  ;^ 

question  is,  whether  it  is  so  referred  to  in  the  codicil  as  to  ^ 

be  incorporated  with  the  will.     Here  is  a  person  reserving  ^ 

to  himself  in  a  deed  power  to  revoke  and  make  void  tbe  ^ 

trusts  therein,  and  he  does  so  by  a  codicil.    If  the  instrument  , 
is  invalid  per  se  and  referred  to  in  the  codicil,  it  is  according 
to  the  practice  of  the  Court  to  grant  probate   of  it.    In 
Tompson  V.  Browne^  the  power  was  never  exercised ;  here  it 
was  exercised,  and  that  is  the  distinction  between  the  cases* 

JuDGiiENT.  Dr.  Lushington. — I  confess  I  do  not  entertain  any  doubt 

*  3  Price,  .368.  f  3  Myl.  &  K.  32. 
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uterer  what  the  opinion  of  the  Court  ought  to  be  as  to      July  17. 
5  admissibility  of  this  Allegation ;  but  it  is  exceedingly      oiTyJ" 
arable  that  all  questions  of  this  kind  should  stand  on      SkMm. 
ind  and  just  grounds,  and  I  shall,  therefore,  go  further 
o  a  consideration  of  the  case  than  I  should  otherwise  be 
iposed  to  do,  or  perhaps  thought  of  doing. 

[shall  6rst  dispose  of  the  two  cases  which  have  been    The  cases*.— 
ed.     The  first  case  was   that   of  The  Attorneif' General  ^^*'    ^*"*    ^• 
ftmes,  and  the  question  there  was,  whether,  under  a  deed 
de  by  a  testator,  which  deed  Was  subsequently  confirmed 
will,  any  legacy-duty  was  payable  on  property  given  to 
stees  by  the  deed,  for  the  use  of  himself  for  life  and  of 
tain  persons  on  his  death,  which  reserved  to  the  testator 
ill  power  of  disposition  over  the  property,  and  of  revo- 
ion«     The  msjority  of  the  Court  were  of  opinion  that  the 
dy  being  part  of  the  will,  was  to  be  considered  a  testa- 
Dtmry  paper,  and  that  the  duty  was  payable  thereon.     I 
e  always  understood  that  this  decision  has  been  disap- 
red  of  by  the  greatest  authorities  on  the  bench,  as  pro- 
ding  altogether  upon  an  erroneous  principle,   for  this 
in  reason :  the  judges  in  that  case  had  merely  to  look  at 

Statute,  and  to  determine  whether  the  legacy-duty  was 
able  on  a  testamentary  instrument,  for  it  imposed  no 
y  under  a  deed,  and  the  Court  of  Exchequer  took  upon 
mselves  the  office  of  a  Court  of  Probate,  and  held  the  in- 
iment  to  be  testamentary, — a  question  not  within  their 
isdiction. 

n  Tompson  v.  Browne,  the  question  was,  whether  the  Tompson  v. 
tlement,  under  which  the  plaintiff  claimed,  was  not  a 
tamentary  instrument,  and  consequently  liable  to  the 
fment  of  legacy-duty.  The  trustees,  in  consequence  of 
^  doubt  raised  by  the  case  of  The  Attorney' General  v.  Jones 
le  only  case  cited  by  their  Counsel),  for  their  own  protec- 
«,  brought  the  question  before  the  Master  of  the  Rolls 
iirC.Pepys),  who  decided,  without  any  doubt,  that  the  in- 
Eminent  was  not  liable  to  legacy-duty. 

In  the  present  case,  the  question  I  have  to  determine  is,  Principles, 
•betlier  the  prayer  of  the  Allegation  can  be  granted,  and  if 
»,  on  what  principles  ? 
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July  17.  There  was  an  old-established  distinction. between  wills  rf 

c,.  ~7T~        real  and  personal  estate  which  throws  some  liirht  on  this  rab* 
ShMm,      ject.     If  Courts  of  Law  or  Equity  had  to  deternuoe  wbst 

real  property  a  testator  had  devised,  or  in  what  manner^  thcf   i 
would  look  at  the  instrument  or  instruments  themselves;  if  1 
they  wished  to  be  informed  as  to  bequests  of  personal  eiUli^ 
they  looked  to  the  probate,  and  to  nothing  else  but  the  pro- 
bate,— never,  as  the  cases  shew,  to  any  original.     Hence  the 
Ecclesiastical  Court,  in  the  exercise  of  its  original  juriidifr 
tion,  always  had  to  determine  what  papers  the  probili 
should  contain.     All  other  Courts  were  bound  by  this  pn^ 
bate,  and  could  not  give  effect  to  any  thing  out  of  it,  mr  k 
avoid  giving  effect  to  every  thing  in  iu    Before  the  pisrim   ; 
of  the  Sutute  of  Wills,  many  well-known  rules  came  ii . 
force  on  this  subject.     All  papers,  proved  by  parol  evideici 
to  be  final,  and  intended  to  operate  on  personal  profMrtj 
after  death,  were  admitted  to  probate,  and  this  without  r^ 
gard  to  their  shape  or  form.     One  of  the  reasons  genertUy  ^ 
adduced  was,  that  the  document  would  otherwise  be  voU^ 
and  consequently  of  no  effect ;  but  the  paper  was  admittel 
to  probate,  not  on  that  ground  alone,  for  it  was  only  a  dP»  j|^ 
cumstance,  but  because  it  operated  on  personal  propel^ 
after  death,  and  was  proved  to  contain  the  final  intentioM 
of  the  deceased ;  and  we  all  recollect  cases  in  which  docs*  ^ 
ments,  not  in  the  deceased's  handwriting,  but  proved  bf  -„ 
parol  evidence  to  contain  his  final  intentions,  whatever  tin  i^ 
shape  or  form  of  the  paper  might  be,  have  been  admittedly  > 
probate.     But  if  the  documents  or  written  papers  were  ad"  j— 
mitted  to  probate  on  parol   evidence  only,  ajbrikrh  thcj  ^ 
were  entitled  to  probate  where  they  were  sufficiently  refeneil  '^ 
to  by  a  paper  valid  of  its  own  force  and  power,  and  in  itidf  v 
entitled  to  probate  ;  for  such  written  evidence  of  the  inteo*  -«■ 
tion  of  the  testator  was  of  a  higher  degree,  and  proved  tint 
intention  in  le£^al  estimation  in  a  more  solemn  form.    Veiy 
many  pnpers  of  this  kind  have  been  admitted  into  the  pra^ 
bate,  and  one  case  occurs  to  me  at  this  moment, — that  oC 
Lord  Keith's  will.     There  the  deceased  referred  to  a  deed  of 
settlement  in  Scotland,  intending  to  give  his  personal  estate 
upon  the  same  trusts  as  his  property,  in  Scotland,  and 
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€t  of  the  deed  was  incorporated  in  the  will.     And  I      Jolt  17. 

ik  recently  something  of  the  same  kind  occurred  in  this     shddM  v 

irtt  in  the  case  of  The  Goods  of  Thotnas  Dickins,*  where      ShMm. 

leed  of  settlement  was  admitte<l  by  Sir  Herbert  Jenner 

It  to  form  part  of  the  probate  of  a  will,  and  owing  to  the 

icolty  of  parting  with  the  original  deed,  he  allowed  a 

irial  copy  to  be  engrossed  in  the  probate. 

few,  the  general  rule  used  to  be,  that  all  papers  entitled 

irobate  mtui  be  admitted  into  the  probate,  and  as  papers 

referred  to  were  legally  entitled  to  probate,  the  practice 

to  prove  them.  But  difficulties  arose  in  carrying  this 
i  into  effect  under  all  circumstances,— one  difficulty  is 
nted  to  by  Sir  Herbert  Jenner  Fust,  in  the  case  just  men- 
ed.  Frequently,  the  document  referred  to  was  not  in 
custody  of  the  parties,  or  the  expense  of  engrossing  it  in 

probate  was  an  important  matter.  I  remember  well 
;  case  is  not  reported)  being  exceedingly  pressed  with 

difficulty  twenty  years  ago,  and  I  took  the  liberty  of 
rately  communicating  with  Sir  John  Nicholl,  who,  in 
next  case,  taking  these  circumstances  into  consideration, 
zed  the  general  rule,  and  held  that,  where  such  difficult 

occurred,  parties,  though  they  might  take  probate  if 
f  would  of  such  documents  or  papers,  should  not  be 
ipelled  to  do  so;  indeed,  in  some  cases,  it  would  be 
te  impracticable,  for  it  would  be  necessary  sometimes  to 
ig  marriage-settlements  into  this  Court.  Now,  the  re- 
;  of  this  departure  from  the  rule  was  this :  that  as  Courts 
JAW  and  Equity  could  look  only  to  the  probate,  and  the 
•bate  did  not  contain  such  documents,  they  could  not, 
ugh  entitled  to  probate,  have  any  legal  effect  in  a  litigated 
c.  I  am  not  aware,  however,  that  very  great  inconve- 
nce  arose  from  this,  save  in  one  case,  that  of  Dillon  v. 
irw,-)"  and  there,  strange  to  say,  though  the  real  difficulty 
IS  mentioned  by  one  of  tlie  Counsel,  it  never  seems  to  have 
«n  sufficiently  impressed  upon  the  mind  of  the  judge. 
ad  great  inconvenience  arisen  in  practice,  the  remedy 
early  was  at  hand,  for  no  doubt  the  probate  might  have 

•  \  Notes  of  Ca.  398.  t  4  Bligb,  N.C.,  321. 
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July  17.      been  amended  by  engrossing  into  the  probate  whatever  m 

Shskhn.  Now  this  was  the  state  of  things  in  law  and  practice  pn 

to  the  passing  of  the  Statute  of  Wills,  which  Statute,  in  th 
respect  also,  has  made  most  essential  alterations.  Itisi 
longer  practicable  by  parol  evidence  to  declare  anyileed* 
paper  to  be  testamentary,  or  to  form  part  of  a  will ;  bat 
is  still  practicable,  by  express  reference,  in  a  duly-execnto 
will  or  codicil,  to  engraft  upon  it  any  written  docume 
already  in  existence.  But  it  must  be  borne  in  mind,  tb 
this  mode  of  incorporation  is  totally  distinct  from  declan 
an  instrument  to  be  testamentary  by  parol  evidence :  it  do 
not  depend  upon  parol  evidence,  which  is  not  admissibl 
but,  at  present,  when  a  paper  is  to  be  incorporated,  it 
protected  in  effect  by  the  same  evidence  as  renders  valid  t 
instrument  through  which  the  incorporation  is  effect! 
namely,  the  signature  of  the  testator  and  the  attestation 
two  witnesses. 

But  another  consequence  of  no  small  importance  floi 
from  this  Statute,  and  more  peculiarly  applies  to  the  Alleg 
tion  given  in  in  the  present  case.  With  respect  to  the  til 
or  right  of  the  paper  to  be  incorporated,  it  in  no  degree  d 
pends  upon  whether  it  is  void  or  valid  per  se.  Its  title 
probate  depends  upon  the  sufficiency  of  tlie  words  of  inoc 
poration  clearly  to  identify  ;  but  the  necessity  of  takii 
probate  may  or  may  not  depend  upon  the  validity  of  t 
instrument  per  se  to  be  incorporated.  For  instance,  if  a  mi 
by  his  will  or  codicil  simply  ratifies  an  instrument  valid  p 
Ap,  there  may  be  no  necessity  for  taking  probate ;  but  tl 
title  to  probate  remains  the  same,  and  the  rule  mutt  I 
relaxed  ex  necessitate.  If  he  ratifies  a  document,  inoperati 
or  invalid,  per  se,  then  the  necessity  and  the  title  co-exi 
That  was  exactly  the  case  with  respect  to  Lord  Durban 
will.*  So  if  a  testator  refer  to  a  valid  deed,  and  direi 
that  his  property  shall  be  left  on  similar  trusts,  there  is  al 
a  title  to  probate,  and  necessity,  if  there  be  a  chance 
litigation,  for  I  do  not  see  how  a  Court  of  Law  or  £qui 

*  Re  Countess  of  Durham,  1  Notes  of  Ca.  3G5. 
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Nilci  potsiUy  oonader  the  eflTect  of  a  paper  notlncludeil  in      JaiT  17. 

Now,  I  oome  to  the  question^  whether  there  is  any  rea-  SkMm. 
liable  doubt  as  to  the  words  of  incorporation  being,  in  this 
se*  suffidently  explicit.  As  to  the  identification,  there 
D  be  no  doubt,  as  the  deed  is  described  clearly  by  its  date. 
D  not  the  words  *'  ratify  and  confirm  **  suflBdently  denote 
e  intent  to  incorporate  ?  To  ratify  and  confirm  by  will, 
by  force  thereof  to  make  the  instrument  ratified  part  of 
e  will>  for,  if  not,  the  words  are  nullities. 

The  substantive  part  of  the  Allegation,  therefore,  I  think   Allegation  ad- 
tilled  to  admission  ;  but  if  I  am  right  in  the  principles  1 1"*^^*^^^^*- 
nre  discussed,  not  the  6th  article,  which  pleads  the  deed  to 
i  a  nullity.      As  to  the  question  of  probate  under  the 
atnte  of  Wills,  I  hold  that  to  be  a  point  of  no  importance, 
d  it  would  be  useless  to  admit  such  an  averment,  and  if 
ieteis»  it  ought  to  be  remoTed.     But  I  am  of  opinion  that 
it  more  than  useless,  for  it  might  occasion  great  expense, 
d  would  establish  a  false  precedent.     Perhaps,  it  may  be 
lebtlul  whether,  in  consequence  of  the  manner  in  which 
le  testator  treated  the  instrument  and  his  property  after  the 
Becntion  of  the  deed^  it  is  a  valid  deed  or  not ;  but  it  is  un- 
Boesaary  for  the  Court  to  embrangle  itself  in  the  considera- 
QQ  of  a  question  more  proper  for  a  Court  of  Law  or  Equity. 
berefore,  the  course  I  shall  pursue  is,  to  admit  the  Allega- 
mky  striking  out  the  6th  article,  pleading  the  invalidity  of 
be  deed.     I  decide  it  on  the  ground  that  the  deed  is  a 
vriting  sufficiently  referred  to  and  identified  by  the  codicil, 
lid  thereby  incorporated. 

(The  Proctor  for  the  party  opposing  declared  he  pro-      Probate  dc- 
tseded  no  further,  and  the  Court  decreed  probate  of  the  ^^^ced. 
tree  papers  as  together  containing  the  will.) 

Proctora  :    JenningSy  for  tlie  executor :    H^'ales^  for  the  party 
>|pmiiigthe  will. 


Maltass  v.  Maltass.— CV/wjr. — The  deceased,  being  the      The  will   of 

wn  of  English   parents  long  resident  at  Smyrna,  was  born  ^  testator,  bom 

1  ,.,      ,  .«.  /.  and  resident  in 

tnere,  and  with  the  exception  of  a  few  years  (from  the  age  Turkey,  of  Bri- 

VOL.  III.  2  L 
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JcLT  17.  of  six  to  fourteen^  during  which  period  he  was  in  Engknd 
Me^aL        ^^^  education)  he  resided  at  Smyrna,  where  he  was  engigel 

Makau, '  in  business  as  a  merchant,  till  his  death  in  1842.  He  left 
tish  pareDts  P^^'^^^^  property  of  a  considerable  amount  in  the  Eogluh 
held  to  be  suU-  funds.     In  1841,  hd  made  a  will  in  the  English  fonn,  be- 

tWi  liw!*eiUier  ^""""g»  "  ^'  ^'  ^^^  British  merchant,  residing  in  Smynu," 
propria  vi^ore,  which  was  signed  by  him,  but  unattested.     An  AllegadoOi 

of  the  ti^es  ^^^'"^^  ^Y  ^^^  ®^"  *"^  executor  propounding  this  will,  w* 
with  Turkey,    rejected  by  this  Court,*  on  the  ground  that,  if  the  deceased  . 

was  a  British  subject,  the  will  was  invalid  by  the  Ststnte; 

and  if  a  domiciled  subject  of  Turkey,  primdjacie,  on  the 

face  of  that  Allegation,  he  was  incompetent  to  make  a  wil 

at  all. 

An  Allegation,  likewise  by  the  son,  propounding  a  will 

made  in  1834  (not  subject  to  the  Statute),  was  admitted, 

and  the  cause  now  came  on  for  hearing. 
July  10.  ^,v  J.  Dodson,  Q.  A.,  and  R.  PhilUmore,  D.,  for  the  vafi- 

dity  of  the  will ;  Phillimore,  D.,  against  it. 

July  17.  Dr.  Lushinoton.  —  The  present  inquiry  relates  to  the 

JuDGM«KT.        personal  property  of  Mr.  John  Maltass,  who  died  at  Smym 
in  1842,  and  the  cause  comes  on  for  judgment  on  the  Alls-  | 
gation  given  in  on  behalf  of  his  son,  who  propounds  a  wil  ' 
executed  in  1834,  the  only  evidence  being  the  Answers  d 
the  widow,  the  other  party  in  the  cause. 
The  fkcts.  My  attention  must  first  be  directed  to  what  I  consider  to 

be  the  admitted  facts  in  the  cause.     The  deceased  was  bom 
at  Smyrna,  of  English  parents,  who  must,  I  think,  be  pre- 
sumed to  have  been  British  subjects.     He  passed  a  few  yein 
of  his  boyhood  in  England,  for  education,  and  returned  to 
Smyrna,  where  his  father,  engaged  in  trade,  resided.  For 
many  years,  the  deceased  himself  was  occupied  in  comIne^ 
cial  pursuits,  as  a  member  of  a  firm  established  there:  thst 
firm  appears  to  have  been  dissolved  a  very  considerable  pe* 
riod  before  his  death.     Whether  up  to  his  death  he  was 
engaged  in  trade  or  not,  or  during  the  latter  years  of  hi» 
life,  I  find  no  evidence,  save  that  the  testator  describes  him^ 

•  2  Note**  of  Cn.  33.     Since  rep.  3  Curt.  231. 
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jf  M  a  British  merchant.     I  see  some  dark  indicia,  but  no-      July  17. 
dug  to  entitle  me  to  conclude  that  he  was  engaged  in  trade     jif^jiass  ▼. 
the  period  of  his  death.    He  married  in  Smyrna  (for  so      Makau, 
nrast  take  the  fact  to  be),  and  died^  leaving  a  widow  and 
feral  children. 

Now  upon  this  state  of  facts  I  have  to  determine  by  what 
IT  the  succession  to  his  personal  estate  shall  be  governed, 
e  succession  being  governed  by  the  same  law  in  cases  of 
itacy  and  intestacy ;  and  the  first  question  I  propose  to 
nader  is,  whether, — laying  aside,  for  the  present,  the 
lestion  of  domicil, — the  deceased  was  a  British  subject  or 
t. 

Assuming  him  to  have  been  bom  of  parents  who  were  Deceased  a 
•itish  subjects,  the  deceased,  though  bom  abroad,  would  ®"^'*^  subject. 
*  entitled  to  all  the  rights  of  a  British  subject,  and  would 
re  allegiance  to  the  Crown  of  Great  Britain,  and  this  what- 
er  might  have  been  the  domicil  of  his  parents  or  of  him- 
If :  the  only  exception  being  where  a  domicil  has  been  ac- 
lired,  under  peculiar  circumstances,  in  the  United  States 
America ;  that  is,  where  the  parents  were  British  subjects 
terior  to  the  period  of  the  acknowledgment  of  the  inde- 
ndence  of  the  colonies,  and  the  children  subsequent  to  that 
te  became  citizens  of  the  United  States.  Doe  dem.  Thomas 
Acklam,*  Doe  dem.  Auchmutt/,  v.  Mulcaster.f 
The  next  matter  for  inquiry  would  certainly  be,  where 
e  deceased  was  domiciled ;  for  I  apprehend  that  it  is  not 
foied  that  the  law  of  the  domicil  must  govern  the  succes- 
XI.  But  this  inquiry  will  become  unnecessary  if  it  should 
ipear  that,  with  respect  to  this  individual's  succession,  the 
w  of  Great  Britain  and  of  Turkey  is  the  same :  for,  when 
e  speak  of  the  law  of  the  domicil,  we  mean,  not  the  gene- 
d  law,  but  the  law  which  the  country  of  the  domicil  ap- 
lies  to  the  particular  case  under  consideration.  Such  law 
My  be  wholly  different  from  that  applied  to  the  subjects  of 
he  country  itself,  as  in  the  case  of  Collier  v.  RivaZj\  where 
lie  testator  died  in  Belgium,  and  by  the  law  of  Belgium  the 

*  2  Barn.  &  C.  779.  t  5  Barn.  &  C.  771. 

:  2  Curt.  8^5. 
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July  17.     testamentary  act  was  not  governed  by  tliat  law,  but  bj  the 

..T  law  of  Great  Britain,  the  testator's  own  country. 

MttUoMi.  Assuming,  therefore,  for  the  sake  of  argument,  tbit  tbe 

1-aw  of  Tur-  deceased  died  domiciled  in  Smyrna,  the  point  whtdi  not 

key  appliiable  would  arise  is,  what  is  the  law  of  Turkey  as  to  British  sub- 

j^to  dy'ng*d!!l  J^^  ^3^"<?  domicUed  there;  and  this  dependa  upon  the  eon- 
niicUed  there,  struction  to  be  given  to  the  treaties  between  Great  Biitiii 
and  the  Porte.  The  leading  object  of  all  these  treaties  ii  ti 
protect  British  merchants  trading  to  Smyrna^  and,  as  thi 
only  means  of  protection,  so  to  modify  the  Turkish  Itv, 
both  civil  and  criminal,  as  to  ensure  them  justice*  so  far  m 
it  could  be  effected.  It  is,  I  think,  perfectly  clear  from  tin 
treaty,  independently  of  all  historical  factS:,  that  a  residence 
in  Smyrna  by  British  merchants  was  contemplated,  and  if 
tile  contracting  parties  provided  for  the  case  of  residenoe,  it 
heems  to  me  almost  necessarily  to  follow  that  they  must  hiic 
intended  to  provide  for  the  case  of  domidl,  if  domicil  is 
Turkey  could  be  acquired  by  the  same  means  as  in  Ears* 
pean  countries.  Judge  Story  says : — "  That  place  is  por 
pcrly  the  domicil  of  a  person,  in  which  his  habitation  is  fixedi 
without  any  present  intention  of  removing  therefrom."*  If 
this  be  applicable  to  domicil  in  Turkey,  such  a  case  moil 
necessarily  have  occurred  in  the  ordinary  course  of  trader 
and,  therefore,  I  conceive  it  must  have  been  in  legal  con* 
templation  and  intendment,  when  the  parts  of  the  treaty 
a})plicable  to  British  merchants  trading  to  Smyrna  were  con- 
sidered ;  and  I  the  more  incline  to  this  opinion,  because, 
however  short  might  have  been  the  residence  of  British  tn- 
dcrs  in  the  earliest  times,  the  fact  of  their  permanent  res- 
dencc  for  many  years  is  undoubted,  and  some  of  the  treatiei 
l>ear  date  long  after  such  permanent  residence  existed.  U 
never  could,  I  thiiik,  be  supposed  that  the  treaties  did  not 
intend  to  protect  British  merchants  either  composing  a  House 
of  Trade,  or  carrying  on  business  singly,  who,  for  yesrs 
together,  had  resided  at  Smyrna,  having  no  other  habits* 
tion,  and  without  any  present  intention  of  quitting  it ;  in 
other  words,  domiciled,  according  to  Judge  Story's  defr 

*   Comm.  on  Conflict  of  Laws ^  c.  iii.  §  43. 
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niCion.  If  it  were  contended  that,  at  the  time  of  condud-  Jvlt  17. 
ing  the  treaties,  neither  party  thought  of  British  suhjects  Mt^ian^ 
being  domiciled  in  Smyrna,  that  may,  perhaps,  be  true,  for 
little,  indeed,  was  known  or  thought  of  domidl  (in  the 
legal  sense  of  the  term)  in  those  early  times ;  but  if  the 
words  of  the  treaties  are  sufficient  to  cover  the  case,  and 
if  the  object  of  the  treaties  was  to  apply  them  to  all  British 
nerdiants,  then  the  application  to  a  state  of  circumstances 
not  particularly  contemplated,  but  within  the  general  scope 
of  the  treaties,  would  not  limit  the  construction.  It  would 
be,  not  a  eatut  amiisus,  but  simply  the  case  of  the  use  of 
general  terms  to  attain  a  general  object,  the  particular  cir- 
eomstances  which  would  call  the  compact  into  action  not 
Iwing  present,  but  the  general  terms  being  intended  to  go- 
vern all  cases  falling  within  the  principle.  It  appears  to  me 
that  the  passages  I  shall  cite  from  the  treaties  are  so  wide  in 
Ifaeir  terms  as  to  comprise  all  British  merchants  resident  in 
Smyrna,  and  that  the  only  exception  (which  proves  the 
miversality)  is  the  case  of  a  British  subject  becoming  a 
tfasalman.  Perhaps,  too,  there  may  be  another  reason 
why  words  distinctly  appropriate  to  domicil  were  not  used  ; 
namely,  that  both  parties  considered  such  domicil  all  but 
impossible,  in  the  sense  they  would  have  applied  to  the 
term,  viz,  abandonment  of  British  character :  the  reasons 
why  they  may  have  so  thought  I  will  presently  shortly 
discuss. 

I  may  observe  (before  I  close  this  branch  of  the  subject) 
that  there  are  other  arguments  of  no  small  weight  leading 
to  this  construction  of  the  treaties.    Even  at  this  day,  though 
10  many  powerful  and  learned  minds  have  been  applied  to 
the  question,  there  is  no  universally  agreed  definition  of  the 
term  "  domicil,"  though  so  many  have  endeavoured  to  enu- 
merate the  circumstances   and  conditions  which  constitute 
domicil.     I  may  use  the  language  of  Hertius :  *'  Verum  in 
w  definiendis  mirum  est  quam  sudant  dociores.*     I  think,  on 
the  subject  of  domicil,  there  are  fourteen  or  fifteen  definitions 
given  of  the  term.     The  gradation  from  residence  to  domicil 

•  De  Coll.  Ley,  t.  1,  $  V  n.  3.  p.  1-^0  (Ed.  1716). 
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July  17.     consists  both  of  circumstances  and  intentions ;  nice  d]rti» 
M^tta  tions  have  prevailed  and  must  prevail,  and  the  drcamattnca 

Maltois.      and  intentions  cannot  be  defined  beforehand.     Hence,  if  Ik 
treaties  did  not  apply,  as  residence  would  often  be  fsMi 
into  domicile  British  merchants,  and,  in  case  of  their  6alk 
their  families,  would  find  themselves  suddenly,  and  coDtnr 
to  all  intention,  and  presumption  of  intention,  subjected  to 
a  code  of  laws  wholly  alien  to  their  religious  persaiM^ 
their  habits,   their  customs,    and   their   oontemplatioB  ■ 
making  arrangements  for  the  welfare  of  themselves  ortks 
families.    And  be  it  observed,  that  the  law  of  TarkejwMU 
come  into  operation,  not  only  on  property  after  desth,  ta( 
if  residence  became  domicil,  on   themselves  and  £aSm 
during  life :  in  short,  they  would  be  living  in  Turkey  wk^ 
out  of  the  protection  of  any  treaty.    I  know  not  whstvoU 
be  (if  it  were  capable  of  this  effect)  the  law  of  Tuikcj  aito 
Christian  British  merchants  so  domiciled.  Whether  thitli* 
permits  it  or  not,  I  have  no  evidence  ;  1>ut  I  think  thil  * 
entire  subjection  to  the  Turkish  law  must  be  a  grievouieil 
to  British  subjects  of  Christian  belief,  education,  and  hA 
All  these  reasons  appear  to  me  to  operate  most  itaao^ 
in  favour  of  a  liberal  and  extended  construction  of  theti» 
ties,  as,  in  my  opinion,  the  contracting  parties  never  eorii 
have  contemplated  such  an  anomalous  state  of  thmgs  ai 
contrary  mode  of  interpretation  would  necessarily  lead  tft 
Treaties  with      Now,  as  to  those  parts  of  the  treaties  which  appesrtBtf 
ey.  applicable  to  the  question  I  am  to  discuss,  namely,  whtAt 

the  treaties  must  be  considered  to  extend  to  permaneot » 
sidence,  and  not  merely  to  temporary  visits.  The  troMi 
begin  at  a  very  early  period,  but  they  are  all  included  ■ 
the  treaty  of  the  Dardanelles,  in  1809.*  And,  in  cooai^ 
ing  treaties  of  this  description,  we  cannot  expect  to  find  ik 
same  accuracy  of  definition  as  in  modem  documents  of  dK 
same  kind,  or  in  the  wording  of  an  Act  of  Parliament  It 
was  not  the  habit  of  persons  engaged  in  diplomacy  st  tU 
time  to  express  themselves  with  the  same  accuracy  as  wosH 
be  employed  at  the  present  day.     In  construing  theie  tr^ 

*  licrUlct'ii  Coll.  of  Treaties,  2  vol.  pp.  346-371. 
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e  ooglit  to  look  at  all  the  circumstances  of  the  casey —      Jqlt  1^« 

period  when  they  were  niade>  at  the  intention  of  the     w^T~ 

ling  parties,  and  to  give  the  treaties  such  a  liberal      Mdiau, 

iction  as  will  enable  them  to  comprehend  all  the  ob- 

night  to  be  effected  by  them* 

first  treaty  begins  by  stating  that  there  had  existed  a 

nderstanding  and  an  amity  between  the  King  of  £ng- 

)harles  2)  and  the  Porte,  and  that  ''  it  was  granted 

It  his  subjects  and  their  interpreters  might  safely  and 

y  come  and  trade  in  these  our  dominions."    The  first 

stipulates  **  that  the  English  nation  and  merchants, 

other  merchants  sailing  under  the  English  flag,  with 

lipsy  and  vessels,  and  merchandize  of  all  descriptions, 

id  may  pass  safely  by  sea,  and  go  and  come  into  our 

ons,  without  any  the  least  prejudice  or  molestation 

riven  to  their  persons,  property,  or  effects,  by  any 

whatever."    At  this  period,  one  of  the  objects  of  the 

iras  not  simply  permission  to  carry  on  trade  at  Smyrna, 

olection  from  the  Turkish  corsairs,  and  liberty  to 

1  to  all  parts  of  the  country,  not  only  to  all  English 

s,  but  to  all  who  sailed  under  the  English  flag.    The 

tide  provides :  '*  That  all  Englishmen  and  subjects  of 

d,  who  shall  dwell  or  reside  in  our  dominions,  whe- 

iy  be  married  or  single,  artisans  or  merchants,  shall 

opt  from  all  tribute."     Now  this  reference  to  married 

\  points  to  a  permanent  residence.    Then  it  goes  on  to 

i  for  the  establishment  of  consuls  in  the  different  ports, 

it  any  dispute  or  difference  between  the  English  them- 

ihall  be  decided  by  their  own  ambassador  or  consuls, 

the  treaty  contemplates  a  residence  under  the  protec- 

'  the  consuls.     The  26th  article  is  more  pertinent  to 

isent  purpose :  '^  That,  in  case  any  Englishman,  or 

lerson  subject  to  that  nation,  or  navigating  under  its 

lould  happen  to  die  in  our  sacred  dominions,  our  As- 

I  other  officers  shall  not,  upon  pretence  of  its  not  be- 

lown  to  whom  the  property  belongs,  interpose  any 

don  or  violence,  by  taking  or  seizing  the  effects  that 

e  found  at  his  death,  but  they  shall  be  delivered  up  to 

englishman,  whoever   he  mny   be,  to  whom  the  de- 


264  PREROGATIVE  COURT.  [Tin.T. 

JvLT  17.     ceased  may  have  lefl  them  by  his  will.**     Now  it  is  detr,  id 
M  'hZ^        ™^  opinion,  that  the  term  *'  will  *'  must  refer  to  a  will  ntde 

Makau, '  according  to  the  law  of  England.  I  do  not  see  how  thison 
refer  to  the  law  of  Turkey  ;  it  is  clear  it  must  mean  t  vill 
made  according  to  the  English  law,  and  that  there  is  noT» 
Terence  to  the  Turkish  law  at  all :  and  the  article  goes  on  t» 
direct  that  if  the  party  should  have  died  intestate,  the  fn- 
perty  shall  be  delivered  up  to  the  English  Consul,  and  if 
there  be  no  Consul,  in  that  case,  the  property  shall  be  seat 
over  to  England  in  the  next  ship.  Now  this  artide,  in  ay 
opinion,  goes  the  length,  not  merely  of  saying  that  the  ])i»> 
perty  of  a  person  accidentally  dying  in  the  Turkish  do» 
nions  shall  be  so  delivered  up,  but  that  it  eontemplatei  tk 
case  of  Englishmen  permanently  residin^^  there.  There  ii 
another  passage  in  the  treaties,  the  46th  article*  relating  H 
interpreters  who  are  permitted  to  reside  at  Smyrna  for  tk 
discharge  of  their  duties ;  and  it  provides  that  if  any  iBt» 
preter  shall  die,  <'  if  he  be  an  Englishman  proceeding  bm 
England,  all  his  effects  shall  be  taken  poasession  of  bj  tk 
Ambassador  or  Consul ;  but  should  he  be  a  subject  of  m 
dominions,  they  shall  be  delivered  up  to  his  next  heir,  mk 
having  no  heir,  they  shall  be  confiscated  by  our  fiscsl  di- 
cers." The  49th  article  speaks  of  '*  merdlianta  of  the  afa^ 
said  nation  resident  at  Galata."  The  61st  article  is  to  An 
effect:  **  That  if  any  Englishman  should  turn  Turk,  sndil 
should  be  represented  and  proved  that,  besides  his  o«i 
goods,  he  has  in  h'is  hands  any  property  belonging  to  sd^ 
ther  person  in  England,  such  property  shall  be  taken  ta 
him  and  delivered  up  to  the  Ambassador  or  Consol,  tkl 
they  may  convey  the  same  to  the  owner  thereof."  What  iilk 
effect  of  this  article  ?  That  if  an  Englishman  turn  TsA 
his  property  will  be  governed  by  the  law  of  Turkey ;  but  V 
he  should  have  any  property  belonging  to  an  FnglliiliBiH 
that  property  will  be  governed  by  the  English  law :  aotfa< 
there  is  a  case  contemplated  of  an  Englishman  beconi^ 
subject  to  the  law  of  Turkey,  and  expressio  umius  ed  adt 
sio  alterius.  In  another  article,  the  9th  article  of  the  k< 
treaty,  it  is  provided  that  English  Consuls  shall  not  k 
named  from  among  the  subjects  of  the  Sublime  Porte.  ^ 
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>oiifal  miutbe  permanently  resident,  because  there  are  clu-      Jult  17. 
to  be  done  by  him  which  can  only  be  done  by  his  per-      tl/!uIZ. 

itly  residhig  in  the  country;  but  he  must  not  be  a  sub-      MaUaat. 
of  the  Sublime  Porte :  distinguishing,  therefore^  between 
Iritiah  rablects  resident  at  Smyrna,  and  those  who  are  not 
subjects. 


If  the  treaty,  then,  be  applicable  to  British  merchants  so    Applicable  to 
ndent  or  domiciled^  in  the  ordinary  acceptation  of  the  term,  ^y^^^iXB  resident 
in  Smyrna,  the  only  remaining  question  is,  as  to  the  provi-  in  Turkey. 
MBS  of  the  treaty  pertinent  to  the  present  issue,  namely, 
the  aceceasion  to  their  personal  estate,  and  the  treaty  has 
decided  that  it  shall  follow  the  law  of  England. 

As  to  the  case  of  Budd  v.  Moorcy*  I  consider  that  my 
opmion  does  not  militate  against  that  case,  or  the  construc- 
tion of  the  treaty  with  Spain.  The  Court  in  that  case  ex- 
prened  its  opinion  that  the  will  there  propounded  was 
iaralid  by  the  law  of  Spain,  and,  though  more  doubtfully, 
by  the  law  of  England.  It  held  that  the  deceased  was  do- 
^idled  in  Spain ;  but  the  question  as  to  the  construction  of 
tte  treaty  was  not  argued  in  the  case  of  Budd  v.  Moore^  nor 
11  it  mentioned  in  the  judgment. 

Tlie  effect,  then,  of  the  treaties,  in  my  opinion,  is,  that     The  effect  of 
the  law  of  Great  Britain  must  operate  upon  the  property  left  ^jritish'^^ law* '' 
by  a  person  in  the  situation  of  the  deceased.   I  think  the  must  operate. 
&cts  are  rather  meagre ;  but,  in  the  absence  of  proof  to  the 
Contrary,  the  conclusion  I  must  draw  is,   that  such  law 
tpplicable  to  the  property  of  a  British  merchant  must  be  the 
law  of  England,  as  contradistinguished  from  the  law  of 
SooCland,  because  I  do  not  consider  that  he  was  ever  domi- 
ciled in  Scotland  or  in  any  British  colony,  for  in  every  one 
of  these  cases  very  great  difficulty  would  arise, — if  he  had 
been  found  to  have  been  domiciled  in  Scotland,  or  if  he  had 
been  domiciled  in  British  Guiana,  for  example, — that  would 
be  another  question.  '  But,  in  the  absence  of  proof  to  the 
contrary,  I  must  take  it  that  he  had  been  domiciled  in  that 
pott  of  her  Majesty's  dominions  called  England.     Now  the 
Ww  of  England,  we  all  know,  is  now  established  by  the 

*  V  Ilagg.  E.  U.  346. 
VOL.  111.  2  m 
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July  17.     Statute  of  Wills.    The  will  last  executed  is  by  that  Stitttei 
-- '  nullity^  because  it  is  not  attested  by  two  witnesses ;  it  as 

MaUaaa. '     bave  no  revocatory  effect,  and  the  will  of  1834  must,  the» 
fore,  receive  probate.     That  will  is  a  valid  will,  thoagli  nt 
executed  as  now  required,  and  therefore  that  will  miuthifc 
effect. 
Quettion  of      Now  I  desire  that  I  may  not  be  supposed  to  give  sa  iph 
fected.  ^^'^^  ^  ^  '^y  point  not  necessary  to  be  decided,  and,  dicre- 

fore,  my  judgment  in  no  degree  affects  the  quesdon  of  dcn- 
cil ;  for  if  the  deceased  was,  in  a  legal  sense,  domiciled  ii 
Turkey,  then  the  law  of  the  domicil  does  prevsil,  ftr 
the  law  of  Turkey,  in  conformity  with  the  trea^,  in  mk 
case,  is,  that,  as  to  persons  so  domiciled,  their  socccwmi 
shall  be  governed  by  British  law.  If  the  testator  was  b< 
domiciled  in  Turkey*  but  in  Great  Britain,  the  law  of  £a^ 
land,  proprio  vigore,  obtains.  I  have  given  no  opinion  si  to 
the  question  whether  a  British  subject  can  or  cannot  acqilR 
a  Turkish  domicil ;  it  is  not  necessary  to  do  so.  Bat  I  mtj 
make  this  observation,  that,  with  regard  to  Britiah  sobgcA 
being  Christians,  every  presumption  is  against  the  inteotiii 
of  voluntarily  becoming  so  domiciled  in  the  dominions  i( 
the  Porte.  As  to  British  subjects  originally  Musulmaui  a 
in  the  East-Indies,  or  becoming  Musulmans,  the  stme  i» 
soning  would  not  apply.  I  do  not  wish  to  consider  ftri 
moment  such  a  case,  for  instance,  as  a  missionary  residing  it 
Timbuctoo,  or  in  the  western  parts  of  Africa,  and  how  fir 
Lord  Stowcll's  reasoning  applies  to  that. 

Will     pro-      Therefore,  I  pronounce  for  the  will  of  1 834, 
nounced  for. 

Proctors  : — F,  Dyke,  for  the  executor ;  Orme,  for  the  widow. 


August  6. 

An  illiterate        FOODEN  v.  FOODEN,    BT    HER   GuARDIAN. AHegotim^ 

(ar^re8uli!lijd^  '^^^  testatrix,  Elizabeth  Groundsell,  widow,  died  17di  d 

destroyed    her  September,  1843,  without  child  or  parent,  leaving  a  gns^ 

wUl,  upon  the  ^.j^ji  j  p  p    ^  minor,  child  of  her  daughter,  S.  F.  (1*^  ** 
execution  of  a  .  a. 

codicil,    un-     of  D.  F),  who  died  in  the  lifetime  of  the  testatrix.    W 

dertheimpres-  ^i^^  3^^  of  August,  1839,  she  executed  a  will,  whaebj^ 
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detisecl  and  bequeathed  her  freehold  and  personal  estate       Auo.  6. 
(die  former  value  3001.,  the  latter  700/.)  to  her  executors     jToadm  v 
in  trust  for  her  daughter,  S.  ¥,,  for  life,  with  remainder  to       Fogikn, 
her  granddaughter,  F.  F.,  and  appointed  £.  F.  and  D.  F.,  sion,  as  alleged, 
her  father  (one  of  the  parties),  executors.    This  will  was  that  it  was  of 
not  forthcoming,  and  the  Allegation  in  the  cause,  between  Allegation  set- 
D.  F.,  the  aon-in-law  of  the  testatrix,  and  the  granddaughter,  ting    up    the 
F.  P.,  proceeding  by  her  guardian,  pleaded  as  follows : —     jected.  and  the 

codicil  refased 
That  the  testatrix,  intending  to  execute  a  g^Ift  over  of  her  freehold  probate. 

iod  personal  estate  in  favour  of  her  son-in-law,  D.  F.,  in  case  her 
gnoddaughter,  F.  F.,  should  survive  her  mother,  but  should  after- 
wards die  under  25,  without  issue,  for  that  purpose,  on  the  7th  of 
February,  1840,  duly  executed  a  codicil  to  her  will,  declaring  that, 
m  the  event  above  mentioned,  her  freehold  and  personal  estate 
•boold  be  in  trust  for  D.  F.,  confirming  her  will :  that,  being  an 
illiterate  person,  she  entertained  the  impression  that,  by  the  execu- 
tioD  of  this  codicil,  her  will  had  become  useless  :  that,  on  the  day 
•he  executed  the  codicil,  and  after  she  had  done  so,  the  testatrix 
desired  her  daughter,  S.  F.,  to  place  the  codicil  in  an  iron  chest, 
vhere  she  kept  her  papers  of  moment^  which  was  done,  and  it  re- 
DsiDed  there  till  the  testatrix's  death,  shortly  after  which,  a  search 
wu  made  for  the  will,  which  was  nowhere  to  be  found,  nor  any 
testamentary  paper  save  the  codicil,  which  was  found  in  the  iron 
diest:  that  the  last  time  the  will  was  seen  was  upon  the  7th  of 
February,  1840,  the  day  of  the  date  of  the  codicil,  and  after  the 
codicil  had  been  deposited  in  the  iron  chest,  the  will  then  lying 
upon  the  table  of  the  sitting-room  usually  occupied  by  the  testatrix  : 
that,  on  the  same  day,  after  the  codicil  had  been  deposited  in  the 
iron  chest,  the  testatrix  declared,  in  the  presence  of  S.  F.  and 
F.  F.,  and  also  afterwards  in  the  prc&otice  of  D.  F.,  that,  "  as  the 
•econd  paper  had  been  signed,  the  first  was  of  no  use,  and  they 
might  as  well  burn  it.*' 

The  original  instructions  given  by  the  testatrix  to  a 
wiicitor  for  the  will  of  August,  1839,  and  the  draft  will 
prepared  from  the  instructions^  were  brought  in,  annexed  to 
«n  Affidavit  of  Scripts,  and  the  executed  will  was  sworn  to 
Uve  been  an  exact  copy  of  the  draft  will. 

Deane,  D.,  in  opposition  to  the  Allegation. — The  object  Arco>iint. 
^  this  Allegation  is  to  set   up   the   last  will,  instead  of  a 

wgularly  executed  paper.     It  should  be  rejected  altogether. 
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Aug.  6.  or  reformed  so  as  to  bring  the  question  before  the  Cooit  a 
J.  "Z^  a  more  direct  manner*  It  is  dangerous  to  allow  any  copy 
Kyden,  of  an  instrument  to  have  the  effect  of  the  original  Ik 
will  was  executed  in  August,  1839;  the  deceased  did  oat 
die  till  1843.  Nothing  is  pleaded  to  shew  that  the  wiU  va 
destroyed  on  the  7th  of  February,  1840,  or  that  there  la 
no  alteration  in  the  will  between  Febniaiy,  1840»  whco  it 
was  last  seen,  and  1843. 

Bajiford,  D.,  in  support  of  the  AU^^on. — The  doj/K' 
tion  as  to  the  possibility  of  alterations  In  the  will  sAcr  it 
was  executed  is  obviated  by  the  fact  that  the  testatrix  is 
a  mai'kswoman,  which  renders  such  alterations  extresd^ 
improbable.    She  supposed  (being  an  illiterate  per8oo)thi^ 
by    executing   the  codicil,    the    will    became  of  no  ai 
[Per  Curiam. — The  principle  upon  which  this  caie  mi 
be  decided  is  clear,  namely,  where  the  paper  is  not  M^ 
coming,  and  the  presumption  is  that  it  was  destroyed  by  tit 
testatrix,  you  must  shew  that  it  was  not  done  amimto  lumarf 
But  it  is  useless  to  admit  an  Allegation  without  taSoM 
facts,  and  the  means  of  proving  them.     How  do  yon  p» 
pose  to  prove  your  case  ?]     By  the  answers.     The  mlnorii 
the  only  party  cognizant  of  the  facts*   except  the  flAv 
party,  and  we  propose  to  take  the  answers  of  the  gufdai 
and   the    minor.      QPrr   Curiam. — A   codicil    to  a  i3 
destroyed  is  primd  Jacie,  by  the  general    rule>  revdn't 
there  are  cases  which  are  out  of  the  rule.]     We  plead  M 
on  the  day  the  act  took  place,  the  testatrix  directed  tk 
codicil  to  be  put  into  the  iron  chest,  and  that  she  saidi  *s 
the  second  paper  had  been  signed,  the  first  was  of  no  tf^ 
and  they  might  as  well  bum  it.**     So  there  was  no  def^ 
ture  from  the  first  paper ;   the  second  was  to  supply  a  ctff 
omisstis  in  the  former.     The  codicil  rehearses  almost  all  tk 
is  contained  in  the  will^  but  makes  a  provision  for  the  reic^ 
bion  of  the  property.     The  Statute  of  Victoria  enacts  (f^ 
20)  that  no  will  or  codicil  shall  be  revoked,  unless  die  itl 
be  accompanied  with  the  intention  of  revoking,  and  tbeffii 
nothing  in  this  case  to  denote  any  intention  to  revoke  tf" 
cept  the  mere  absence  of  the  instrument,  and  all  die  fin* 
shew  tliat  there  was  no  intention  to  revoke.     Her  dauf^ 
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( living  at  the  time,  as  well  as  her  granddaughter^  and       Auq.  6. 
will  contained  a  provision  for  the  daughter  separate  from      „  "T^ 
husband.  ^ogden.  ' 

)r.  Lushington.— The  papers  were  not  put  into  my  Judqmknt. 
ds  till  this  morning,  and  I  feel  considerable  difficulty  in 
XMing  of  this  case  without  consideration.  It  appears  to 
that  if  I  were  to  admit  this  Allegation  to  proof,  the  roost 
KMtant  facts  would  be  without  evidence. 
Hie  first  question  is,  did  the  testatrix  destroy  the  will  ? 
i  second  is,  did  she  do  it  animo  revocandi  f  Then,  with 
■rd  to  the  codicil ;  if  she  destroyed  the  will  animo 
icandif  she  must  be  presumed  to  have  intended  to 
troy  all  the  codicils  to  that  will,  unless  the  contrary 
shewn.  All  depends  upon  the  proof  of  the  article 
which  it  is  pleaded  that  the  testatrix  intended  to  adhere 
the  will;  but  there  is  nothing  like  any  expression 
t  she  intended  to  adhere  to  the  will.  It  is  pleaded  that 
said  that,  ''  as  the  second  paper  had  been  signed,  the 
t  was  of  no  use,  and  they  might  as  well  bum  it."  But  I 
no  means  of  proving  this  fact.  S.  F.  is  dead)  and  the 
er  party  is  benefited  by  the  codicil,  and  the  other  is  a 
I  of  twelve  years  of  age.  I  am  not  aware  of  any  case  of 
I  sort.  I  shall  not  dispose  of  the  Allegation  now ;  I  will 
the  Registrar  know  what  my  decision  is. 

[The  Surrogate  directed  the  question  to  stand  over.     On 

f  first  session  of  the  ensuing  Terra,  the  Judge  (Sir  H.  Nov.  7. 

iner  Fust)  suggested  a  conference  between  the  Advocates 

1  Proctors  on  both  sides  (the  suit  being  of  an  amicable 

tore),  and  on  the  second  session,  the  Allegation  was  re-  Nov.  16. 

ted,  at  the  petition  of  the  Proctor  for  the  minor,  to  whom 

y  her  guardian)  administration  was  committed.    Both  will      Will  and  co- 

d  codicil  were  thus  excluded  from  probate.)  f^|^^^  protetl*'^ 

Proctors  :    Bnyford^  for  the  party  proceeding ;   Poyiitety  for  the 
inor. 
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i^tgli  <!rourt  of  aiimtralts» 

August  7, 

Practice.  —  The  "  Sokoutten." — Molum. — This  was  origina 
if  TOnd*  mned  *ction  by  certain  boatmen  of  Winterton,  to  recover  a 
in  costs,  which  neration  for  salvage  services  rendered  to  the  Soegu 
Sly^  ta^  Swedish  sloop,  of  66  tons,  laden  with  barley,  for  L 
and  paid,  the  for  which  services  the  owners  had  tendered  £35,  the  ; 
Stcrtaili*"  m^^  entering  their  action  at  £120,  The  Court  (June  29)  h 
tion     for    re-  tender  to  be,  under  the  circumstances,  most  ample,  an 

considering  the  jemned  the  salvors  in  the  costs  from  the  time  of  the 
taxation. 

being  made  in  Acts  of  Court.     The  Proctor  for  the 

July  26.  acknowledged  the  receipt  of  the  balance  of  the  salva 

costs,  but  the  salvors,  thinking  that  there  were  items 
owner's  bill  of  costs  which  should  not  have  been  alio 

Aug.  a  be  included  therein,  lodged  a  caveai  in  the  Registry,  i 

the  amount  of  the  bill  being  paid,  but  the  Registra 
out  the  money. 

Argument.  Haggard^  D.,  on  behalf  of  the  salvors,  moved  tl 

Registrar  be  directed  to  reconsider  the  taxation  of  th< 

AddamSf  D.,  for  the  owner. — The  whole  matter  is 

disposed  of ;  the  money  is  paid.     The  Court  cannot 

the  matter  to  be  ripped  up  again  against  the  foreign  c 

Judgment.  Db.  Lusiiington. — It  is  impossible  that  I  can  fon 

judgment  as  to  these  costs.  The  Registrar  has  seen  ti 
The  principle  is  clear :  when  I  condemn  a  party  in  th 
incurred  subsequent  to  the  tender,  I  cannot  know  wha 
costs  are ;  but  the  course  is,  to  send  it  to  the  Regis 
the  first  instance,  and  if  there  is  any  objection  to  his  : 
it  must  come  before  the  Court  in  an  intelligible  foi 
cannot  understand  it  now,  and  if  I  am  to  come  to  an^ 
sion  in  the  matter,  I  must  have  the  means  of  fore 
judgment. 

The  Registrar, — Both  Proctors  attended  in  the  Re 
and  all  the  facts  were  fully  considered.  I  made  no  i 
but  the  case  was  considered  as  settled.     A  caveat  is 
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lYail  in  the  Court  of  Admiralty  further  than  as  a  notice  to       Aoo.  7. 
the  other  Proctor. 

Per  Curiam.— I  cannot  go  further :   I   can  make  no 
order. 

Proctors  i^^F,  I^he^  for  the  salvors ;   Wadesany  for  the  owner. 


END  OF  TRINITY  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 


Adnusgions  during  the  Term:  — 


AS   PROCTORS. 


May  3].-^JoHir  Pvlley,  Esq. 

June  15«— WiLUAM  Tarn  Pritciiard,  Esq. 


SoegutUn, 
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ARCHES  COURT. 


[HiolT. 


MICHAELMAS   TERM,    1844. 


A  clerk  in 
Holy  Orders  of 
the  Church  of 
England  fus- 
pendedforthree 
months,  for  re- 
fusing to  bury 
the  corpse  of 
an  infiintf  bap- 
tized by  a  mi- 
nister of  the 
class  called 
iMmitive  Me- 
thodists. 


Aug.  6. 


ftrrj^rt  <ffouvt  of  eanuvtuvp. 

NOVEMBBB  2. 

The  Ofpicb  op  thb  Judob  pbomotkd   bt  Nuint. 

Hens  LOWE. — Cause.^'Tlns  was  a  proceeding  against  tk 
Rev.  William  Henry  Henslowe,  clerk^  Perpetual  Curate  of  Ae 
Perpetual  Curacy  and  Parish  Church  of  Wormegay  (ote- 
wise  Wormgay),  in  the  county  of  Norfolk,  for  refunog^  ^ 
the  Srd  March,  1844»  to  bury  the  corpse  of  S.  B.y  die  infiit 
daughter  of  T.  B.  and  J.  B.,  parishioners^  who  were  Pit> 
testant  Christians  of  the  class  of  people  called  FriniliK 
Methodists  (convenient  warning  having  been  given  Ui 
thereof  before),  which  infant  had  been  baptiaed  accordiiigli 
the  rite  or  form  of  baptism  generally  observed  amoogildii 
class,  namely,  with  water,  and  in  the  name  of  the  FiCka^ 
and  of  the  Son,  and  of  the  Holy  Ohost,  by  David  Ha 
a  minister,  preacher,  or  teacher  of  the  said  class,  sudi  bif 
tism  being  expressly  assigned  by  Mr.  Henslowe  ss  At 
ground  of  his  refusal :  in  violation  of  the  68th  Canon.  Hi 
cause  was  brought  before  this  Court  by  Letters  of  Reqoit 
from  the  Lord  Bishop  of  Norwich,  under  the  Church  JStt 
pline  Act. 

The  defendant  appeared  to  the  Citation  in  person,  sadl|k 
opposition  to  the  Articles,  denied  that  the  child  was  hf 
tized;  and  urged  that  this  proceeding  should  have  M 
preceded  by  a  local  investigation,  under  the  direction  sf  At 
Bishop. 

Hardingf  D.,  for  the  Promoter,  declined  to  offer  an/ i^j 
servations  in  support  of  the  Articles ;  and 

Sir  H.  Jenner  Fust  admitted  them,  aa  bound  tockil, 
the  objections  not  applying  to  their  admissibility. 
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Hentlowe^  at  firsts  gave  a  negative  issue,  denying  the       Nov.  2. 

fl  generally ;  but  afterwards  retracted  the  denial,  and      j^^^y 

I  affirmative  issue,  thereby  admitting  the  facts  pleaded      Henshwe. 

Vrticles. 

cause  came  on  for  hearing,  Mr.  Henslowe  being  pre^  Nov.  2. 

img,  D.y  and  Whiie^  D.,for  the  Promoter,  declined  to 
y  argument,  the  case  being  exactly  the  same  as  that 
tm  V.  Escoii* 

3.  Jkkneb  Fust* — In  this  case,  the  Court,  however  Jodgmikt. 
lament  the  situation  in  which  the  reverend  gentle- 
i  placed  himself,  must  pronounce  its  sentence  in  the 
if  the  Canon, — for  it  is  a  proceeding  not  under  the 
Ecclesiastical  Law,  but  under  the  68th  Canon,  which 
le  Court  no  discretion  as  to  diminishing  or  increasing 
Jshment.  The  Canon  directs  that,  if  a  clergyman  shall 

0  bury  a  corpse  brought  to  the  church-yard,  conve- 
scice  having  been  given  to  him,  he  shall  be  suspended 

1  ministry  for  three  months  :*  and  there  is  no  reason, 
[  can  collect  from  the  case,  to  alter  the  opinion  of  the 
as  to  the  necessity  of  inflicting  this  punishment  upon 
nslowe.  I  must  state  that  a  long  protest  in  arrest  of 
fnt  was  delivered  to  me  by  the  Registrar,  as  from 
nslowe ;  that  I  have  read  that  protest,  and  I  am  sorry 
hat  it  goes  into  a  history  of  which  the  Court  cannot 
\y  notice,  referring  to  persons  not  before  the  Court, 
puting  malevolent  motives.  It  has  nothing  to  do 
e  question.    This  is  not  a  case  of  discretion,  for  the 

• 

!  66th  Canon  is  to  this  effect : — **  No  minister  shall  refuse  or 
christen  any  child  according  to  the  form  of  the  Book  of  Com- 
yer,  that  is  brought  to  the  church  to  him  upon  Sundays  or 
fs  to  be  christened,  or  to  bury  any  corpse  that  is  brought  to  the 
>r  church-yard,  convenient  warning  being  given  him  thereof 
I  fuch  manner  and  form  as  is  prescribed  in  the  said  Book  of 
I  Prayer.  And  if  he  shall  refuse  to  christen  the  one  or  bury  the 
xcept  the  party  deceased  were  denounced  excommunicated 
•commMnicatione  for  some  notorious  crime,  and  no  man  able  to 
'  hit  repentance),  he  shall  be  suspended  by  the  Bishop  of  the 
from  hb  Ministry  by  the  space  of  three  months.*' 
III.  2  N 
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Not.  2.      Canon  (which  is  the  Statute  of  the  Court)  has  itself  affixed 
^  the  punishment  to  the  ofienoe  when  proved.     Now,  it  ii 

Uaukwe.  proved  that  the  corpse  of  this  child  was  brought  to  the 
church-yard,  afler  sufficient  notice,  and  that  Mr.  Henslovc 
was  informed  of  the  fact,  and  refused  to  bury  it.  Undcf 
these  circumstances,  the  Court  is  bound  to  pronounce  tbi 
sentence ;  and  although  it  laments  that  a  case  of  this  kind 
should  be  brought  to  its  notice,  and  that  a  clergyman  sbonU 
place  himself  in  such  a  situation,  the  Court  cannot  rdieit 
him ;  and  it  would  be  wise  on  the  part  of  clergymen  ts 
recollect  that,  in  every  case  of  this  kind,  where  an  opposi* 
tion  to  the  claim  of  a  legal  right  by  a  large  body  of  pe^ 
sons  in  the  country  is  made,  and  that  opposition  is  un8U^ 
cessful  (as  it  almost  always  must  be  in  these  cases),  thej 
afford  an  additional  triumph  to  persons  who  are  seeking  the 
downfal  of  the  Established  Church— an  additional  source  d 
triumph  is  afforded  on  all  such  occasions  where  an  un- 
successful opposition  is  made  to  the  daim  of  a  legal  right 

Under  the  circumstances,  I  must  pronounce  that  Mr.  Heof 
lowe  has  incurred  the  penalty  affixed  by  the  Canon,  tlie 
party  promoting  the  office  of  the  Judge  having  establisbfld 
his  case ;  and,  consequently,  unless  Mr.  Henslowe  has  any 
thing  to  allege  by  way  of  defence,  I  must  suspend  him  Ar 
three  months,  and  condemn  him  in  the  costs.  I  can  betf 
nothing  as  to  the  protest,  which  contains  matter  utterlj 
irrelevant. 

Mr.  Henslowe.—  I  wish  to  explain  myself.  The  end  of  the 
law  is  to  elicit  truth  and  to  establish  justice ;  but  the  truth 
has  not  been  elicited,  nor  justice  established,  in  my  case. 
[Per  Curiam. — You  have  admitted  the  facts.]  I  did  «o 
because  I  was  intimidated  on  account  of  the  costs.  [Pjui 
Curiam. —  I  cannot  hear  you  on  that  point :  the  Articles  were 
admitted,  and  you  gave  an  affirmative  issue  to  them,  therehf 
admitting  the  facts:  that  is  sufficient.  If  you  proceed  in 
this  manner,  I  will  not  hear  you,  and  I  will  direct  dit 
Registrar  to  record  the  judgment  of  the  Court,]  I  compltfD 
of  the  proceedings.  QPer  Curiam. — It  is  too  late  to  oott* 
plain  of  the  proceedings :  you  have  admitted  the  facts.]  I 
admitted  the  facts  because  I  was  sensible  there  was  a  predc* 
termination — 
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m  CuBlAM^ — I  cannot  hear  this.    Let  the  Rev.  William       Nov.  2. 

ny  Henalowe  be  suspended  from  his  ministry  for  the      ^ 

e  of  three  months ;  and  I  further  condemn  him  in  the     Heiuiowe. 

I  of  the  proceedings. 

fr.  Hendorv€m — I  solemnly  protest  against  this  judgment.  Suspension  for 

I  appeal  to  the  Great  Council  of  the  Realm  and  to  the  ^coste!"^*' 

vocation. 

BB  CuRiAV. — If  yon  mean  to  appeal,  you  must  appeal 

ler  Majesty  in  CoundU — Let  the  sentence  take  effect 

1  to-morrow  week,  the  10th  November. 

leAfer,  Proctor  for  the  Promoter. 


Vtrrogatibe  <!rourt  of  (Bantttbuvtf. 

November  7. 

K  THE  Goods  op  Frances  Trinder,  widow,  dec —      Attestation. 

tkm,  ex>partf.^The  deceased  died  14th  January,  1844,  ^^^^    'J|5 

ring  a  will  dated  25th  May,  1841,  of  which  her  sisters,  not    sign    the 

W,  and   A.  W.,  spinsters,  were  appointed   executrices.  ^"^*  .  ?^    JJJ^ 

e  will  concludes  thus  : —  signature,      in 

the  presence  of 
As  witness  my  hand  and  seal  this  twenty  day  of  the  subscribed 

fifth  witnesses,  pre- 

May   one  thousand  eight   hundred   and    forty-one.  o^^v'the^lank 

Frances  Signed,  sealed,  published  and  delivered  the  part    whereon 

Trinder  they  signed  ;— 

day  and  year  first  above  written,  in  the  presence  of  ^       *        . 

J«  T.  dence  that  the 

T.  H.  Stat,  had  been 

complied  with, 
rhe  clause  of  attestation   being  imperfect,  evidence  was  and  probate  of 

[oired  from    the  attesting   witnesses   to   shew   whether  fj^^^^^^ 

I  will   had   been  duly  executed.     Their  affidavit    states 

It,  on  the  occasion  of  the  execution,  the  deceased  (with 

bom  they   were   well    acquainted)   presented  the  blank 

nt  of  the   will,   on    which  their   names  are  now    writ- 

n,  to  them,   and  requested  them  to   write   their  names 
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[MieK.T 


Not.  7. 
Trwder^dee, 


Motion. 


thereon,  saying  to  them,  <<  This  is  my  last  will  and  teste 
ment/'  "1  should  thank  you  to  sign  it/'  or  to  that  effect; 
that,  thereupon,  the  appearers,  who  were  then  both  present 
signed  their  names  to  the  will  in  the  presence  of  the  de- 
ceased^ who  did  not  sign  it  in  their  presence,  nor  did  thq 
see  any  other  part  of  the  will  than  that  on  which  they  wrote 
their  names,  and  they  are  unable  to  depose  from  know- 
ledge^ belief,  or  otherwise,  whether  the  signature  of  the 
deceased,  as  written  on  the  will,  **  Frances,"  between  the 
word  "  one"  and  the  word  ''  signed,"  in  the  last  line  of  the 
will,  and  the  name  **  Trinder,"  immediately  underneath  the 
name  ''  Frances,"  were  or  were  not  written  on  the  will  at  such 
time,  and  that  they  subscribed  their  names  to  the  will  in  the 
belief  that  they  were  attesting  the  execution  thereof  by  the 
deceased ;  and  T.  H.  deposed  that  the  whole  of  the  will,  as 
well  as  the  signature,  was  in  the  handwriting  of  the  de- 
ceased. 

The  words  "twenty-fifth,"  and  the  names  <* France! 
Trinder,"  were  crowded  into  a  space  too  small  for  them, 
shewing  that  neither  the  date  nor  the  signature  could  hiTS 
been  written  at  the  same  time  with  the  rest  of  the  wilL  The 
colour  of  the  ink  in  the  signature  is  darker  than  in  the  date; 
but  it  varies  almost  throughout  the  will,  some  words  being 
dark  and  others  pale. 

The  effects  were  sworn  under  £450. 

Haggard,  D.,  moved  for  probate  of  the  will  to  A.  W.,  oW 
of  the  executrices. — The  witnesses  prove  that  the  deceased 
told  them  that  the  paper  was  her  will,  and  asked  them  to 
sign  it ;  and  they  say  that,  at  the  time,  they  believed  they 
were  attesting  the  execution  of  it.  [Per  Curiam. — ^Whit 
do  they  mean  by  "  attesting  ?"  They  attested  no  execution. 
They  believed  they  were  attesting  a  will,  and  not  the  doc 
execution  of  the  will.  What  does  the  Act  require  ?J  Thrf 
the  will  shall  be  signed  or  acknowledged  in  the  presence  of 
two  witnesses.  [Per  Curiam. — How  far  has  the  Court 
gone  in  taking  virtual  acknowledgment  ?  In  Ilolt  v.  Genge* 
the  Judicial  Committee  held  that  there  was  a  studious  coO* 


*  1  Notes  of  Ca.  572.     Since  rep.  3  Curt.  160. 


IMi]  PREROGATIVE  COURT.  277 

CMlinent  of  the  signature  by  the  deceased^  if  it  was  there       Noy.  7. 

It  the  time  of  attestation*]  

Trinder,  dec. 

Sib  Herbert  Jrnner  Fust. — The  Case  states  that,  Dickxe. 
" under  the  circumstances,  it  must  be  presumed  that  the 
teitstrix's  signature  was  made  before  the  witnesses  were 
aDed  upon  to  attest  the  will,"  and  that  **  there  is  nothing 
conclusive  to  rebut  such  a  presumption."  But  what  evi- 
dence is  there  that  the  signature  was  there  at  the  time  ?  Is 
the  Court  at  liberty  to  presume  any  thing  ?  If  a  testatrix 
will  take  pains  to  conceal  her  signature  from  the  witnesses 
wlu)  are  called  to  attest  her  execution  of  her  will,  how  can 
the  Court  say  that  there  has  been  an  acknowledgment? 
Hiere  are  some  extraordinary  circumstances  on  the  face  of 
the  paper  (which  are  very  properly  stated  in  the  Case),  from 
whence  it  would  appear  as  if  the  paper  had  been  drawn  up 
laving  blanks  for  the  date,  as  well  as  for  the  signature  of 
the  deceased.  The  witnesses  cannot  say  that  the  will  was 
i^ned  by  the  deceased  in  their  presence.  She  produced 
the  paper  to  them^  and  told  them  it  was  her  will ;  but  she 
took  care  that  they  should  see  no  more  than  the  blank  space 
where  they  were  to  sign  their  names,  so  that  they  cannot 
ttjthat  they  attested  the  execution  of  the  will.  The  de- 
ceased produced  the  paper  to  them  as  her  will,  and  asked 
them  to  sign  it ;  but  if  she  studiously  and  carefully  conceals 
her  name  from  the  witnesses,  the  Court  has  no  evidence  be- 
fore it  to  shew  that  the  terms  of  the  Act  have  been  complied 
with, — that  is,  that  the  will  >#as  then  signed  by  the  de- 
ceased, or  that  she  acknowledged  her  signature,  as  the  wit- 
nesses saw  nothing  at  all ;  and  whatever  the  presumption 
Blight  be,  the  Court  cannot  indulge  any  presumption.  The 
Statute  says,  that  the  will  shall  be  signed  by  the  deceased, 
or  that  the  signature  shall  be  acknowledged  by  her,  in  the 
pretence  of  witnesses,  and  there  is  no  proof  of  either  before 
the  Court,  or  that  the  will  was  signed  before  the  witnesses 
nbscnbed  the  paper.  Had  there  been  proof  that  the  paper 
was  signed  by  the  deceased  before  the  witnesses  subscribed, 
it  might  have  been  (I  do  not  say  it  would  be)  a  virtual  ac- 

luiowledgment.     Under  the  circumstances,  I  must  reject  the     Motion 

rejected. 
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Not.  7.      modoD.    It  is  an  unfortunate  case,  for  the  intentions  of  the 

—   "! — ' .      deceased  are  defeated. 
TVMflr,  d0c; 

Sladej  Proctor. 


November  11. 


A  suit  for  a     Stone  v.  Stone. — Came, — This  was  originally  a  suit  for 

divorce,  by  rea-  ^y^^Q^  }yy  reason  of  cruelty  and  adultery,  by  Mrs.  Harriet 
sonofmdttlterf,  ^^        .*     ^  J  ^      ^      \       X 

by    the    wife  Stone  against  Mr.  George  Stone,  her  husband. 

against thebus-      j^g  Li^e]  ^y^i^h  was  admitted  (Dec.  15,  1842),  without 

band,  met  by  a  ,  \  *  /* 

plea    charging  opposition,  afler  some  reforms,  pleaded  as  follows : — 

adulter^againat 

the   wife,   not     1 , 2,  and  3.  The  marriage  of  the  parties,  on  the  23rd  February, 

'^flllf ^*  ^H*  '^  1835,  he  being  a  bachelor,  and  she  a  widow ;  cohabitation  till  the 
allegation  of  ^^^^  Angust,  1841,  and  the  birth  of  one  child,  a  daughter,  then  six 
connivance  on  years  old.  4.  That,  shortly  after  their  marriage,  and  during  coha- 
?*£"h  .  bitation,  Mr,  Stone  treated  his  wife  with  gross  insult  and  cruelty, 

Held  that  the  ^^^  ^"^^  ^^  ^^®  constant  habit  of  conducting  himself  towards  her 
proof  of  the  in  the  most  gross  manner,  and  that  his  language  was  of  the  most 
husband's adul- y|Q]QQ(^  disgusting,  and  blasphemous  description;  that  by  such 
ni^ce  &iled  ^^^  other  cruelties  towards  her,  her  health  frequently  suffered, 
and  that  he  and  her  life  was  endangered.  5,  6,  7^  and  8.  Plead  an  improper 
was  entitled  to  attachment,  indecent  familiarities,  and  adultery,  on  the  part  of  Mr. 
Rule  of  plead-  Stone,  with  a  sister  of  Mrs.  Stone.  9  and  10.  That  Mr.  Stone 
ing  when  the  conducted  himself  in  a  violent  and  outrageous  manner  towards  his 
wife  brings  for- ^ife^  ^rith  reference  to  her  said  sister.     11.  That  he  denied  his 

jgjj^ What  is ''^*^®  ^"^^  ^**^^  *®  *^®  desired,  and  constantly  left  her  without 

Rot connivance,  money.  12.  Pleads  expressions  of  an  indelicate  character  used  by 
■--  Otntar.      A  ^j.^  Stone  towards  his  wife,  in  the  presence  of  gentlemen,  at  the 

has  connived  at  "^^^^P^^ '^^^^^''^'  ^^'  Pleads  indecent  and  disgusting  language 
his  wife's  adul-  and  behaviour  towards  his  wife  and  child.  14.  That,  in  1839,  he 
tery  with  one  accompanied  a  female  of  loose  character  from  the  Lyceum  Theatre 
titled  to  a  sel  ^  ^^^  apartments,  where  he  left  his  great  coat,  keys,  and  some 
paration  on  the  banking-books,  and  committed  adultery  with  the  said  female.  15. 
ground  of  her  pleads  an  act  of  indecency  before  his  wife,  in  the  presence  of 
another  several  persons  (no  witness  was  examined  upon  this  article).     16. 

That,  in  consequence  of  adulterous  intercourse,  Mr.  Stone,  in  1839, 
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contracted  venereal  diseases,  and  was  attended  for  the  same  by  Nor.  11. 
several  medical  men.  J 7-  Pleads  indecent  and  insultinfr  language  ^^^  An««. 
towards  bis  wife  in  the  presence  of  guests,  and  the  entering  into  dis- 
gusting details  respecting  her  before  other  persons  (no  witness). 
18.  That,  on  some  occasions,  in  1841,  he  took  a  cat  (of  which  Mrs. 
Stone  had  a  great  dread)  into  bed  with  them,  and  once  the  cat 
kittened  in  the  bed  with  them.  On  the  19th,  20th,  21st,  and  22nd 
articles,  no  witness  was  examined.  23, 24,  and  25.  That,  in  1843, 
Mr.  Stone  resided  at  Fulham  with  a  woman  of  loose  character, 
with  whom  he  lived  on  terms  of  the  greatest  familiarity,  and  com- 
mitted adultery. 

The  Proctor  for  Mr.  Stone  was  assigned  to  give  in  his  1842. 
client's  Answers  to  this  Libel  seven  days  before  the  First 
Session  of  the  next  Term.     On  the  First  Session  of  Hilary  1843. 
Term,  Mrs.  Stone's  Proctor  prayed  that  the  Term  Probatory  ^"^'  ^^' 
might  be  extended,  and  the  Court  extended  it  to  the  Third 
Session.     On  the  Second  Session^  Mr.  Stone  brought  in  his  Jan.  27, 
Answers.    On  the  Third  Session^  the  Court  further  extended  Feb,  7. 
the  Term  Probatory  of  Mrs.  Stone's  Proctor  till  the  Bye- 
Day. 

An  Allegation  on  behalf  of  Mr.  Stone,  which  was  ad-  May  3. 
mitted  (after  being  reformed),  pleaded  as  follows : — 

1,  2,  and  3.  Marriage,  cohabitation,  and  birth  of  one  child,  bom  Allegation  of 
1 9th  Dec.  1 835.  4.  That  Mrs.  Stone's  conduct  towards  Mr.  Stone,  the  husband, 
almost  from  the  day  of  their  marriage,  was  so  annoying  and  un- 
reasonable,  as  to  render  bis  home  miserable,  and  to  induce  him 
to  propose  a  separation,  which  she  refused,  promising  amendment. 
5.  Exhibits  letters  from  Mrs.  Stone  to  her  husband.  6.  Pleads 
the  discovery,  by  Mr.  Stone,  on  the  24th  August,  1841 ,  in  his  wife's 
bed-room,  in  a  desk  of  hers,  a  parcel  of  letters  addressed  to  her 
by  Mr.T.  K.  H.,  with  whom  he  was  then  on  intimate  terms,  which 
convinced  him  that  Mrs.  Stone  had  been  guilty  of  adultery  with 
the  writer;  that  he  immediately  reproached  her  therewith,  and 
insisted  upon  her  leaving  the  house ;  that,  at  her  earnest  request, 
he  gave  her  till  the  next  day^  but  at  ten  o'clock  that  night  she  re- 
moved clandestinely  from  his  house.  7.  Refers  to  certain  letters 
written  by  Mrs.  Stone,  and  sent  to  Mr.  Sione,  the  day  following 
her  elopement.  8.  That,  in  November,  1841,  Mrs.  Stone  went  to 
the  Continent,  accompanied  by  her  mother,  and  remained  abroad 
till  Februar>s  1 842.  9.  That,  on  the  28th  September,  1841 ,  a  deed 
of  separation  was  executed  between  them,  under  which  Mr.  Stone 
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Nov.  11.  agreed  to  pay  Mrs.  Stone  an  annuity  of  £400  (or,  in  certain  events, 
—  £600) ;  and  pleads  the  reasons  which  induced  him  not  then  to  seek 
Sitmt  y,  Atone,  ^  sentence  by  legal  process.  10.  Exhibits  certain  letters  from 
Mrs.  Stone  to  Mr.  Stone.  11  to  14.  Plead  that,  previous  to  Ja- 
nuary, 1842,  Mrs.  Stone  formed  an  adulterous  intercourse  with 
Lord  S.  L.,  which  was  carried  on  in  England  and  on  the  Continent, 
they  sometimes  passing  as  man  and  wife,  and  as  *<  Mr.  and  Mrs. 
Stewart."  15.  That  Mr.  Stone,  hearing  that  Mrs.  Stone  was  co- 
habiting with  Lord  S.  L.,  proceeded  to  the  Continent,  and  met 
with  them  in  a  steamer  on  the  Rhine.  16.  Exhibits  letters  which 
passed  between  Mr.  Stone  and  Lord  S.  L.  on  the  occasion,  and  a 
letter  from  Mrs.  Stone.  17*  That  Mr.  Stone  immediately  discon- 
tinued the  payment  of  the  annuity  to  Mrs.  Stone,  and  took  steps 
to  institute  a  suit  in  this  Court  for  a  divorce  on  the  ground  of 
adultery  on  the  part  of  Mrs.  Stone,  and  further  pleads  that,  '*  being, 
apprized  of  or  suspecting  this  measure,  Mrs.  Stone  caused  the 
present  suit  to  be  instituted,  in  prevention  of  his  suit,  or  for  the  pur- 
poses of  extortion  or  revenge,  in  furtherance  whereof  the  foul  and 
filthy  charges  and  accusations  against  Mr.  Stone,  contained  in  her 
Libel,  have  been  invented,  being  alike  destitute  of  proof  and  pro- 
bability." 18.  In  supply  of  proof,  exhibits  two  letters  from  Mrs. 
Stone,  one  being  a  draft  of  a  letter,  which  had  been  torn  up,  and 
the  pieces,  being  found,  were  pasted  together. 

The  Allegation  concluded  with  a  prayer  for  a  divorce  by 
reason  of  Mrs.  Stone's  adultery. 
July  11.  An  Allegation  was  ofTered  on  the  part  of  Mrs.  Stone, 

Allegation  of  ii^hich  (as  ultimately  reformed)  pleaded  certain  exhibits  con- 
nected with  the  charge,  laid  in  the  Libel,  against  Mr.  Stone, 
of  adultery  with  his  wife's  sister  ;  that,  in  184<0,  Mrs.  P.,  a 
friend  of  Mr.  Stone,  intrusted  a  letter  to  his  hands  for  the 
purpose  of  being  forwarded  to  its  address ;  that  Mr.  Stone 
opened  it,  and  made  an  extract  from  it  (referring  to  the  talk 
of  the  world  respecting  the  excessive  intimacy  of  Mrs.  Stone 
and  Mr.  T.  K.  H.),  which  he  subsequently  read  to  Mrs. 
Stone  in  the  presence  and  hearing  of  the  aforementioned 
Mr.  T.  K.  H;,  and  thereupon  admonished  his  wife  and  Mr. 
T.  K.  H.  to  be  more  cautious,  adding,  that  their  being  so 
much  in  each  other's  company  was  generally  remarked,  &c.; 
that,  in  1841,  the  said  Mr.  T.  K.  H.  being  present,  together 
with  Mr.  and  Mrs.  Stone,  at  their  house,  with  other  per- 
sons, Mr.  Stone,  previously  to  sitting  down  to  supper,  or- 
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dered  his  wife  to  throw  her  arms  round  T.  K.  H.'s  neck  and      Not.  11. 
kiss  him,  and  in  opposition  to  his  wife's  strong  objection,  _  „^ 

1.  K.  U.,  with  the  contrivance  of  Mr.  Stone,  passed  the 
night  in  the  house ;  that,  on  the  24th  August,  1841,  and 
subsequently  to  the  discovery  of  the  letters  from  T.  K.  H. 
to  Mrs.  Stone,  Mr.  Stone,  at  his  own  suggestion,  accompa* 
nied  her  and  their  child  in  their  carriage  from  their  resi- 
dence in  Chester  Terrace  to  Fulham,  and  returned  with 
them  to  Chester  Terrace  to  dinner,  and  dined  with  them  ; 
and  that,  during  such  period,  he  exhibited  towards  his  wife 
much  kindness,  and  manifested  an  unusual  degree  of  atten- 
tion to  her. 

Addams^  D.,  in  opposition  to  this  Allegation. — This  plea  Amumxmt. 
sets  up  a  new  case,  which  ought  to  have  been  pleaded  in 
the  original  Libel. 

JenneTj  D.,  on  the  same  side. — The  plea  of  connivance 
at  the  wife's  adultery  with  T.  K.  H.,  if  proved,  cannot  bar 
the  husband  from  a  sentence  for  her  subsequent  adultery 
with  Lord  S.  L.     Hodges  v.  Hodges.* 

Sir  John  Dodson,  Q.  A.,  and  Baiffordy  D.,  in  support  of 
the  Allegation. — The  facts  and  documents,  in  connection 
with  what  is  pleaded  in  the  Libel,  and  in  the  Responsive  Al- 
legation, shew  the  conduct  of  the  husband ;  and  the  Court 
will  not,  in  a  case  of  this  kind,  shut  out  such  evidence,  that 
will  materially  assist  its  judgment  at  the  final  hearing  of  the 
cause. 

Dr.  Lusiiington    was   of  opinion   that   the   Allegation,  Judgment. 
with  certain  reformations,  which  he  directed  to  be  made, 
was  admissible,  and  expressed  himself  to  the  following  effect 
with  reference  to  the  charge  of  connivance  : — 

Another  part  of  the  case  is  not  unattended  with  diffi-       Charge  of 
culty, — I  mean  the  article  which  charges  connivance.     It  is  co""**^*"*^®- 
an  admitted  principle  in  these  Courts,  that  where  a  husband 
accuses    his  wife  of    adultery,  two  modes  of  defence  are 
open  to  her  ; — she  may  deny  the  adultery,  and  she  may  also 
say,  *'  But  assuming  the  adultery  to  be  proved,  you  are  not 

•  3  Ilagg.  E.R.  118. 
VOL.  III.  2o 
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Nor.  11.      entitled  to  derive  any  advantage  from  the  prtx^i  ixcat 
«^      1        you  connived  at  your  own  disgrace.**     But  thii  julide»j 
lates  to  Mr.  T.  K.  H.,  and  it  is  said  that  Mr.  H.  uDoCtbi 
party  with  whom  the    wife  is  charged  with  commiHii 
adultery,  but  Lord  S.  L. ;  and  it  is  contended  tiut,  if 
posing  it  could  be  established  that  the  husband  did  ooai 
at  his  wife's  adultery  with  Mr.  H.»  that  would  be  oolr 
against    his  obtaining  redress  in  this  Court  for  add^ 
subsequently  committed  with  Lord  S.  L. ;  and  in  mffi 
Hodges  y.     of  that  position  the  case  of  HodgtM  v.  Hodgett  dedddlf 
Hodges.  g.^  William  Wynne,  has  been  cited.     Now  I  do  not  4^ 

that  that  case  does  go  a  considerable  length  to  eitim* 
position ;  but  it  is,  to  the  best  of  my  knowledge  tf^W 
the  only  case  which  upholds  that  doctrine ;  and,  ittoip 
the  case  has  been  cited  by  judges  for  other  piirpoK^*" 
never  been  relied  upon  for  the  main  position,  ninx^i v 
a  husband  may  connive  at  the  adultery  of  hit  wife  * 
one  man,  and  at  a  subsequent  period  obtain  a  diiott* 
Its  doctrine  these  Courts  for  her  adultery  with  another.   Sndi  t 
as    to    conm-  resting  upon  a  single  case,  however  high  the 
ated.  most  unquestionably  I  will  not  follow.     I  have  nad**"" 

to  make  the  observation  before,  that  I  never  can  tUAW 
a  man,  who  had  been  so  forgetful  of  his  own  dutieSiO* 
and  religious,  towards  his  wife,  and  of  all  feelings  of 
as  a  gentleman,  as  to  connive  at  his  own  disgrace  byb4 
a  party  to  her  adultery  with  one  man,  can  cometott* 
of  justice  with  clean  hands,  and  seek  a  separation  fi^'^ 
subsequent  conduct  of  his  wife,  to  whose  guilt  hehidW* 
as  it  were,  foster-father.    So  far  as  the  principle  is  •" 
cerned,  I  have  no  hesitation,  therefore,  in  saying, that I^ 
not  be  deterred  by  the  decision  in  Hodges  y.Hodfp^ 
allowing  the  wife  in  this  case  to  plead  facts  sufficient  iBl*^ 
to  prove,  if  she   can,  that   Mr.  Stone  did  connive  ^^ 
adultery  with  Mr.  H.  during  cohabitation. 


Nov.  10.  The  admission  of  the  Allegation,  in  its  reformed  <* 

Allegation     was  opposed,  as  not  sufHciently  reformed  in  that  part  viiii' 
again  opposed,  ^^j^^^^j  ^^  ^^le  charge  of  adultery  with  the  wife's  sister. 
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Dr.  Lushington.^I  must  always  bear  in  mind,  in  con-       Nov.  II. 
sidering  a  plea  of  this  description,  in  a  suit  between  bus-  0^.^      <?£»««. 
band  and   wife^  first,   that  the  husband  bears  the  whole 
expense ;  and   secondly,  that,  in  the  present  case,  this  is  Jo»x»«««t« 
the  third  plea  in  the  cause.     I  apprehend  that  the  rule  of 
pleading   (a  rule  consistent  with  sound  sense  as  well  as 
principle)  is,  that  it  is  competent  to  the  wife,  in  the  first 
instance,  to  allege  against  the  husband  every  thing  which 
cui  be  called,  in  legal  language,  a  charge,  however  impro- 
bable the  means  of  proof  may  be,  and  however  great  the 
expense  to  which  it  may  expose  the  husband ;  that  it  is  not 
competent  to  the  Court  to  restrict  her  in  the  exercise  of 
this  her  undoubted  right.     But  it  is  a  very  different  con-    Ruleofplead- 
nderation,  when  the  question  is  as  to  the  admission  of  a  ^7e '"^offers    a 
third  plea  in  the  cause ;  for  the  rule  is  equally  applicable  third  plea. 
here  as  in  all  other  cases,  that  the  matter  to  be  pleaded  shall 
be  either  responsive  to  the  defence,  or  supplementary  to  the 
original  case,  and  which  would  not,  with  a  prudent  exercise 
of  discretion,  be  inserted  in  the  original   plea :  for  there 
would  be  no  end  if  parties  were  to  bring  forward  their  case 
at  different  times,  pleading  one  thing  at  one  time  and  one  at 
another,  though  all  might  have  been  introduced  into  the 
original   plea,   thereby  raising    new   issues   in   the  cause. 
And  it  must  be  remembered  that  every  new  plea  not  only 
requires  new  evidence,  but  gives  the  other  party  a  right  to 
counterplead  it,  and  to  examine  witnesses  on  his  part. 

(After  examining  the  part  of  the  Allegation  in  question, 
the  Court  sustained  the  objection,  and  rejected  the  article.) 


The  Proctor  for  Mr.  Stone  prayed  that  the  evidence  of  Dec.  16. 

Thomas  Hiram  Frazer,  Esq.,  produced  as  a  witness  on  the     Further  pro- 

ceedinsrs. 
Libel,  might  be  struck  out;  the  Judge  rejected  the  prayer, 

reserving  all  objections  to  this  evidence  till  the  hearing.* 

The  wife's  Proctor  then,  on  afTidavit,  prayed  the  exten- 
sion of  the  Term  Probatory  to  the  first  session  of  next  Term, 
which  the  Judge  ordered,  but  only  for  the  purpose  of  exa- 
mining three  witnesses  on  Mrs.  Stone's  Allegation.* 

*  These  two  points  in  the  cttse  arc  reported  in  3  Curt  721  and  72-1. 
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NoY.  11.  Another  Allegation  was  admitted  on  behalf  of  Mr.  Stan; 

«  '        pleading  certain  exhibits,  being  letters  from  Mr».Stoi» 


1844.  

The  cause  now  came  on  for  argument    The  datfi 
June  7.  cruelty  was  not  argued,  as  not  in  itself  a  bar. 

AmooMiNT.  Sir  John  Dodson,  Q.  A.,   for  the  wife,  submittoi,  tit 

whatever  opinion  the  Court  might  form  as  to  the  dwp 
adultery  against  the  wife,  there  was  ample  evidence  of  ■ 
misconduct  of  the  husband,— of  his  adultery  with  vtrwwp 
sons,  and  especially  with  Mrs.  Coles,  at  his  house  it  Fifc 
the  proof  of  which  was  clear ;  that,  if  the  Court shooMbf* 
opinion  that  the  charge  of  adultery  with  Lord  Sujsei I^ 
was  established,  Mr.  Stone  was  entirely  barred  firoinw^^ 
by  his  own  misconduct,  as  being  in  pari  delicto,oip^ 
of  conniving  at  and   promoting  his   wife's  adulttfj  *■ 
Mr.  Holmes,  and  it  must  dismiss  both  parties. 
Bay  ford,  D.,  on  the  same  side. 
Addams,  D.,  for  the  husband,  characterized  the  c*"j 
up  by  the  wife  as  utterly  foul,  filthy,  and  false.  Thee» 
duct  of  Mrs.  Stone  after  leaving  her  husband's  hott«> 
her  letters  to  her  husband,  not  suggesting  any  miscoKW*] 
his  part,  are  inconsistent  with  the  charges  she  \a^  ** 
The  accusation  against  him  of  adultery  with  her  own  ss^ 
an   unparalleled  case — is  without  the  slightest  shadow* 
proof;  and  upon  some  of  the  most  offensive  articles*" 
Libel  no  witness  has  been  examined.     The  character  p* 
of  Mr.  Stone  is   that  of  a  kind  and  indulgent  hasb*] 
a  man  of  exuberant  spirits,  full  of  fun  and  drollery.  *  | 
evidence  of  Anne  Knowles,  the  principal  witness  «§■* 
Mr.  Stone,  is  incredible  on  the  face  of  it. 
July  2.  Jenner,  D.,  on  the  same  side. 

Nov.  11.  Dj^^   Lushington. —  This   suit  commenced  in  TnpJ 

Judgment.  ^^^.^^  ^542^  at  the  instance  of  Mrs.  Stone ;  the  Citation(* 
ing  upon  Mr.  Stone  to  answer  to  charges  of  cruelty » 
adultery.  The  Libel  was  brought  in  in  Michaelmas  TerB^ 
the  same  year.  Mr.  Stone  denied  the  charges  brosp 
against    him,    and,    in    a   Responsive  Allegation,  acco* 
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Mrs.  Stone  of  adultery  with  Lord  Sussex  Lennox.   Adultery      Nor.  1 1. 

with  Mr.  Holmes  is  incidentally  stated ;  but  the  main  and  «^  'T'stam. 

only  direct  allegation  of  adultery  refers  to  the  nobleman 

whose  name  I  have  mentioned.     Mrs.  Stone  gave  in  a  third 

plea,  to  which   were  annexed  several   exhibits.      It  also 

alleged  misconduct  on  the  part  of  Mr.  Stone,  with  regard 

to  Mr.  Holmes,  on  the  Slst  May,  1841, — misconduct  of  the 

nature  of  connivance.     In  the  10th  article  of  this  plea  the 

circumstances  which  are  said  to  have  occurred  on  the  24th 

August,  with  the  reference  to  the  drive  to  Fulham,  are  fully 

set  forth. 

Now  the  parties  were  married  on  the  23rd  February,  1885. 
Mrs.  Stone  was  then  Harriet  Hawkins,  widow  ;  her  maiden 
name  was  Minchin.  They  had  one  child,  and  cohabited 
together  till  the  24th  August,  1841,  when  they  separated, 
and  shortly  afterwards  a  Deed  of  Separation  was  executed. 
Mr.  Stone  was  a  partner  in  a  well-known  Banking  firm  in 
the  City,  and  during  his  cohabitation  he  resided  with  his 
wife  in  various  places. 

Having  thus  stated  these  preliminary  facts,  I  come  at  once  The  questions, 
to  the  inquiry.  What  is  proved  and  admitted  in  the  cause— 
what  is  in  controversy  between  the  parties  }  The  adultery 
of  Mrs.  Stone  with  Lord  Sussex  Lennox  is  proved  to  demon- 
stration ;  it  is,  indeed,  admitted,  and  could  not  be  denied. 
Mr.  Stone,  therefore,  is  entitled  to  be  separated  from  his 
wife,  unless  he  is  barred  by  his  own  misconduct.  To  deprive 
him  of  his  remedy,  he  must  have  himself  committed  adul- 
tery, or  he  must  have  connived  at  his  own  disgrace,  or  con- 
doned the  adultery  after  it  had  taken  place.  In  either  of 
these  cases,  Mr.  Stone  would  be  precluded  from  the  sentence 
he  has  prayed. 

These,  then,  are  the  only  questions  I  have  to  try.  It  is 
true  that  all  the  circumstances  which  arise  during  cohabita- 
tion are  proper  subjects  to  be  commented  upon  by  Counsel, 
and  for  the  consideration  of  the  Court  also  ;  but  only  so  far 
as  they  bear  on  these  issues.  A  great  deal  may  occur  in 
matrimonial  intercourse  which  may  deserve  severe  reproba- 
tion ;  but  unless  the  circumstances  bear  upon  the  questions 
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of  adultery,   or  connivance,  or  condonation,  they  are  net 
within  the  cognizance  of  the  Court. 

I  will  now  consider  seriatim  each  charge  of  adultery 
against  Mr.  Stone,  in  order  to  determine  whether  any  and 
which  are  established  by  the  evidence. 

It  is  a  great  satisfaction  to  my  mind  to  dismiss  at  once, 
without  further  observation,  the  accusation  preferred  as  to  an 
improper  connection  with  the  sister  of  Mrs.  Stone.  It  is 
admitted  that  the  evidence  is  not  sufficient  to  establish  it, 
and  in  that  opinion  I  most  entirely  concur  ;  consequently,  I 
do  not  think  that  the  circumstances  in  evidence,  in  reference 
to  this  charge,  can  have  any  material  bearing  on  the  point  at 
issue.  I  must  express  my  opinion  most  strongly,  that  not 
only  is  the  charge  not  established,  but  there  is  nothing  like 
credible  evidence  to  support  it. 

The  I4th  article  contains  a  specific  charge  of  adultery,  said 
to  have  been  committed  with  a  woman  whom  Mr.  Stone 
accompanied  from  the  Lyceum  Theatre,  at  the  latter  end  of 
the  year  1839.  Now  there  is  no  direct  evidence  as  to  the 
facts  so  pleaded  ;  but  it  is  said  to  be  proved  by  the  admis- 
sions of  Mr.  Stone :  a  species  of  evidence  of  the  highest 
kind,  provided  always  that  it  is  accompanied  with  certain 
requisites :  first,  undoubted  proof  that  the  admissions  were 
made  ;  second,  that  the  expressions  were  clear  and  distinct; 
and,  third,  that  the  admissions  were  sincere.  The  only  wit- 
ness to  prove  the  fact  is  Anne  Knowles.  Now  what  is  she 
brought  to  prove  }  That  Mr.  Stone  subsequently  expressed 
his  great  alarm  at  having  gone  to  the  apartment  of  the 
woman,  and  that  he  admitted  he  had  given  a  large  sum  oi 
money  before  he  obtained  possession  of  his  keys  and  Bank< 
ing-books.  Mrs.  Knowles,  on  the  14th  article,  deposes  that 
the  conversation  she  heard  took  place  about  a  twelvemonth 
before  she  quitted  Mr.  Stone's  service :  that  would  be  about 
the  end  of  1840,  and  not  1839,  as  pleaded.  The  admission, 
she  states,  was  in  the  presence  of  Mr.  Holmes,  who  is  not 
and  from  the  circumstances  could  not  well  be,  examined  as 
a  witness  in  the  cause.     Her  account  is  as  follows  :— 

About  a  twelvemonth  before  1   quitted  Mr.  and  Mrs.   Stoned 
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senrice,  I  was  in  the  dining-room  of  his  house,  in  Chester  Terrace ;       Nov.  II. 

Mr.  and  Mrs.  Stone  and  Mr.  Holmes  were  sitting^  there.    After  

dinner  I  was  there,  either  taking  care  of  the  child,  or  wailing  S*^"^^-  'Stem*. 
to  take  her  up-stairs.  Mr.  Stone,  addressing  Mrs.  Stone,  said : 
"  Harriet,  you  know  1  had  a  woman  so  and  so,"  mentioning  the 
time  and  place.  It  was  at  the  Lyceum  Theatre  that  he  said  he  had 
met  the  woman,  and  that  he  had  met  her  there  recently,  before  that 
time.  He  then,  in  continuation,  stated  that  he  had  left  his  Banking- 
book  (I  think  he  said)  and  his  keys,  and  his  preat  coat,  at  the 
house  where  he  had  had  the  woman.  He  said  that  they  would  be 
quite  safe,  but  that  he  should  have  to  pay  a  sum  of  money  to  redeem 
them.  I  heard  Mr.  Stone  mention  this  circumstance  several  times. 
At  first,  he  expressed  alarm  lest  he  should  not  be  able  to  recover  the 
possession  of  his  coat  and  property.  On  other  occasions,  he  expressed 
his  satisfaction  at  having  recovered  possession  of  them,  observing 
of  the  woman,  that  "  there  was  honesty  in  those  sort  of  characters." 
He  mentioned  this  in  the  presence  both  of  his  wife  and  of 
Mr.  Holmes,  and  not  in  any  one  else's  presence,  that  I  recollect; 
not  that  he  would  have  cared  about  mentioning  it  before  any 
one,  but  I  did  not  happen  to  hear  him  speak  of  it  before  any  one 
else. 

Now,  leaving  out  of  all  consideration  for  the  present  the  Its  improba- 
degree  of  credit  to  which  Anne  Knowles  may  be  generally  *  *^^* 
entitled,  is  this  statement  quite  consistent  with  probability, 
and  with  all  the  other  facts  of  the  case  ?  Assuming  that 
Mr.  Stone  had  had  the  intercourse  imputed  to  him,  is  it  very 
probable  he  should  thus  declare  it  in  the  presence  of  three 
persons,  one  his  wife,  another  whom  he  since  charges  to 
have  committed  adultery  with  her,  and  the  third  the  nurse 
of  his  child  ?  Certainly,  if  he  did  so,  Mr.  Stone  must  have 
been  guilty  of  the  grossest  imprudence,  and,  I  may  add,  the 
most  unblushing  profligacy.  There  is  much  in  the  evidence 
as  to  the  conduct  of  Mr.  Stone,  which  shews,  I  think,  that 
that  conduct,  in  many  respects,  may  deserve  severe  animad- 
version ;  but  not,  I  think,  to  the  extent  of  rendering  this 
conversation  probable,  as  detailing  facts  which  actually 
occurred.  To  make  this  statement  true  and  credible, 
Mr.  Stone  must  have  lived  in  habitual  promiscuous  adultery, 
with  the  knowledge  and  acquiescence  of  his  wife ;  because, 
if  the  statement  be  true,  this  must  have  been  an  ordinary 
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Not.  U.  mode  of  expressing  himself  with  respect  to  loose  women.  I 
^gu^  a.  say,  therefore,  that,  to  make  the  statement  true  and  credible, 
Mr«  Stone  must  have  lived  in  promiscuous  adultery,  with 
the  knowledge  and  acquiescence  of  his  wife  ;  for  I  hear  of 
no  remonstrance,  of  no  observation  whatever,  on  the  part  of 
Mrs.  Stone,  expressing  astonishment,  surprise,  or  disgust : 
it  is  clear,  therefore,  that  it  must  have  been  not  only  with 
the  knowledge  and  tacit  acquiescence  of  his  wife,  but  with 
the  knowledge  of  Mr.  Holmes  and  the  nurse  of  his  child. 
Had  it  been  an  isolated  transaction,  according  to  all  human 
probability,  it  must  have  been  concealed  by  him.  It  is 
scarcely  possible  that  a  man  should  have  been  so  divested  of 
shame  as  to  have  spoken  of  a  single  transaction  of  this  kind 
in  the  open  and  reckless  manner  described  by  the  witness. 
Of  such  a  course  of  life  there  is  at  least  no  evidence. 

But,  again  ;  it  is  highly  improbable  that  the  account  given 
by  this  witness  should  be  the  true  statement  of  all  that 
passed  on  these  several  occasions.  I  have  already  stated  that 
we  have  no  observations  whatever  from  Mrs.  Stone.  If 
there  were,  why  should  not  the  witness,  after  deposing  to  the 
observations  of  Mr.  Stone,  have  gone  on,  and  said  all  ?  Why 
should  she  break  off  in  her  deposition,  and  not  tell  us  the 
whole  of  what  passed  ?  It  is  clear  that,  if  this  witness  were 
telling  the  truth,  she  must  necessarily  have  stated  more.  It 
is  impossible  that  the  Court,  on  such  evidence,  wholly  un- 
supported by  any  other  testimony,  and  by  any  facts  leading 
up  to  the  alleged  declarations,  and  consistent  w^ith  proba- 
bility, can  conclude  that  adultery  is  proved,  and  especially, 
too,  when  I  remember  that  this  is  a  species  of  charge  easily 
fabricated,  and  to  rebut  which  it  is  impossible  that  any  evi- 
dence could  be  procured.  If  such  a  charge  could  ever  be 
established  on  the  testimony  of  one  witness,  it  must  be  in 
its  circumstances  infinitely  more  probable,  and  the  single 
witness  must  be  ojnni  suspicione  major.  That  this  sort  of 
character  properly  belongs  to  Anne  Knowles,  the  only  wit- 
ness, could  not,  with  any  propriety,  be  contended. 

Holding,  therefore,  this  charge  not  to  be  sufficiently  estab- 
lished by  the  evidence,  I  proceed  to  the  disgusting  charge 
contained  in  the   I6th  article  of   the    Libel,  that  is,   the 
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adultery  said  to  be  proved  in  consequence  of  Mr.  Stone      Nor.  11. 
bmving  been  the  subject  of  venereal  infection.   This  article  ^^^""^^^ 


pleads  the  disease  to  have  been  contracted  on  several  occa- 
sions, especially  in  I8S9,  1840,  and  1841;  that  Mr.  Stone 
was  attended  by  Mr.  Hillier,  Mr.  Liston»  and  other  medical 
gentlemen*  and  that  he  admitted  having  snch  disease  to 
Bfr.  Le  Paturel,  Mr.  Martindale^  Captain  Francis  Stephens, 
and  others.  Now,  to  be  sure,  as  to  this  charge,  there  does 
ai^pear  to  be  an  ample  field  for  producing  the  most  satis- 
factory evidence  of  it ;  for  where  so  many  witnesses  are 
vouched,  and  where  there  is  a  reference  to  so  many  medical 
men,  it  would  be  strange  indeed  if  from  some  the  evidence 
would  not  establish  it.  Now  let  us  see  what  is  the  best 
evidence  upon  the  point.  The  best  evidence  of  the  fact  is 
that  of  the  medical  attendants,  and  of  those  only  one  has 
been  examined,  namely,  Mr.  Robert  Liston.  Why,  if 
the  facts  are  truly  pleaded,  Mr.  Hillier  and  some  others 
refSerred  to  were  not  produced,  the  Court  has  received  no 
explsnation.  I  might  include  in  this  list,  if  Knowles  is  to  be 
credited,  a  Mr.  Blood  also.  His  absence  is  also  not  ac- 
counted for.  But  1  must  refer  to  the  evidence  of  the  single 
medical  witness,  namely,  Mr.  Liston.  Now  he  states  that 
he  attended  Mr.  Stone  in  all  about  four  times,  and  his 
evidence  will  be  best  understood  by  referring  to  his  very 
words.  He  says,  Mr.  Stone  consulted  him  professionally  on 
some  few  occasions  in  1838  or  1839 : — **  On  one  occasion, 
subsequently,  either  in  1839  or  1840,  I  saw  Mr.  Stone  at  his 
own  house  in  Chester  Terrace,  Regent's  Park.  When  I 
prescribed  professionally  for  Mr.  Stone,  it  lyas  for  a  gleet; 
he  got  better,  I  think,  and  afterwards  the  disorder  recurred, 
I  think,  in  some  slight  degree.  I  did  not  question  Mr.  Stone 
about  his  intercourse  with  women,  and  he  made  no  state- 
ment to  me  respecting  the  same.  The  gleet  with  which 
Mr.  Stone  was  affected  might  have  arisen  from  other  causes 
than  from  an  impure  connection  with  a  woman.'*  To  the 
2nd  interrogatory  he  says  :  '^  I  do  not  recollect  that  he  told 
me,  or  that  I  understood  from  him,  that  he  was  a  married 
man,  or  that,  unless  caught  from  his  wife  (or  that  the  fact  of 
its  so  being  was  then  assumed  to  be  out  of  the  question), 

VOL.  III.  2  p 
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Not.  11.      such  his  complaint,  if  his  assertion  could  beieliedBpoD,t 

StonlT^ione.  "°^  *"^  could  not  be  venereal."    In  answer  to  the  Srd  iri 
rogatory,  he  says  :  *'  The  symptoms  of  the  iiiiiiiitnst!ii 
complaint  were  quite  equivocal."     Now,  whereas 
Mr.  Liston's  medical  knowledge,  in  a  disease  the  iyB|M| 
of  which  are  admitted  to  be  in  their  nature  doubtful} 
an  opportunity  of  personal  inspection,  conies  totbeood^j 
sion  that  they  are  equivocal,  it  would  ill  become  mt, 
have  no  such  knowledge  and  no  such  opportunity,  to < 
to  a  contrary  conclusion ;  and,  if  they  were  equfOcA' 
thing  can  be  more  clear  than  that  this  evidence  BlflM«| 
not  establish  the  charge.    The  substance  of  the  chiyi 
adulterous  connection,  and  that  is  left  in  doubt  by  tiiciiMi| 
of  the  accuser,  and  no  Court  could  pronounce  the  i 
proved.     I  must  look,  therefore,  to  the  evidence  ^^^l 
sion,  observing,  however,  that  Mr.  liston  states  thstwiij 
admission  was  made  to  him, — the  person  to  whom  itnutf 
probable  it  would  have  been  made,  and  most  pndflA 
him  to  make  it,  if  Mr.  Stone  was  aware  of  the  causSi 

Mrs.  Knowles  speaks  to  the  fact,  but  in  a  manner' 
renders  it  impossible  to  credit  her,  even  if  there 
other  objections  to  her  evidence.    She  speaks  of  it  iii 
passage  to  which  I  shall  now  advert.    On- the  16di 
she  says  boldly  : 

Mr.  Stone  had  the  venereal  disease  on  three  different 
I  do  not  remember  the  dates  of  the  first  two  occasioos,  W 
last  occasion  was  in  the  summer  of  1839.  I  now  recollect 
I  made  a  mistake  in  a  date  in  giving  my  evidence;  it  wnit 
autumn  of  the  year  1840,  and  not  of  1839,  that  Mr.  and  Mrs. 
went  to  Southampton,  as  I  have  deposed  on  the  3rd 
In  the  summer  of  1839  we  were  at  Margate.  That  wasdN 
time  when  Mr.  Stone  had  the  venereal  disease,  to  my  kno 
He  was  very  ill  indeed  with  it  at  that  time.  Mr.  Listoo 
him  at  that  time.  Mr.  Hillier  had  previously  attended  bioi  ^ 
Mr.  Blood  and  other  surgeons  had  attended  him  for  that  diMis^ 
I  then  heard  Mr.  and  Mrs.  Stone  conversing,  andhanng*^ 
on  the  subject  of  his  being  so  diseased  :  what  they  said  ibo^^ 
however,  I  do  not  now  remember. 

Now  let  us  consider  a  little  the  probability  of  this  i^ 
ment.     In  the  first  place,  so  far  as  refers  to  the  evideoces 
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Mr.  Liston,  Mr.  Liston  unquestionably  does  not  support  the  Nor.  11* 
statement  of  this  witness.  The  Doctors  Hillier  and  Bloody  ^^  Simm, 
referred  to  by^this  witness,  are  not  produced,  and  no  expla- 
nation is  given  why  they  are  not  examined*  She  throws  in, 
in  her  deposition  upon  this  article,  that  Mr.  and  Mrs.  Stone 
conversed  together  upon  this  subject:  the  article  pleads 
Mr*  Stone's  anxiety  to  keep  the  fact  from  the  knowledge  of 
his  wife.  Which  is  true,  the  averment  of  the  anxiety  to 
keep  it  secret,  or  the  evidence  of  this  witness,  it  may  be 
very  difficult  to  discover;  but  it  is  not  necessary  that 
I  should  determine  between  the  two.  I  do  not  refer  to  the 
evidence  of  this  witness  on  cross-examination,  because 
I  am  satisfied  that  the  statement  upon  her  evidence  alone 
would  not  be  entitled  to  credit. 

The  evidence  of  Mr.  Scanlan  seems  to  me  to  disprove  the 
charge :  let  us  see  what  his  evidence  is  :— 

I  was  on  iDtimate  terms  with  Mr.  Stone.  He  has  talked  to  me 
aboat  women.  He  has  often  spoken  to  me  of  circumstances  relat- 
ing to  women,  with  reference  to  himself,  hut  prior  to  his  mar- 
riage :  he  never  mentioned  any  such  circumstance  to  me,  having 
reference  to  himself,  subsequently  to  his  marriage.  I  have  no 
knowledge  of  Mr.  Stone's  having  had  the  venereal  disease  at  any 
time.  I  remember  Mr.  Stone  saying,  on  one  occasion,  "I  have  had 
a  woman ;"  these  were  his  words,  to  the  best  of  my  recollection  : 
it  was  in  the  course  of  some  after-dinner  conversation,  when  other 
men  were  present,  that  Mr.  Stone  said  that.  Mr.  Stone  did  not 
allude  to  his  wife  in  that  expression.  He  said,  '^  I  had  a  woman," 
or  ''  1  have  had  a  woman''  so  and  so,  mentioning  circumstances. 
If  he  meant  any  thing  by  that  expression,  it  had  reference  to 
some  other  woman  besides  his  wife  ;  but  I  do  not  believe  that  he 
meant  any  thing  by  it ;  he  was  in  the  habit  of  using  expressions 
of  the  kind  loosely,  and  to  excite  laughter. 

Now  I  said,  when  I  was  speaking  of  the  effect  of  this 
species  of  evidence,  namely,  admissions,  one  of  the  requi- 
sites was,  the  sincerity  of  the  declarations ;  and,  if  I  am  to 
take  the  evidence  of  Mr.  Scanlan  (Mrs.  Stone's  witness), 
according  to  his  conviction,  these  admissions  made  by 
Mr.  Stone  were  not  sincere.  But  he  distinctly  states  that, 
when   Mr.  Stone  spoke  of  having  had  connection  with 
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Not.  II.      womeiiy  he  spoke  of  what  had  occurred  prior  to  his  mar- 

Stam  ▼.  Siam,  ^^^*    ^^^  ^^  ^^  ^^  unimportant  to  compare  this  statement 
with  the  testimony  of  Mr.  Mardndale. 

Now  Mr.  Martindale,  in  his  evidence  on  the  16th  article, 
says  this  ^—<*  During  a  considerable  space  of  time,  and 
which  extended  over  the  autumn  of  1839,  and  part  of  the 
winter  of  1889-40,  to  the  best  of  my  recollection,  but  I 
cannot  speak  with  any  certainty  as  to  the  time,  Mr.  Stone 
admitted  to  me  that  he  had  the  venereal  disease.  He  did 
not  appear  to  be  unwell ;  what  he  said  was,^ — and  then  he 
mentions  the  word  he  used.  **  At  times  when  he  said  that 
to  me,  he  added  a  disclaimer  to  it,  saying,"  repeating  the 
declaration,  ** '  it  is  a  very  odd  thing :  1  have  not  had  a 
woman  these  six  months/  And  at  other  times  he  said, 
*  I  have  not  had  a  woman  since  I  was  married/  When  he 
said  he  had  not  had  a  woman,  I  understood  him  to  mean,  with 
the  exception  of  his  wife/'  Now,  to  be  sure,  this  is  an  ac- 
knowledgment of  the  words  being  used,  and  an  admission 
that  he  had  the  disease ;  but,  according  to  the  explanation 
given  by  this  very  witness  of  the  expressions  used  by 
Mr.  Stone,  they  go  to  prove  that  he  had  not  had  connection 
with  other  women  during  his  married  life. 

Now  I  am  most  reluctant  to  follow  up  this  subject  by 
travelling  into  the  disgusting  inquiry  in  more  minute  detail 
than  is  necessary.  I  must  always  recollect  that  the  affirma- 
tive must  be  proved  by  Mrs.  Stone ;  that,  unless  an  admis- 
sion be  made  out,  I  should  not  be  justified  in  holding  the 
charge  established ;  and  that,  if  a  case  is  to  be  proved  by 
confession,  the  expressions  must  be  clear  and  decided. 
But,  as  far  as  the  evidence  of  Mr.  Martindale  goes,  there  is 
not  a  clear  admission  of  adultery  ;  there  is  an  admission  of 
the  venereal  disease,  coupled  with  expressions  which  render 
it  doubtful  whether  it  arose  from  an  adulterous  connection 
or  not.  And  I  must  likewise  bear  in  mind,  that,  comparing 
the  evidence  of  Mr.  Scanlan  and  Mr.  Martindale,  it  would 
appear  that,  when  Mr.  Stone  used  these  expressions  in  con- 
versation, they  referred  to  what  had  occurred  anterior  to 
his  marriage,  and  not  subsequent  To  this  doubt  1  must 
add,  the  fact  of  the  non-production  of  the  best  evidence, 
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namelyy  the  medical  men  mentioned  by  Mr.  Martindale      Nov.  II. 

(for  he  refers  to  some) ;  and  the  result,  I  apprehend,  accord-  ^^     fiio^. 

ing  to  all  legal  principles,  to  be,  that  the  evidence  is  not 

sufficient  to  convict.     The  accuser  must  make  out  satisfacr 

torily  the  charge,  and  the  onus  of  producing  the  witnesses 

lies  upon  him.     He  makes  the  charge ;  if  left  in  doubt,  it 

fiuls;  ''not  proven"  is  the  same  as  ''not  guilty"  in  these 

Courts,  in  cases  of  this  description. 

The  last  substantive  charge  of  adultery  is  that  contained       Charge    of 

in  the  23rd,  24th,  and  25th  articles  of  the  Libel.     This  part  adultery  at  Ful- 

bam. 
of  the  case  has  been  very  laboriously  argued  on  both  sides, 

and  I  think  most  properly  so;  for  it  is  that  which,  in  my 
judgment,  is  open  to  most  doubt,  and  requires  the  most 
attentive  consideration. 

Before  I  look  to  the  evidence,  I  think  it  expedient  to 
ascertain,  with  as  much  precision  as  the  circumstances  will 
enable  me,  the  charge  which  is  made.  It  appears  that 
Mr.  Stone  had  resided  at  Fulham  for  some  time  previous  to 
the  year  1842,  and  also  during  that  year.  It  is  pleaded 
that  Mr.  Stone  committed  adultery  with  a  person  of  the 
name  of  Coles,  whom  he  introduced  into  the  house  in  the 
capacity  of  servant.  Various  subsidiary  circumstances  are 
alleged  to  shew  the  probability  of  the  commission  of  the 
offence  ;  as  that  he  discharged  all  his  servants  previously  to 
her  coming,  and  engaged  others;  that  Mrs.  Coles  and 
Mr.  Stone  were  on  terms  of  great  familiarity,  she  calling 
him  by  his  christian  name  of  George ;  that  she  was  in  the 
habit  of  becoming  intoxicated  ;  that  he  found  her  so  in  his 
room  and  in  his  bed  ;  that  she  was  seen  at  his  door  in  the 
night  in  her  night-clothes  only ;  that  his  bed  bore  the 
impression  of  two  persons  having  slept  in  it;  that  the 
parties  were  together  in  his  bed-room  for  a  considerable 
space  of  time ;  that  the  servants  in  the  house  were  dis- 
missed, to  prevent  discovery,  or  because  they  were  too  pry- 
ing :  this,  I  think,  is  the  substance  and  extent  of  this  part 
of  the  Libel.  The  proof  of  these  charges  depends  on  the 
evidence  of  Alexander  Maxwell  and  Mary  his  wife ;  and 
the  two  points  which  require  consideration  are  these: — 
first,  whether  their  evidence,  supposing  it  to  be  true  (by 
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Not.  II.      ^  true"  I  mean  honestly  given),  establishes  the  charge ;  and 

iSh^wtv  Siona.  ^^^^^^7*  whether  they  are  deserving  of  credit  in  all  they 
My.  In  considering  the  case,  it  is  very  probable  that  I  may 
reverse  the  order,  or  sometimes  blend  the  Iwo  considerations 
together;  but  these  are  the  considerations  to  be  kept  in 
view,  and  determined  by  the  Court. 

Now  there  are  certain  facts  relating  to  this  charge  which 
I  conceive  to  be  possibly  true,  but  which  do  not  necessarily 
affect  the  proof  of  the  charge  itself.  It  is  true  that,  at  the 
period  in  question,  Mr.  Stone  was  residing  at  his  house  in 
Fulham;  that  the  only  inmates  o£  the  house  were  this 
Mrs.  Coles,  Maxwell,  and  his  wife,  and  that  there  was  the 
most  ample  opportunity  for  the  adulterous  intercourse,  if 
the  parties  entertained  the  intention.  I  am  not  justified  in 
concluding  that  the  arrangements  were  made  for  the  pur- 
pose of  carrying  on  an  adulterous  intercourse,  unless  facts 
shewing  an  improper  familiarity  are  proved ;  but  if  such 
facts  are  proved,  I  should  not  find  it  difficult  to  hold  that 
the  arrangements  were  made  to  facilitate  the  object.  If  I 
find  by  satisfactory  evidence  that  the  parties  were  on  terms 
of  improper  familiarity,  then  I  should  be  bound  to  conclude 
that  the  previous  arrangements  were  made  for  facilitating 
and  promoting  the  object  in  xnew. 

I  cannot  do  justice  in  this  case  without  a  minute  exami- 
nation of  this  part  of  the  evidence ;  at  least,  I  cannot  do 
justice  to  the  parties  and  to  the  public,  unless  I  shew  that 
I  have  given  the  consideration  to  it  which  its  difficulty  and 
importance  require. 

I  will  begin  with  Mary  Maxwell,  on  the  23rd  article. 
She  states  that  her  husband  and  herself  were  engaged  as 
Gardener  and  Cook  in  March,  1842 ;  that  they  lived  with 
Mr.  Stone  till  August ;  that  Mrs.  Coles  came  on  the  same 
day,  and  acted  as  Housekeeper  and  House-maid :  and  this 
appears  to  have  been  the  whole  establishment.  She  deposes 
to  Mrs.  Coles  being  intoxicated  on  several  occasions.  How 
far  this  fact  (if  it  be  a  fact)  came  to  the  knowledge  of 
Mr.  Stone  is  not  so  clear ;  for  though  Mary  Maxwell  states 
that  Mr.  Stone  found  Mrs.  Coles  drunk,  she  does  not  depose 
that  she  saw  them  together,  though  it  may  be  collected  from 
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her   evidence  by  inference;  for,  though  she  did  not  see      Nov.  11. 
them  together  when  Mrs.  Coles  was  drunk,  she  heard  them  g^^^^  ^^  Stong, 
talking  together.     Then  follows  the  account  of  a  transaction 
which  has  been  much  discussed  at  the  Bar,  and  to  which 
my  attention  must  be  directed.     She  says : 

One  night,  during  the  latter  part  of  the  time  during  which  I 
lived  with  Mr.  Stone,  I  saw  Mrs.  Coles,  with  only  her  night-gown 
OD,  standing  at  the  door  of  Mr.  Stone's  bed-room  ;  it  was  between 
nine  and  ten  o'clock  at  night.  She  was  drunk  that  night ;  she  was 
so  drunk  that  night,  that  she  fell  down  some  four  or  five  stairs 
leading  from  the  passage  into  the  kitchen.  Mr.  Stone  saw  her ; 
he  did  not  see  her  fall,  but  he  heard  the  noise,  and  came  out  of 
his  room  directly,  and  followed  her  into  the  kitchen.  He  told 
me  to  go  up  with  her,  and  see  her  safe  to  bed.  1  went  up  with 
her,  but  she  would  not  go  to  bed  whilst  1  was  with  her  the  first 
time.  I  went  up  to  her  a  second  time ;  she  was  in  her  night- 
clothes  then,  and  sitting  on  the  stairs  near  the  drawing-room  door. 
Mr.  Stone  was  in  the  sitting-room,  under  the  drawing-room,  then, 
I  got  her  to  go  np-stairs,  but  she  would  not  go  into  bed  then. 
I  went  up  to  her  a  third  time ;  it  was  between  ten  and  eleven 
o'clock  then ;  she  was  then  in  her  night-clothes,  standing  at  the 
door  of  Mr.  Stone's  bed-room.  He  then  was  in  bed.  I  went  up 
with  her  then,  and  saw  her  into  bed,  and  put  her  candle  out  for 
her.  The  drawing-room  door  and  Mr.  Stone*s  bed-room  door  were 
close  together.  When  she  was  at  Mr.  Stone's  bed-room  door,  in 
her  night-clothes,  she  was  trying  to  open  it.  It  was  my  hearing 
her  tr)'ing  to  open  the  door  that  made  me  go  up  to  her  the  third 
time. 

I  think  it  is  obvious  that  the  evidence  of  this  witness  on 
this  article  (assuming  the  whole  to  be  true),  though  it  may 
lay  a  ground  for  supposing  the  parties  to  have  been  on  terms 
of  familiarity,  yet  it  does  not  establish  any  act  of  adultery  by 
the  parties  at  this  time.  It  does  not  even  prove  an  act  of 
indecent  familiarity.  All  it  proves  is,  that  Mr.  Stone  was 
cognizant  of  the  drunkenness  of  Mrs.  Coles,  and  did  not 
dismiss  her :  a  circumstance  which,  combined  with  other 
evidence,  might  have  a  tendency  to  prove  such  an  inter- 
course, but  in  a  very  remote  degree ;  for  all  that  could  be 
urged  is,  that  it  is  improbable  that  a  gentleman,  being  cog- 
nizant of  the  fact,  would  keep  a  drunken  woman  in  his 
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Not.  II.      house,  unless  he  had  some  ulterior  motive  ibr  so  doi 

a^        ~        With  regard  to  the  scene  last  described,  the  witness  in  d 

Stone  y,  Stime.  .,,  ,.  ../.^  i_^ 

n^ratives  adultery  at  that  time ;  indeed,  the  facts  tnenne 

lead  to  a  contrary  conclusion ;  for,  if  adultery  had  bea 

tended  by  the  parties^  there  would  have  been  no  diffia 

in  opening   Mr.  Stone's  bed-room  door;    whereas  iti 

locked.     With  whatever  intention  a  drunken  womua 

actuated  in  going  down-stairs,  it  cannot  affect  Mr.  ftl 

unless  he  be  shewn  to  have  participated  in  that  inteoliv 

and  of  that  there  is  no  proof. 

On  the  24th  article  the  witness  deposes  in  these 

**  Mrs.  Coles  used  to  wait  on  Mr.  Stone  at  dinner,  ml 

used  to  be  with  him  after  dinner ;  she  used  to  sit  aod 

with  him ;  she  used  to  be  with  him  in  the  room ; 

she  sat  down  or  not,  I  cannot  say ;  I  never  saw  themii| 

room  together."     Now,    this  evidence  is  well 

observation.  What  was  to  be  proved  ?    Improper 

What  is  to  be  the  proof  of  it  ?   The  sitting  down 

conduct  inconsistent  with  the  ordinary  behaviour  of  t 

to  a  master.  What  says  the  witness  ?  First,  she  depotfi 

tively  to  the  fact  on  her  oath,  and  then  she  proves  M 

could  not  speak  to  the  fact,  as  she  could  not  possibly 

any  thing  of  what  she  had  so  positively  sworn  to.    She 

swears  that  "  Mrs.  Coles  used  to  sit  and  talk  with  himn 

room  ;"  and,  in  the  next  sentence,  "  I  never  saw  them  a< 

room  together."     It  is  impossible  not  to  be  struck  with 

evidence  ;  not  to  feel,  to  say  the  least,  that  such  a  wi 

too  inaccurate  to  be  implicitly  trusted  as  to  all  her 

But  even  the  time  that  Mrs.  Coles  remained  in  the 

with  Mr.  Stone  is  left  most  doubtful.     She  says,  Mrs. 

remained  in  the  room  with  Mr.  Stone  till  he  went  oat 

dinner,  which  was  generally  about  an  hour  after  he 

finished  it.     But  how  could  the  witness  know  all  this, 

never  was  in  the  same  room  with  them  ?     Her  own 

is,  that  she  never  was  in  the  room  with  them,  and 

could  she  know  when  Mrs.  Coles  left  the  room  and 

up-stairs,  she  being  in  the  room  below  ?     Now,  m 

that  Mrs.  Coles  might  remain  longer  than  was 

cannot  infer  criminality ;  though  here  again,  if 
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witk  other  drcuimtances,  the  fact  might  assame  import-      Not.  II. 

Stoutly.  ofoMi: 
Ab  to  the  next  averment,  namely,  that  Mr.  Stone's  bed 

bore  the  marks  of  two  persons  having  slept  in  it,  the  witness 

does  not  swear  Jt»  and  I   cannot  assame  it;  so  that  this 

averment  must  be  lefl  out  of  consideration. 

The  rest  o^  her  evidence  on  this  article  relates  to  the 
tnuMactions  on  the  evening  when  Mr.  Stone's  carriage  was 
sold.  The  witness  is  brougrfat  to  prove  that,  on  that  even* 
ing,  Mrs.  Coles  was  in  the  bed-room  of  Mr.  Stone  witb 
him ;  first,  negatively,  by  proving  that  Mrs.  Coles  was  no- 
where else  in  the  house  :  but  the  proof  hardly  goes  that 
length ;  for  the  witness  did  not  enter  Mrs.  Coles's  room, 
though  she  called  her,  when  standing  by,  and  got  no  an- 
swer. The  affirmative  proof  is,  that,  being  down-stairs,  she 
heard  Mrs.  Coles  come  out  of  Mr.  Stone's  bed-room.  I  am 
not  altogether  satisfied  by  this  description  of  evidence  that 
the  &ct  conld  be  proved  ;  but  even  if  it  were,  I  could  not 
come  to  the  conclusion  that  adultery  was  committed.  There 
is  no  evidence  whatever  as  to  the  length  of  time  the  parties 
were  together,  nor  can  I,  without  more  evidence,  infer  that 
there  was  a  guilty  intention  ;  she  (Mrs.  Coles),  being  the 
only  servant  attending  Mr.  Stone  in  the  house,  might  have 
been  there  for  an  innocent  purpose.  I  am  not  called  upon 
to  say  affirmatively  that  it  was  for  an  innocent  purpose ;  but, 
until  the  fact  is  proved,  I  cannot  say  the  contrary. 

The  evidence  on  the  25th  article,  it  now  appears,  relates 
to  the  same  transactions  respecting  which  the  witness  had 
deposed  in  her  examination  on  the  23rd.  It  is  an  amplifi- 
cation of  that  evidence,  and  it  comes  to  this :  that,  on  a 
particular  afternoon,  shortly  before  Mr.  Stone  gave  the  Max- 
wells warning,  Mrs.  Coles,  being  drunk,  was  in  the  sitting- 
room  with  Mr.  Stone,  at  intervals,  for  about  an  hour  and  a 
half,  conversing ;  the  very  same  facts  which  in  the  23rd  ar- 
ticle are  pleaded  to  be  entirely  different,  and  the  occasion 
different,  and  there  being  no  connection  the  one  with  the 
other.  When  she  came  into  the  kitchen,  she  was  better, — 
that  is,  recovering  from  intoxication  ;  and  therefore  this  evi- 
dence carries  the  case  no  further. 

VOL.  III.  2  Q 
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Not.  II.        Now  I  have,  for  several  reasons^  been  thus  minute  in 

^itnJ^'^^UnmM.  ^^^^^^^^DfiT  ^®  evidence  of  this  witness ;  first,  because,  from 
her  situation  in  the  house,  she  must  have  had  most  ample 
opportunities  of  knowing  all  the  facts,  and  from  her  was  to 
be  expected  the  best  evidence  of  the  adultery  (if  committed) 
the  case  would  admit ;  secondly,  because  it  is  in  the  evi- 
dence in  chief  that  the  broad  and  prominent  facts  which 
constitute  proof  of  the  adultery  ought  to  be  expected,  espe- 
cially when  the  witness  is  a  willing  witness,  as  there  can  be 
no  doubt  Mrs.  Maxwell  is  on  this  occasion. 

I  will  now  notice  some  parts  of  her  cross-examination, 
and  I  will  do  so  with  the  double  view  of  ascertaining  the 
extent  of  that  evidence,  and  the  credit  to  be  given  to  the 
witness.  Now  it  appears  to  me  that  the  evidence  on  the 
10th  and  11  th  interrogatories  is  most  important  to  be  consi- 
dered of  any  part  of  her  testimony.  The  witness  states 
that  the  occurrence  of  finding  Mrs.  Coles  in  her  night- 
clothes  at  the  door  of  Mr.  Stone's  bed-room  took  place  on 
the  same  night  that  Mr.  King  called  to  speak  about  the  car- 
riage which  was  to  be  sold,  namely,  the  transaction  spoken 
to  on  the  2drd  article.  But  it  turns  out  to  be  the  very  same 
day  that  the  occurrence  deposed  to  on  the  24th  article  took 
place,  and  the  2drd,  24th,  and  25th  articles  all  relate  to  the 
I  same  day.     Now  1  need  not  say  that,  when  articles  are  so 

framed,  and  evidence  is  so  taken,  the  Counsel  and  Court 
find  it  extremely  difficult  to  discover  the  true  state  of  the 
facts,  and  in  this  case  it  turns  out  that  transactions,  which 
appeared  to  be  different,  are  the  same  ;  and  so  it  comes  to 
this,  that,  in  truth  and  in  fact,  all  the  principal  transactions 
spoken  to  on  all  the  articles  on  which  the  witness  was  exa- 
mined, relate  to  one  and  the  same  day.  On  that  day,  Mrs. 
Coles  is  found  drunk  on  the  sofa ;  on  that  day,  she  is  alone 
with  Mr.  Stone  in  his  sitting-room  ;  on  that  day,  she  is  alone 
with  him  in  his  bed-room,  and  on  that  night  she  is  standing 
in  her  night-clothes  at  his  bed-room  door.  Very  different 
considerations  might  be  applicable  to  transactions  happening 
on  one  day,  and  a  variety  of  circumstances  occurring  on  dif- 
ferent days.  In  this  case,  it  would  have  been  next  to  im- 
possible, looking  at  the  plea,  to  have  conjectured  such  a 
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state  of  thingSy  nor  is  it  apparent  without  a  very  careful  ex-      Not.  11. 
aminadoD  of  the  evidence  ;  but,  when  examined,  it  is  as  I  ojo-TT^^^-,- 
have  said.     Now  it  is  singular  that  all  these  transactions 
should  be  so  crowded  into  one  day,  and  that  the  day  shortly 
before  the  notice  to  quit 

But  the  two  most  essential  parts  of  the  history  are  Mrs. 
Coles  being  alone  with  Mr.  Stone  in  his  bed-room,  and  her 
coming  to  the  door  in  her  night-clothes.  It  will  be  recol- 
lected that  the  witness  in  chief  deposes  to  Mrs.  Coles  being 
in  the  bed-room  of  Mr.  Stone,  and  not  elsewhere,  because 
she  searched  the  house  for  her,  and  went  to  her  bed-room 
door  to  call  her ;  but  now  it  turns  out,  from  the  evidence  on 
the  12th  interrogatory,  that  never  was  labour  more  unneces- 
sarily taken,  for  the  witness  deposes  that  she  actually  heard 
Mr.  Stone  and  Mrs.  Coles  conversing  in  Mr.  Stone's  bed- 
room ;  and  so,  having  positive  knowledge  that  Mrs.  Coles 
was  in  Mr.  Stone's  room  at  the  time,  she  goes  up-stairs  to 
call  her,  where  she  knew  she  could  not  by  possibility  be.  I 
must  say  it  is  a  somewhat  strange  course  of  proceeding  for  a 
person  to  be  completely  cognizant  that  the  individual  was 
in  the  bed-room,  she  having  heard  her  conversing  there  with 
Mr*  Stone,  and  then,  for  the  purpose  of  ascertaining  her 
locality,  she  goes  up-stairs,  and  calls  at  her  own  bed-room 
door.  What  makes  this  story  still  more  improbable  is,  that 
the  witness  keeps  all  this  back  in  her  evidence  in  chief,  and 
attributes  her  conviction  of  Mrs.  Coles  being  in  Mr.  Stone's 
bed-room  to  inference  from  search  and  calling,  and  so  assigns 
in  chief  a  false  reason  for  her  belief;  for  in  her  evidence  in 
chief  she  says,  ''  I  knew  she  was  in  Mr.  Stone's  bed-room, 
because  I  could  not  find  her  elsewhere  in  the  house ;"  on 
cross-examination  she  says,  **  1  knew  she  was  in  Mr.  Stone's 
bed-room,  because  I  heard  her  there."  Thus  she  assigns  a 
false  reason  in  her  evidence  in  chief,  well  knowing  the  true 
reason,  if  true  it  was.  I  must  think  that  this  evidence  is 
not  very  credible  in  itself,  nor  very  creditable  to  the 
witness. 

Then,  as  to  the  standing  at  the  door,  it  now  turns  out,  on 
her  cross-examination,  that  the  door  was  locked.  Why,  if 
the  door  was  locked,  by  whom  was  it  locked  ?   By  Mr.  Stone, 
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KoT.  11.      and  nobody  else ;  and  is  not  this  a  direct  negative  on  his 

SUmeT^Stmm.  P*^  ®^  *^  intenticm  that  Mrs.  Coles  should  be  the  partner 
of  his  bed  on  that  occasion  ?  If  it  had  been  agreed  that 
she  should  come  to  his  bed,  or  expected  by  him  that  she 
would  come  to  his  bed,  is  it  probable  that  he  would  have 
locked  the  door  ?  I  cannot  doubt  that  this  fact^  deposed  to 
by  her,  negatives  all  intention  on  his  part  as  to  adulterous 
intercourse  cm  that  night,  and  that  is  the  question  I  have  to 
consider. 

At  the  end  of  this  interrogatory,  which  calls  upon  the 
witness  to  state  all  she  knew  of  the  transaction,  there  is  a 
declaration  of  Mrs.  Coles.  The  declaration  is  this:  ^  Mrs. 
Coles  said,  it  was  a  shame  for  Mr.  Stone  to  use  her  in  the 
manner  he  was  doing ;  that  he  had  not  brought  her  there 
(meaning,  to  his  house)  to  use  her  in  that  manner ;  and  that 
she  would  tell  him  so  in  the  morning.*'  Now,  1  entertain 
considerable  doubt  whether  that  declaration,  though  drawn 
put  by  interrogatory,  being  made  in  the  absence  of  Mr. 
Stone,  is  so  completely  a  part  of  the  res  gesta  as  to  be  legal 
evidence  against  him.  Nothing  can  be  more  clear  than  that 
declarations  of  Mrs.  Coles  generally  could  not  be  evidence 
figainst  him  in  his  absence.  But  I  think,  even  if  evidence, 
and  if  actually  made,  it  is  not  a  little  surprising  that  it  did 
not  come  out  in  her  examination  in  chief.  But  I  will 
assume  that  such  declaration  was  made,  and  further,  that 
the  exact  words  were  remembered — the  exact  words — and 
that  they  were  truly  stated  by  the  witness, — a  very  strong 
assumption,  under  all  the  circumstances :  does  the  declara- 
tion, as  deposed  to,  prove  that  Mrs.  Coles  was  complaining 
that  Mr.  Stone  would  not  admit  her  to  adulterous  inter- 
course ?  Does  it  necessarily  carry  with  it  that  inference  ? 
If  Mrs.  Coles  meant  so  to  express  herself,  what  did  she 
mean  to  avow  ?  Why,  that  she  had  been  hired  for  the  pur- 
pose of  prostitution,  and  had  been  disappointed  at  its  inter- 
ruption :  rather  a  strange  declaration ;  but,  supposing  it  to 
be  true,  must  not  the  parties  have  lived  in  constant  adulte- 
rous intercourse?  If  the  declaration  was  made,  and  the 
words  used  meant  to  imply  that  she  was  hired  by  Mr.  StcNoe 
to  carry  on  an  adulterous  intercourse,  and  she  was  disap- 


ISH]  CONSISTORY  COURT.  SOI 

pointed  in  indulging  it  on  this  occasion,  is  it  possible  that      Koic  11. 

Mrs.  Maxwell  should  not  know   it  ?     She  was  living  in  o^^     Simie. 

the  house  during  the  whole  period^  and  if  this  intercourse 

was  carried  on  from  day  to  day,  and  night  to  night ;  if  she 

was  going  to  Mr.  Stone's  bed  as  an  ordinary  custom,  how 

could  the  previous  acts  have  been  kept  concealed,  and 

that  from  Mrs.  Maxwell,  who  for  some  time  assisted  in 

making  the  bed,  and  who  will  not  positively  say  it  was 

occupied  by  two  persons  ?     Again ;  it  must  be  observed 

that  it  is  Mrs.  Maxwell  herself  who  puts  the  cmistruction 

upon  the  words ;  but  she  does  not  depose  to  words  which 

directly  bear  this  imputed  meaning,  directly  and  necessarily. 

For  these  reasons,  I  am  of  opinion  that  no  sufficient  proof  of 

adultery  can  be  derived  from  this  declaration,  even  if  made 

ipsissimis  verbis. 

Only  one  or  two  observations  remain  to  be  made  as  to  the 
evidence  of  this  witness.  From  her  admission  it  appears 
that  Mrs.  Coles  might  have  been  in  the  ante-room  to  Mr. 
Stone's  bed-room  for  purposes  consistent  with  perfect  inno- 
cence. Where  such  might  be  the  case,  it  is  manifest  that  I 
cannot  infer  guilt  from  that  circumstance  only.  I  will  add 
only  one  further  remark.  This  witness,  believing,  as  she 
swears,  that  an  adulterous  intercourse  was  going  on  between 
the  parties,  continued  to  live^  until  discharged,  on  the  same 
terms  with  Mrs.  Coles  as  if  she  believed  her  to  be  a  virtuous 
woman.  No  dispute,  no  high  words^  occurred ;  no  expres- 
sion of  her  sense  of  the  immorality  of  Mrs.  Coles's  conduct 
came  from  Mrs.  Maxwell  during  the  whole  of  this  period. 
The  behaviour  of  the  witness,  as  described  by  herself,  is  in- 
consistent with  the  belief  she  now  expresses  as  to  the  con- 
stant adultery  of  these  parties;  and  so  warm  does  she  become 
in  the  course  of  giving  her  evidence,  that,  with  regard  to 
this  very  day,  in  the  earlier  part  of  it, — in  her  evidence, 
1  think,  on  the  13th  interrogatory, — she  swears  to  her  belief 
of  the  commission  of  adultery  for  the  first  time,  that  is, 
in  that  part  of  her  evidence,  admitting  that,  when  all  the 
facts  were  within  her  knowledge,  at  the  time  of  their  occur- 
rence, they  created  no  such  conviction.  It  may  be  proper 
to  quote  her  own  words.     She  says  :  '*  1  cannot  say  that  I 
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Not.  11.      was  ever  led  to  believe  that  such  was  the  case  before  the  pre- 

_^""""^^  sent  moment :  1  never  gave  it  a  thought  before."     When 

'  she  is  deposing  to  the  facts^  she  says,  at  the  time  the  facts 

occurred,  and  must  have  forced  a  conviction  from  her  mind, 

she  was  not  of  opinion  that  adultery  was  committed.     So 

much  for  the  evidence  of  this  witness. 

I  will  now  consider  whether  the  evidence  of  Alexander 
Maxwell  corroborates  the  testimony  of  his  wife,  and  carries 
the  proof  further.  This  witness,  indeed,  could  not  have  the 
same  opportunities  as  his  wife  of  observing  the  species  of 
intercourse  between  the  parties.  On  the  23rd  article,  he 
proves  that  he  frequently  saw  Mrs.  Coles  intoxicated  ;  but  it 
goes  no  further ;  on  the  contrary,  if  it  has  any  bearing  on 
the  case  at  all,  the  circumstances  tend  to  establish  a  less  sus- 
picious position  for  Mrs.  Coles  in  the  family.  She  is  to  have 
no  controul  over  the  other  servants ;  she  is  to  do,  and  does, 
her  own  proper  share  of  the  work,  and  is  treated  by  and 
lives  with  them  as  a  fellow-servant. 

On  the  24th  article,  Alexander  Maxwell  deposes  gene- 
rally to  his  belief  of  adultery ;  but  he  fixes  neither  time, 
place,  nor  occasion.  On  the  previous  article  he  had  de- 
clared that  he  was  very  rarely  up- stairs ;  save  that  he  saw 
them  from  the  garden  passing  the  bed-room  window,  he 
never  saw  them  in  the  bed-room  together.  Now  I  cannot 
infer  any  thing  from  this,  considering  that  she  was  perform- 
ing the  duties  of  housemaid  and  housekeeper,  and  according 
to  the  statement  of  Mrs.  Maxwell,  might  be  in  the  room  ad- 
joining for  proper  or  innocent  purposes.  I  cannot  infer 
guilt,  and  certainly  not  any  thing  more  than  suspicion,  if  I 
implicitly  believed  his  evidence.  It  is  admitted  by  both 
him  and  his  wife,  on  their  cross-examination,  that  Mrs. 
Coles  might  have  been  in  the  ante-room,  and  Mr.  Stone  in 
the  bed-room  at  the  time.  But  even  if  it  were  otherwise, 
the  proof  would  still  be  insufficient. 

There  is  nothing  in  the  remainder  of  Maxwell's  evidence 
in  chief,  nor  do  I  find  any  thing  requiring  observation,  till  I 
come  to  the  answer  to  the  14th  interrogatory.  In  answer  to 
that  interrogatory,  the  witness  admits  that  he  applied  to 
Mrs.  Coles  to  speak  to  Mr.  Stone  to  advance  him  a  loan  of 
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money  to  enable  him  to  set  up  in  business.  This  is  a  dr-  No?.  11. 
cumstance  of  no  great  weight  or  importance^  yet  not  to  be  sttmeYTsume. 
passed  by.  If  he  believed  in  the  truth  of  his  own  suspi- 
cionsy  it  is  pretty  evident  that  he  had  no  feelings  of  delicacy 
as  to  the  quarter  through  which  he  obtained  the  money ; 
but  such  conduct  is  consistent  with  such  belief;  for  if  such 
connection  did  subsist^  it  was  reasonable  to  suppose  that 
Mrs.  Coles  would  have  influence  with  Mr.  Stone.  So  it  is 
a  fact  of  equivocal  bearing. 

It  appears,  from  the  16th  interrogatory,  that  Mrs.Knowles 
had  applied  to  both  Maxwell  and  his  wife,  and  had  been 
liberal  in  her  promises  of  remuneration  for  the  evidence  to 
to  be  given.  This  is  succeeded  by  Maxwell's  seeking  an 
interview  with  Mr.  Stone  in  Lombard  Street,  for  the  pur- 
pose of  informing  him,  as  he  states,  as  to  what  was  going 
forward,  thinking  it  his  duty  to  do  sa  Perhaps  the  evi- 
dence of  this  witness,  as  to  what  then  passed,  might  admit  of 
a  different  construction  as  to  the  real  motive  of  the  visit ; 
but  the  whole  account,  in  whatever  way  taken,  affords  only 
doubtful  inferences,  whether  against  Mr.  Stone  or  against 
the  witness,  and  I  only  refer  to  the  circumstance  as  being 
referred  to  at  the  Bar ;  I  cannot  place  any  reliance  upon  it 
myself. 

Having  bestowed  upon  this  evidence  the  most  careful  atten- 
tion in  my  power,  I  have  come  to  the  conclusion  that  the  tes- 
timony of  Maxwell  and  his  wife  does  not  establish  the  charge 
of  adultery.  From  the  whole  tenour  of  their  depositions, 
I  am  not  convinced  of  their  perfect  veracity  or  freedom  from 
bias.  There  is  in  their  evidence,  but  especially  in  that  of 
Mrs.  Maxwell,  that  which  shews  the  spirit  of  a  disappointed, 
discarded  servant ;  and  as  one  instance  I  may  again  advert  to 
the  sudden,  and  I  may  call  it  posthumous,  conviction  of 
adultery  which  Mrs.  Maxwell  did  not  believe  at  the  time 
the  facts  occurred,  or  even  when  her  evidence  in  chief  was 
given.  To  this  I  will  add  that,  during  the  whole  period  of 
the  asserted  continuance  of  this  adulterous  connection,  there 
is  no  one  act  or  thing  done  by  Maxwell  or  his  wife,  accord- 
ing to  their  own  accounts,  which  manifested  that  they  then 
entertained,  at  any  time,  such  opinion.    It  is  true  that,  look- 
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Nor.  IL      ing  at  the  rank  and  position  of  thoee  persons^  virtuous  indig- 
S^m     Tftrnm  ^^^'^  ^^  perhaps  not  to  be  expected,  nor  even  an  ezpresaion 
of  disapprobation  of  Mrs.  Coles's  conduct ;  but  the  attempt  to 
avail  themselves  of  Mrs.  Coles's  influence,  acquired  by  prosti- 
tution,  for  the  purpose  of  procuring  money  for  themselves,  is 
certainly  not  quite  consistent  with  any  high  sense  of  principlew 
I  must  remember  that  I  am  considering  not  whether  adnl- 
tery  did  take  place— -for  the  absolute  truth  cannot  be  known 
to  a  human  judge — ^but  whether  the  evidence  with  ordinary 
certainty  establishes  the  fact.   I  must  not  give  way  to  suspi- 
cion or  surmise ;  I  must  be  governed  by  the  legitimate  re- 
sults of  legal  evidence.     I  have  not  lost  sight  of  the  conside- 
ration that,  in  the  conduct  and  conversation  of  Mr*  Stone, 
there  are  matters  deposed  to  which  tend  to  throw  suspicion 
upon  him ;  but  more  is  necessary  than  I  find  here,  even 
with  that  cause  for  suspicion.    There  is  an  entire  absence  of 
that  which  would  have  converted  all  other  doubtful  circnm- 
stances  into  proof  of  the  fact;  there  is  not  one  act  of  inde- 
cent familiarity  clearly  and  distinctly  proved.    Had  a  crimi- 
nal intercourse  subsisted  between  the  parties,  for  this  long 
period  of  time,  I  remain  convinced  that  there  must,  in  all 
human  probability,  have  been  more  direct  evidence  of  it, 
and  I  must,  under  these  circumstances,  pronounce  that  this 
charge  of  adultery  is  not  proved. 
Result :  no      I  have  arrived,  then,  at  that  stage  of  the  investigation 
tery^tabl'^ed  ^^^^h  enables  me  to  say,  that  the  adultery  of  Mrs.  Stone 
against  the hus-  with  Lord  .Sussex  Lennox  is  proved,  and  no  charge  of  adul- 
**""•  tery  against  Mr.  Stone  is  established ;  and  this  being  so,  it 

follows,  as  a  consequence  of  law,  that  Mr.  Stone  is  enti- 
tled to  be  separated  from  his  wife,  unless  connivance  at  his 
own  dishonour  haa  been  proved,  or  the  offence  has  been  con- 
Connivance,  doned.  I  use  the  term  "  connivance "  in  the  broadest  and 
most  comprehensive  sense  which  in  legal  parlance  can  be 
ascribed  to  it.  But  it  is  wholly  unnecessary,  upon  this  occa- 
sion, to  attempt  to  define  affirmatively  the  meaning  of  the 
term :  it  will  be  sufficient  to  mention  some  conduct  of  a  hus- 
band, which  may  be  most  reprehensible,  and  yet  not  consti- 
tute connivance.  I  know  of  no  authority  for  saying,  that 
coarse  and  even  brutal  behaviour,  obscene  and  disgusting 
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language,  entire  disregard  of  decorum^  will  alone  constitote  Not.  11. 
connivance.  Such  conduct  is,  indeed,  most  degrading  to  ^^ — ]1^ 
a  gentleman,  and  offensive  to  all  good  feeling ;  but  it  does 
not  necessarily,  either  dejacto,  or  by  intendment  of  law, 
prove  that  a  husband  so  conducting  himself  acquiesced  in  his 
wife's  adultery.  Even  cruelty  and  desertion,  though  they 
tend  to  induce  a  wife  to  disregard  her  own  duties,  and  also 
tempt  her  to  commit  adultery,  are  not  held  to  be  connivance. 
Facts  to  constitute  connivance  must  have  a  direct  and  neces- 
sary tendency  to  cause  adultery  to  be.  committed  or  con- 
tinued. 

The  conduct  of  Mr.  Stone  with  regard  to  Mr.  Holmes  Conduct  of  the 
was  the  subject  of  much  discussion  at  the  Bar.     I  will  en-  5?'^'2?^  *"  ^ 
deavour  to  ascertain  how  the  facts  stand,  though  it  is  quite 
manifest  that,  as  to  some  parts  of  this  branch  of  the  case, 
the  Court  islefY  by  both  parties  in  some  degree  of  ignorance. 

The  facts,  as  I  collect  them,  are  as  follows  :  Some  time 
previous  to  the  separation  of  the  parties,  in  August,  1841, 
Mr.  Stone,  having  received  a  letter  from  a  Mrs.  Price,  to 
get  it  franked,  read  a  part  of  that  letter,  which  he  afterwards 
copied  in  his  own  handwriting.  That  extract  is  in  these 
words :  ''  Tom  Holmes  is  returned  from  Baden.  I  am  sorry, 
and  so  will  you  be,  to  hear  the  world  talk  loudly  of  their 
excessive  intimacy.  George  Stone  contributed  to  this  by  his 
conduct :  no  man  ought  to  place  his  wife  in  a  doubtful  posi- 
tion for  one  moment,  and  no  woman  can  or  ought  to  defy 
public  opinion.  I  think  a  lady's  name  should  never  be  in 
the  world's  mouth,  even  for  praise:  her  own  circle, and  that 
is  large  enough  for  ambition,  is  the  true  and  only  sphere  of 
her  renown :  if  'tis  extended,  envy  and  jealousy,  and  all 
evil  passions,  are  excited,  to  level  her  as  much  below  the 
rest  of  her  sex,  and  it  requires  matchless  prudence  to  steer 
through  these  shoals.*' 

Now  it  is  said,  and  I  think  truly  said,  that  the  contents  of 
this  extract  ought  to  have  excited  Mr.  Stone's  vigilance,  and 
that  prudence  required  that  he  should  so  regulate  the  inter- 
course of  Mr.  Holmes  with  his  family  as  at  least  to  secure 
the  honour  of  his  wife.  But  though  1  think  this  argument  is 
well  founded,  there  is  no  evidence  that  I  am  aware  o£  to 

VOL.  III.  2    R 
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Nov.  11.  estoblish,  to  judicial  conviction,  that  Mr.  Stone  did  encou- 
AmJ  StimM  """^  ^^  sanction  the  continuance  of  the  intimacy  with  Mr. 
'  Holmes.  I  infer,  it  is  true,  that  he  did  not  compel  his  wife 
to  break  off  her  acquaintance  with  Mr.  Holmes,  nor  did  he 
discontinue  his  own  intercourse  with  him ;  but  I  must  say, 
I  doubt  if  he  was  called  upon  to  do  so  merely  in  consequence 
of  the  opinion  expressed  by  Mrs.  Price,  and  the  case  affords 
me  no  evidence  whatever  of  improper  attachment,  or  of  con- 
nivance, subsequent  to  the  receipt  of  that  letter — ^no  evidence 
whatever.  It  is  not  pleaded,  nor  is  there  any  evidence  to 
shew  the  nature  of  the  intercourse.  I  cannot  infer  corrupt 
connivance  simply  because  all  intercourse  was  not  broken 
off;  nor  can  I  eke  out  the  case  by  reference  to  the  subse- 
quent finding  of  the  letters.  Even  if  the  statement  and  an- 
swers as  to  these  letters  were  to  be  taken  as  adequate  proof 
of  adultery,  this  is  most  dear,  that  the  Court  does  not 
know  the  previous  conduct  of  the  parties,  nor  when  or  how 
such  adultery  was  committed.  I  do  not  know  that  the  adul- 
tery might  not  have  been  prior  to  Mrs.  Price's  letter.  I  may, 
indeed,  think  the  contrary  more  probable,  but  I  cannot 
condemn  a  man  on  mere  probability.  But  there  is  another 
part  of  the  case  which  puts  this  question  at  rest.  How 
stands  the  fact  of  adultery  with  Mr.  Holmes  ?  Why  simply 
thus :  on  the  Answer  of  Mr.  Stone  and  his  plea  that  certain 
letters  of  Mr.  Holmes  were  found,  from  the  contents  of 
which  Mr.  Stone  inferred  the  commission  of  adultery.  This 
is  no  evidence  of  adultery  at  all.  Can  I  act  upon  Mr. 
Stone's  conclusion  without  evidence?  Mrs.  Stone  could 
not  most  assuredly  be  convicted  of  adultery  on  such  evi- 
dence. The  finding  of  the  letters  is  not  proved ;  the  hand- 
writing is  not  proved ;  the  contents  of  the  letters  are  not 
known  to  the  Court.  It  may  be  very  true  that  there  could 
be  no  evidence  of  the  finding  of  the  letters,  as  they  were 
found  only  by  Mr.  Stone  himself;  but  the  absence  of  proof 
will  not  make  this  evidence.  I  know  of  no  instance  where 
there  has  been  held  to  be  connivance,  unless  the  adultery  was 
clearly  proved.  Here  it  is  not  even  pleaded.  It  is  true 
that,  morally  speaking,  a  man,  convinced  that  his  wife  is 
carrying  on  an  adulterous  intercourse,  may  be  in  Jbro  con- 
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scieniue  guilty  of  connivance,  though  such  guilt  may  not  be      Nov.  11. 
provable ;  but  I  apprehend  that,  in  the  view  of  the  law,  to  ^^^y  SUntB. 
constitute  connivance,  there  must  be  proof  both  of  the  adul- 
tery and  of  the  conduct  of  the  party. 

This  brings  me  to  the  last  topic  in  this  case  to  which  I  On  the  dis- 
think  it  necessary  to  advert,  I  mean  the  conduct  of  Mr.  H]?letter«.  ' 
Stone  on  the  24th  August,  the  day  on  which  the  letters 
from  Mr.  Holmes  are  said  to  have  been  discovered  in  Mrs. 
Stone's  repositories.  The  facts  alleged  against  Mr.  Stone 
are,  that  he  took  his  wife  and  child  with  him  in  the  carriage 
to  Fulham,  and  that  he  treated  her  during  that  day  with 
marked  attention  and  kindness  in  various  particulars.  Now 
suppose  the  whole  of  the  facts  were  proved,  what  is  the 
legal  consequence  ?  Under  what  head  of  legal  offences  is 
this  conduct  to  be  ranged  ?  Connivance  it  cannot  be»  for, 
as  I  have  already  said,  there  is  no  plea  or  proof  of  adultery 
with  Mr.  Holmes.  Moreover,  it  could  not  be  connivance  at 
the  commission  of  adultery,  except  so  far  as  subsequent 
conduct  may  be  evidence  of  connivance ;  but  the  discovery 
of  the  adultery  and  the  discontinuance  of  cohabitation  were 
on  the  same  day.  The  conduct  of  Mr.  Stone  is  not  legal 
condonation ;  for  all  know,  more  is  necessary  to  constitute 
condonation.  The  most  that  can  be  made  of  it  is,  culpable 
indifference  to  adultery  discovered.  Can  I  convert  that  into 
a  legal  bar  to  a  divorce  for  an  act  of  adultery  with  Lord 
Sussex  Lennox,  even  supposing  (which  I  am  not  prepared 
to  say)  that  it  would  so  operate,  if  the  adultery  had  been 
charged  with  Mr.  Holmes,  and  him  alone  ?  I  confess  I  am 
aware  of  no  precedent  or  principle  which  wothd  enable  me 
to  come  to  such  a  conclusion. 

But  I  will  look  a  little  more  closely  at  the  facts.  That  Mr. 
Stone  did  take  his  wife  and  child  in  the  carriage  to  Fulham 
is  proved,  and  not  only  proved,  but  in  his  Answers  he  ad- 
mits the  facts,  save  as  to  the  child,  to  be  true ;  but  for  what 
purpose  she  was  so  taken,  unless  I  take  it  from  his  Answers 
(which  were  read),  I  have  no  evidence  at  all.  Fox,  who 
drove  them,  has  been  examined,  and  he  says  his  behaviour 
was  kind  and  familiar.     I  think  it  is  impossible  to  come  to 
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Nov.  11.      any  conclusion  from  this,  for  no  man  could  say  that,  because 
Siom^r  Siamm.  ^^'  Stonc's  conduct  was  kind  and  familiar,  he  was  shewing 
indifference^  or  connivance,  or  a  consent  to  the  adultery  dis- 
covered. 

Now  there  is  one  other  witness  to  whose  evidence  I  roust 
advert,  namely,  Mrs.  Knowles.  Independent  of  all  other  ob- 
jections to  her  credit  (and  they  are  too  manifold  to  need 
being  stated),  the  conduct  she  ascribes  to  Mr.  Stone  is 
utterly  at  variance  with  all  probability.  What  is  her  evi- 
dence ?  She  says,  that,  on  that  day,  the  letters  were  dis- 
covered about  ^ve  o'clock  in  the  morning,  and  that,  on  that 
day,  they  were  on  the  best  of  terms ;  that  Mr.  Stone  paid 
Mrs.  Stone  the  greatest  attention,  much  more  than  usual. 
Now  this  is  so  highly  improbable  in  itself,  that  it  requires 
much  stronger  evidence  to  convince  us  of  its  truth.  Instead 
of  shewing  anger  or  displeasure  at  the  discovery,  according 
to  this  witness,  he  treats  his  wife  with  more  than  ordinary 
kindness  and  attention.  What  is  the  Jinalef  Why  Mrs. 
Stone  quits  the  house  that  very  night,  and  then  comes  a  series 
of  letters,  all  manifesting  a  sense  of  her  husband's  anger  at 
her  conduct,  and  her  desire,  if  possible,  to  obtain  forgive- 
ness ;  and,  added  to  this,  a  separation  by  deed.  Now  Mr. 
Stone's  conduct,  in  taking  his  wife  to  Fulham  on  that  day, 
may,  if  his  reasons  for  so  doing  be  disbelieved  (though  the 
Court  has  no  reason  to  believe  them  to  be  false),  have  been 
imprudent  and  weak  ;  but  the  whole  res  gesta  are  entirely 
repugnant  to  the  culpable  indifference  to  her  criminality 
which  is  imputed  to  him,  and  still  more  so  to  a  prior  know- 
ledge of  the  tdultery. 
Husband  en-  Now  I  acquit  Mr.  Stone  of  all  legal  culpability  which  can 
tence.  '  ^*^  ^™  from  a  separation  by  the  authority  of  this  Court.    I 

am  not  called  upon  to  give  my  opinion  how  far  gross  and 
offensive  conversation  and  demeanour,  and  the  permitting 
his  wife  to  associate  with  persons  not  of  the  best  or  purest 
character,  may  have  tended  to  destroy  all  delicacy  of  feeling 
in  her,  and  so  have  paved  the  way  to  the  violation  of  his 
marriage-bed,  and  to  all  the  evils  resulting  therefrom. 
These  are  matters  (as  truly  argued  by  Counsel)  not  within 
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the  cognisance  of  this  Court,  and  upon  which  I  rejoice,  on      Nov.  11. 
this  occasion,  to  be  relieved  from  the  responsibility  of  pass-  «*  StmnM 

ing  my  judgment.     I  pronounce  for  the  divorce. 

Proctors  :  Smaley  for  the  wife  ;  Pitcher y  for  the  husband. 


Vr^rogatt)!^  Court  of  iETanterfiurs. 

November  16. 

James  v.  Roberts,  West,  and  others. — Cause* — The  A  testator, 
deceased,  Mr.  Charles  Sayer,  died  28th  January,  1843,  a  JUiJ^^"^a 
widower,  without  child  or  parent,  leaving  Elizabeth,  wife  of  in  1837,  and 
William  James,  Sarah  Sayer  and  Hannah  Sayer,  spinsters,  ^*?  ^h^ifli 
and  Ann,  wife  of  Edward  Ring,  his  sisters ;  six  nephews  unfinished  and 
and  nieces,  children  of  Joseph  Sayer,  his  brother  of  the  '^operative  pa- 
half-blood,  deceased,  and  four  nephews  and  nieces,  children  three  weeks  be. 
of  Susannah  Butler,  deceased,  his  sister  by  the  half-blood.  On  ^^  ^!L^^^ 
the  2nd  February,  1837,  he  wrote  a  will,  whereby  he  made  a  8eizure,dictates 
provision  for  Miss  Sophia  Ann  Frances  Cater,  assigning  the  ***  ^"  medi- 
foUowing  reason  for  such  provision : — **  Whereas  S.  A.  F.  C  whom  he  in- 
has  resided  with  my  wife  and  myself  for  many  years,  and  formed  that  he 
her  exemplary  conduct  and  great  attention  to  my  said  wife  ^ju^  ^  paper, 
during  continued  illness,  and  more  particularly  during  the  described  as  his 
last  severe  one,  which  terminated  her  valuable  life,  induced  teatament," 
her  to  exact  a  promise  from  me  that  I  would  provide  for  her  containing  a  le- 
comfortable  and  sufficient  maintenance  and  support  during  ^^ual^JJfd'an 
my  life,  and  provide  a  sufficient  fund  for  her  comfort  and  appointment  of 
support  after  my  death."  He  also  by  the  same  instrument  t^o^^Jm 'afte^ 
made  a  provision  for  his  sisters,  Sarah  S.,  Hannah  S.,  and  a  codicil  to  such 
Mrs.  James,  but  did  not  dispose  of  the  residue,  nor  appoint  }JJ^|^*"'  ^^^l 
executors.  On  the  16th  December,  1837,  he  wrote  a  codi-  trifling  legacies, 
cil,  augmenting  the  provision  to  Miss  Cater,  and  giving  ^"'  j"®'  ^^^ 
the  residue  to  his  sister,  Mrs.  James,  and  her  family.    The  ing  the  former 

deceased  subsequently  wrote  several  sketches  of  testamen-  ^l»   "^'^  ^jf" 

y  .       .  .,1  posmg   of  the 

tary  papers,  but  he  executed  no  operative  instrument  till  bulk  of  the  pro- 

shortly   before    his  death.      On  the  14th  August,    1839,  P^ty: -Held 
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Nov.  16.      he  purchased  £500  Three  and  a  half  per  cents,  in  the  joint 
r  names  of  himself  and  Miss  Cater,  and  on  the  30th  Sep- 

Boberti,  tember,  1839,  he  wrote  a  paper,  wherein  he  stated  that  he 
(notwithstand-  ^^^  made  such  purchase  to  insure  so  much  to  Miss  Cater, 
ing  that,  two  \n  case  of  his  death  before  an  opportunity  should  be  afforded 
d^eased  wrote  ^^  ^  make  some  further  addition  to  the  sum  he  had  be- 
a  letter,  which  queathed  to  her  by  his  will  and  codicil  made  before  the 

ply  that  he  con- ®P^^*^®"  of  the  Act  with  respect  to  wills.  On  the  5th 
eidered  the  will  January,  1843,  he  had  a  paralytic  seizure,  and  his  medical 
eUtinffO  that  the  *^^"^*"^>  forming  an  unfavourable  opinion  of  the  termina- 
willoflSiSwas  tion  of  his  illness,  called  his  attention  to  his  will,  when  the 

a  suhstantive  deceased  told  him  he  had  made  a  will,  but  it  was  not  a  valid 
will»    revoking  .  . 

that  of  1837,  one.     He  declined  to  send  for  a  solicitor,  but  consented  to 

and    that  the  employ  the  services  of  his  medical  attendant,  Mr.  Richard 

deceased,  as  to       '^    "^ 

the  bulk  of  hifr  Weekes,  jun.,  who,  from  the  deceased's  dictation,  on  the 

dSS^^^teBiT**  '^^^  January,  wrote  a  will,  bequeathing  £300  a  year  to  Miss 
'  Cater,  and  appointing  executors,  but  making  no  further 
disposition  of  the  property,  and  containing  no  revocatory 
dause.  The  commencement  of  this  paper, — <<  This  is  the 
last  will  and  testament  of  me,"  &c., — was  written  by  Mr. 
Weekes  without  express  direction^from  the  deceased,  who, 
however,  approved  of  the  paper  when  read  to  him.  On  the 
9th  January,  the  deceased  dictated  to  the  same  medical  atten- 
dant a  codicil,  bequeathing  a  few  trifling  legacies  of  books 
and  trinkets.  This  paper  begins,  *'  I  desire  this  to  be  taken 
and  acted  upon  as  a  codicil  to  my  last  will,  dated  the  7th 
day  of  January,  1843,"  which  (as  well  as  the  rest  of  this 
paper)  was  dictated  by  the  deceased.  On  the  11th  Janu- 
ary, the  deceased,  with  a  pencil,  wrote  the  following  letter, 
which  was  found  afler  his  death : — 

D'.  James  and  Betsy,  I  write  to  you  jointly,  having  a  com- 
munication to  make  of  great  importance  to  you  both,  either  as 
joined  or  individually. 

In  the  year  ,  I  transferred  from  my  own  private  stock 

£425,  Three  p.  Cent.  Red.  into  the  joint  names  of  C.  S.  and  Wm. 
James,  and  there  it  now  remains.  It  occurred  to  me  that  this 
would  be  a  convenient  fund  for  you  to  resort  to,  to  defray  the 
legacy-duty,  so  far  as  it  will  extend. 

I  have  thus,  I  trust,  performed  my  duty  towards  my  family. 
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and  I  trust  that  they  concur  with  me  in  thinking  so.    This      Nov.  16. 
annuity  payable  to  Mr.  and  Mrs.  James  is  subject  to  a  deduction      j 
of  £25  per  annum,  £5  to  Mrs.  Ann  Puckridge,  11,  East  Harding       Robertt' 
Street,  Gough  Square,  and  £20  to  supply  Mrs.  Groode  with  com- 
forts which  her  age  requires.    This  sum  of  £25  must  be  paid  to 
Mrs.  P.  in  advance  about  Xmas  and  Mids'.,  and  should  on  no 
account  be  neglected  or  forgotten,  for  my  Exors  have  also  the 
power  to  do  so,  and  to  take  care  that  it  be  done, 
I  feel  fatigued,  having  written  this  in  bed. 

Yours  afFect^^, 

C.S. 

On  the  12tb  January,  be  wrote  the  following  memo- 
randum : — 

To  my  Exors. 

January  12, 1843. 
It  is  my  wish  that  Mr.  Richard  Weekes  j*.  should  be  afforded 
an  opportunity  of  examining  my  books  deposited  at  the  ware- 
house in  East  Street,  Brighton,  and  that  he  should  have  the 
option  of  purchasing  any  he  may  select  at  a  fair  valuat''. 

Charles  Sayer. 

Upon  the  death  of  the  deceased,  the  executors  (Dr.  Avery 
Roberts  and  Mr.  Thomas  West)  named  in  the  will  of  7th 
January,  1843,  took  probate  of  it,  and  of  the  codicil  of 
9th  January,  1843,  no  other  paper  being  then  forthcoming. 
They  were  subsequently  cited  to  bring  in  such  probate,  and 
shew  cause  why  the  same  should  not  be  revoked,  at  the  suit 
of  Mrs.  James,  the  sister  of  the  deceased,  and  residuary  le- 
gatee for  life  under  the  codicil  of  the  16th  December,  1837, 
who  propounded  the  will  of  2nd  February,  1837,  the  codicil 
of  16th  December,  1837,  and  tlie  papers  of  7th  and  9th 
January,  1843,  as  also  codicils  to  the  will  of  1837,  pleading 
that  the  medical  attendant  of  the  deceased,  the  drawer  of 
the  two  last-named  papers,  had  written  the  headings  thereto 
through  error  or  inadvertence,  without  instructions  from 
the  deceased,  who  did  not  intend  to  revoke  the  will  and  co-  , 
dicil  of  1837.  The  personal  estate  of  the  deceased  was  of 
the  value  of  between  £20,000  and  dB30,000. 

Haggard,  D.,  for  Mrs.  James. — The  testator  never  con- June  11. 
templated  that  the  papers  of  the  7th  and  9th  January,  1843,  Argomint. 
should  take  effect  without  the  other  papers,  in  which  his 
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Nov.  16.      sister^  Mrs.  James,  and  other  parties,  are  interested*     If 

,  the  Court  is  of  opinion  that  what  was  clone  on  the  7th  and 

Jama  v.  .  .  • 

siberti,       ^th  January,  1843,  was  done  animo  revocandi,  I  submit  that 

it  was  done  in  error,  and  though  there  may  be  a  revocation 
in  words,  there  is  none  in  law,  and  the  Court  will,  there- 
fore, sustain  the  will  and  codicil  of  1837.  [Per  Curiam. 
— You  contend  that,  if  done  animo  revocandi^  it  was  so  done 
in  error,  and  therefore  the  revocation  is  not  valid  ?]  Yes. 
June  19.  Harding,  D,  on  the  same  side. 

Addams,  D.,  for  the  executors. — The  Allegation  setting 
up  the  papers  of  1837,  on  the  ground  of  error,  is  not  proved; 
aH  its  material  averments  are  disproved.  The  only  circum- 
stance in  the  case  which  appears  extraordinary  is  the  letter 
or  memorandum  of  11th  January,  1843,  with  reference  to 
something  he  intended  to  do.  The  Court  must  pronounce 
for  the  papers  of  which  probate  has  already  been  granted. 
JenneTy  D.,  on  the  same  side. 

Curteis,  D.,  for  the  minor  children  and  parties  entiUed  in 
distribution,  who  had  intervened  in  the  cause. 

Per  Curiam. — The  difficulty  of  the  case  is  with  respect 
to  the  memorandum  of  the  11th  January,  1843.  If  it  were 
not  for  that  paper,  the  Court  would  have  had  no  difficulty. 
The  observations  contained  in  that  paper  induce  the  Court 
to  look  a  little  into  the  law  of  the  case.  I  cannot  but  think 
that  the  testator,  at  the  time  he  gave  Mr.  Weekes  the  in- 
structions, was  impressed  with  a  notion  that  it  was  his  last 
will.  I  must  consider  the  case,  and  will  give  my  judgment 
next  Court-day.* 

Nov.  16.  Sir  H.  Jbnner  Fust. — The  deceased,  who  died  a  wi- 

JuDOMKNT.  dower,  left  four  sisters,  two  married  and  two  unmarried,  and 
ten  nephews  and  nieces,  children  of  a  brother  and  a  sister, 
deceased,  by  the  half-blood  ;  so  that,  in  case  he  be  dead  in- 
testate, his  property  would  be  divided  into  six  shares,  of 
which  each  of  the  four  sisters  would  take  one-sixth,  and 
each  of  the  families  of  the  deceased  brother  and  sister  (tak- 
ing per  stirpes  and  not  per  capita)  would  take  one-sixth. 

*  The  supervening  illness  of  the  Judge  occasioned  the  delay  of  the 
judgment  till  the  ensuing  Term. 
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It  appears  that  he  lived  latterly  at  Hurstpierpoint,  to  which  Nov.  16. 
he  removed  from  Brighton,  in  March,  1841.  Two  papers^  Jame»  ▼ 
dated  7th  and  9th  January,  1843,  wherein  Dr.  Roberts  and  iSofttrte. 
Mr.  West  are  named  executors,  with  legacies  of  £300,  were 
proved  by  those  gentlemen,  no  other  paper  being  at  that 
time  forthcoming.  The  purport  of  the  first  (the  will)  is  to 
give  £300  a  year  to  a  lady  of  the  name  of  Cater,  an  old 
and  intimate  friend  of  the  testator's  late  wife  and  of  the 
testator  himself,  in  whose  house  she  resided.  With  the  ex- 
ception of  this  bequest,  and  legacies  of  £300  each  to  his 
executors,  no  other  part  of  the  property  of  the  deceased  is 
disposed  of  by  that  paper.  By  the  codicil  of  9th  January, 
1843,  he  gives  some  books  to  Miss  Cater  and  to  Mr.  Weekes, 
his  medical  attendant,  the  drawer  of  both  papers.  Thus 
the  great  bulk  of  the  property  is  undisposed  of  by  these 
two  papers;  but  there  is  no  doubt  that,  if  these  papers  had 
remained  alone,  and  there  had  been  no  other  entitled  to 
probate,  they  would  be  entitled  to  be  considered  as  the  last 
will  and  testament  of  the  deceased.  But,  after  a  little  time, 
certain  other  testamentary  papers  were  found  and  brought 
in,  and  amongst  others  a  will  of  an  ancient  date  (the  year 
1813),  by  which  the  whole  of  the  property  was  lefl  to  the 
deceased's  wife,  who  was  appointed  sole  executrix.  She 
died  some  time  before  the  deceased.  There  is  also  a  regu- 
larly executed  will,  dated  2nd  February,  1837,  and  a  codicil 
of  16th  December,  1837.  No  executors  were  appointed  by 
that  willy  though  it  is  clear  that  the  testator  intended  to  ap- 
point executors,  for  the  name  of  one  gentleman  was  inserted 
and  afterwards  struck  through,  and  there  is  a  blank  lefl  for 
the  other  executor,  which  was  never  supplied.  This  will  is 
subscribed  by  the  deceased,  and  being  dated  before  the 
Act  came  into  operation,  is  sufficiently  executed  to  be  enti- 
tled to  probate,  unless  it  be  revoked  by  a  paper  of  more 
recent  date,  and  duly  executed.  The  first  of  these  papers 
(the  will  of  1813),  which  bequeathed  the  whole  of  the  pro- 
perty to  the  wife,  may  be  left  out  of  consideration,  for  she 
is  since  dead  ;  the  other  papers  are  material  for  the  consi- 
deration of  the  Court. 

By  the  will  of  2nd  February,  1837,  the  deceased  gives 
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No?.  16.      to  his  "  trustees  and  executors,  hereinafter  named,"*  such 

.  sum  as  would  purchase  an  annuity  of  £160  for  Miss  Cater 

Jomet  V.  ,  "^ 

BoberU.  ^or  life,  free  of  legacy-duty,  and  he  also  gives  to  this  lady 
£200  in  money.  To  his  unmarried  sister,  Sarah  8.,  he  gives 
an  annuity  of  £120  for  life,  and  to  his  sister,  Hannah  S., 
also  unmarried,  he  gives  £80  for  life,  both  free  of  legacy- 
duty  ;  to  each  of  these  two  sisters  he  also  gives  £100  in 
moneyt  He  gives  to  trustees,  for  the  use  of  his  sister, 
Mrs.  Elizabeth  James,  an  annuity  of  £300  during  life,  and 
in  the  event  of  her  death,  to  her  husband,  Mr.  Wm.  James, 
for  his  life ;  and  he  charges  such  annuity  with  the  payment 
of  £25  a  year  to  Ann  Qoode :  the  principal  of  these  an* 
nuities  to  his  three  sisters  and  Mr.  James  he  gives  to  the 
children  of  Mr.  and  Mrs.  James.  No  executors  are  ap- 
pointed, but  a  Mr.  Burchell  had  been  named,  such  name 
being  aflerwards  struck  through,  and  a  blank  is  left  for  ano- 
ther name :  and  a  legacy  of  £200  is  given  to  each  executor. 
Now  there  is  no  disposal  of  the  general  residue  in  this 
paper,  nor  was  there  any  disposal  of  the  general  residue  till 
the  codicil  of  16th  December,  1837,  which  codicil  is  in  the 
deceased's  handwriting,  and  is  signed  by  him,  though  there 
are  no  witnesses.  By  this  codicil,  the  deceased  made  an 
addition  to  the  provision  contained  in  the  will  for  Miss  Cater. 
He  gives  to  this  lady,  in  addition,  all  his  household  furni- 
ture, plate,  linen,  books,  jewels,  and  every  thing  in  the 
premises  in  German  Place,  Brighton,  where  he  then  resided^ 
and  also  £500  in  money ;  so  that,  under  these  two  papers, 
Miss  Cater  would  take  an  annuity  of  £160,  and  £700  in 
money,  besides  the  household  furniture.  The  legacies  to 
his  two  unmarried  sisters,  Sarah  S.  and  Hannah  S.,  are  not 
altered  ;  but  the  deceased  gives  the  general  residue  to  his 
sister,  Mrs.  James,  and  her  husband,  for  life,  and  the  prin- 
cipal, after  their  death,  to  their  children.  He  also  gives 
£1^000,  which  he  had  lent  upon  a  bond  to  his  cousin,  Charles 
Sayer,  to  the  wife  of  Mr.  Charles  Sayer  for  life,  and  after 
her  death  to  their  two  daughters.  So  that  here  was  a  com- 
plete disposal  of  the  whole  property,  in  which  provision  is 
made  for  Mr.  and  Mrs.  James  and  their  family,  and  the  two 
unmarried  sisters,  but  none  for  Mrs.  Ring  and  his  other 
nephews  and  nieces. 
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Now  these  papers  continued  unaltered  from  that  time  till  Not.  16. 
the  7th  January,  1843 ;  but^  in  the  meanwhile^  it  appears  ,  ~ 
that  the  deceased  was  contemplating  a  different  disposition  Bobertg. 
of  a  part  of  his  property,  and  that  he  did  not  adhere  to  the 
disposition  so  far  as  regards  Mrs.  James  and  his  unmarried 
sisters,  Sarah  and  Hannah ;  for  certain  papers  hare  been 
produced,  some  written  at  German  Place,  Brighton  (where 
he  resided  till  March,  1841),  and  others  at  Hurstpierpoint. 
The  first  of  these  papers  (which  has  no  date)  commences 
thus: — ''Instructions  for  preparing  the  will  of  Charles 
Sayer."  It  gives  an  annuity  of  £200  to  Miss  Cater  for  life, 
£200  in  money,  and  the  household  furniture :  thus  increas- 
ing the  annuity  from  £160,  given  by  the  will  of  1837,  to 
£200.  By  the  will  of  1837,  he  had  given  his  sister  Sarah  an 
annuity  of  £120,  and  £100  in  money.  By  this  paper  of 
instructions,  he  seems  to  have  contemplated  giving  her  an 
annuity  of  £200,  and  £150  in  money.  He  continues  the  an- 
nuity of  £80  given  by  the  will  to  his  sister  Hannah,  but  by 
this  paper  he  reduces  the  money  legacy  to  her  from  £100  to 
£50.  He  gives  an  annuity  of  £400,  instead  of  £300,  to 
Mr.  and  Mrs.  James ;  he  gives  £20  a  year  to  Mrs.  Goode, 
and  £6  a  year  to  Mrs.  Puckridge;  the  children  of  Mrs. 
James  are  to  take  the  residue  of  the  property,  and  the  prin- 
cipal of  the  annuities,  afler  the  death  of  their  parents. 
Executors  are  not  named  in  this  paper,  but  a  legacy  of  £200 
each  is  provided  for  executors,  and  the  same  disposition  is 
made  respecting  the  bond  for  £1,000. 

Then  there  is  a  paper,  which  is  a  drafl  will,  never  exe- 
cuted, and  it  has  no  date ;  but  the  deceased  describes  him- 
self in  it  as  of  German  Place,  Brighton;  consequently,  it 
must  have  been  written  before  March,  1841.  It  contains  a 
provision  for  Miss  Cater,  a  blank  being  led  for  '^  sterling 
money,"  and  he  gives  her  the  furniture,  plate,  and  other 
things  on  the  premises.  To  his  sister  Sarah  he  gives  a  sum 
(blank)  to  purchase  an  annuity,  and  £200  in  money;  and  to 
his  sister  Hannah  £100  a  year,  instead  of  £80,  and  £50  in 
money,  instead  of  £100,  by  the  will  of  1837.  He  gives  to 
Mrs.  James  and  her  husband  the  dividends  on  £5,000  Three 
per  Cents.>  and  directs  his  executors  to  lay  out  a  sum  (in 
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Not.  16.     blank)  in  the  purdiase  of  an  annuity  for  the  life  of  Bin. 
Jamfn  t      Jfunes ;  and  there  it  stops :  so  that  nothing  can  be  collected 
Iiobtrt9.      as  to  the  extent  of  the  alterations  he  contemplated  fWmi  this 
paper. 

The  next  paper  seems  to  be  testamentary  memoranda.  It 
has  no  date  or  signature,  but  it  describes  the  deceased  u 
*'  late  of  German  Place^  Brighton,  and  now  of  Hurs^pier- 
point"  It  gives  to  Miss  Cater  a  sum  in  blanks  the  fhrniture, 
jewels,  and  other  articles ;  to  his  sister  Sarah,  a  sum  in  blank ; 
to  his  sister  Hannah,  £100  a  year ;  to  Mrs.  James  and  her 
husband  he  gives  the  dividends  of  certain  Stock  in  the  Three 
per  Cents.  Consols  and  Three  per  Cents.  Reduced ;  but  the 
sums  are  lefl  blank,  and  they  are  charged  with  annuities  of 
£20  and  £5  to  Mrs.  Goode  and  Mrs.  Puckridge.  The  residue 
of  the  property  is  divided  amongst  the  children  of  Mrs. 
James ;  but  Emily,  one  of  them,  is  to  have  £1,000  Three  per 
Cents.,  and  Marian  and  William,  two  others,  £500  Three 
per  Cents,  each,  beyond  the  proportions  of  the  other  children; 
and  there  this  paper  breaks  off. 

The  next  paper,  denominated  a  will,  appears  to  be  of  a 
later  date.  It  describes  the  deceased  as  of  Hurstpierpoint. 
It  purports  to  give  to  Miss  Cater  £5,000  Three  per  Cents, 
for  the  purchase  of  an  annuity  for  her  life,  and  all  the  fur- 
niture and  effects  on  the  premises ;  to  his  sister  Sarah  £300 
for  life,  or  the  sum  of  £4,500,  at  her  option ;  to  his  sister 
Hannah  an  annuity  of  £120  for  life  (originally  she  had  £80 
a  year,  then  £100,  and  now  she  is  to  have  £120) ;  to  Mrs. 
James  and  her  husband  £300  a  year,  though  one  of  the 
papers  purported  to  give  them  £400  a  year, — he  now  thought 
£300  sufficient ;  the  children  of  Mrs.  James  are  to  have  the 
principal  money  invested  to  purchase  the  annuity  of  £300, 
after  the  death  of  their  parents ;  but  Emily,  Marian,  and 
WiUiam  are  to  have  £1,000  each  over  and  above  their  share. 
Of  this  will,  Mr.  Thomas  West  and  Dr.  Avery  Roberts  were 
to  be  executors,  and  a  legacy  of  £200  is  given  to  each  for 
their  trouble. 

Another  paper  is  likewise  a  drafl  will,  without  date  or 
signature,  describing  the  deceased  as  of  Hurstpierpoint.  In 
this  paper  there  is  given  to  Miss  Cater  an  annuity  of  £300 
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and  the  furniture;  to  Sarah  Sayer,  £300  a-year  for  life»  or      Not.'io. 
£4tJ5O0  Three  per  Cents,  (or  half  that  sum,  and  the  other  half  in      j 
annuity) ;  to  Hannah  Sayer^  an  annuity  of  £120 ;  Mrs.  James      Bobtrta! 
and  her  husband  were  to  have  £10,000  Three  per  Cents,  for 
their  lives,  and  the  childr^i,  after  their  death,  were  to  haye 
the  £10,000  Stock,  Emily,  Marian,  and  William,  receiving 
£1^000  each  over  and  above  their  proportions.   The  legacies 
to  the  executors  are  left  blank,  no  executor  being  named. 

These  are  all  the  papers  of  a  testamentary  nature,  with  the 
exception  of  the  letter  dated  11th  January,  1843, — which,  if 
not  testamentary,  has  some  reference  to  previous  dispositions, 
— and  another  paper,  dated  12th  January,  1843,  addressed, 
**  To  my  Executors,"  expressing  a  wish  that  Mr.  Weekes 
should  have  an  option  of  purchasing  certain  books. 

In  September,  1839,  the  deceased  (being  then  resident  at 
German  Place)  invested  £500  in  the  Three  per  Cents.  Re- 
duced, in  the  names  of  himself  afid  Miss  Cater,  which  he 
states,  in  a  memorandum,  to  have  been  purchased  to  ensure 
her  so  much  in  case  of  his  death  before  he  had  an  opportu- 
nity to  make  some  further  addition  to  the  sum  bequeathed 
to  her  by  his  will  and  codicil  made  before  the  operation  of 
the  Will  Act :  so  that  it  would  appear  to  have  been  written 
before  the  other  papers,  as  only  the  will  and  codicil  are 
referred  to. 

Now,  it  is  impossible  not  to  see  that  the  deceased's  inten-  Intentions  of 
tion  was  to  make  a  large  and  liberal  provision  for  Miss  Cater,  ^^®  deceased, 
who  had  been  recommended  strongly  by  his  wife,  to  whom 
he  had  promised  to  make  a  comfortable  provision  for  that 
lady ;  and  it  also  appears  that  the  deceased  entertained  a 
sincere  regard  for  her,  and  since  the  death  of  his  wife  she 
had  superintended  his  family  arrangements  with  perfect  pro- 
priety. These  papers  also  clearly  shew  that  it  was  his  inten- 
tion to  provide  well  and  handsomely  for  his  two  unmarried 
sisters,  and  also  for  Mrs.  James  and  her  husband  and  their 
children.  But  the  papers  also  shew  that  he  fluctuated  as  to 
the  extent  of  the  provision  for  each  of  these  branches  of  his 
family ;  but  it  is  to  be  observed  that  neither  the  name  of  his 
sister,  Mrs.  Ring,  nor  the  names  of  his  other  nephews  and 
nieces,  occur  in  any  of  the  papers,  and  there  is  no  reason  to 
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Nov.  16.      suppose  that  he  intended  that  they  should  have  any  part  d 

jZ^y.      ^  property. 

iBoierte.  Now^  the  question  is  this :  here  is  a  will  of  the  deceased, 

dated  7th  January,  184S,  described  as  his «'  last  will  and  testa- 
ment,'* providing  for  Miss  Cater,  by  giving  her  an  annaity 
of  £S00^  and  the  furniture  and  other  articles  in  his  house, 
and  appointing  executors,  to  whom  he  gives  a  l^^acy  of 
£300  each,  and  making  no  further  disposition  of  his  pro- 
perty; and  here  is  a  codicil,  dated  9th  January,  1843, 
described  as  a  codicil  to  his  last  will,  dated  7th  January, 
1843,  giving  certain  books  to  Mr.  Weekes,  to  Miss  Cater 
other  books,  and  to  Mr.  James  his  watch  ;  and  the  question 
is,  whether  these  two  papers  do  or  do  not  revoke  the  will  of 
1837,  which  still  remained  uncancelled,  as  well  as  the  codicil 
of  that  date.  The  effect  of  pronouncing  that  these  two 
papers  of  1843  operate  as  a  revocation  of  the  will  of  18S7 
would  be  to  pronounce  that  the  deceased  is  dead  intestate, 
so  far  as  regards  the  great  bulk  of  his  property,  which  would 
go  to  his  four  sisters  and  his  nephews  and  nieces,  thereby 
defeating  what  would  appear  to  have  been  the  intentions  of 
the  deceased  in  1837,  when  he  executed  the  will  and  codicil 
of  that  date,  and  giving  that  part  of  the  property  to  persons 
who  the  deceased  did  not  intend,  at  that  time,  should  take 
it.  But  still  the  question  is,  do  these  papers  operate  as  a 
revocation  or  not,  or  are  they  to  be  considered  as  additions 
to  the  former  will,  in  the  shape  of  codicils,  forming  (accord- 
ing to  the  prayer  of  the  Proctor)  a  will  and  three  codicils  ? 
Am  1  to  treat  these  papers,  described  as  '<  the  last  will  and 
testament"  and  ^'  a  codicil  to  such  last  will  and  testament," 
as  codicils  to,  and  not  substitutions  for,  the  papers  of  1837  ? 
A  question  Now,  it  is  said,  that  all  these  questions  are  questions  of 
of  intention.  intention,  and  that  the  execution  of  a  later  will  is  not  neces- 
sarily, in  all  cases,  a  revocation  of  a  former  will.  Adopting 
this  as  the  law,  the  question  is.  What  were  the  intentions 
of  the  deceased  ?  It  may  certainly  be  that  the  execution 
of  the  two  latest  papers  does  not  necessarily  import  a  revoca- 
tion of  the  former ;  and  then  comes  the  question.  What  did 
the  deceased  intend  when  he  executed  these  later  papers  ? 
Did  he  intend  to  make  a  new  disposition  of  part  only  of  his 
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property,  and  leave  the  other  to  the  operation  of  the  papers 
of  1837  ? 

Let  U8  first  consider  the  effect  of  the  papers  as  far  as  Miss 
Cater  is  concerned.  By  the  will  of  1837  she  has  an  annuity 
of  £160,  and  £200  in  money,  and  under  the  codicil  of  1837 
she  has  the  furniture  in  the  house  in  German  Place,  and 
£500  in  money,  together  £700.  But,  in  addition,  she  would 
also  take  £500  under  the  investment  in  1839 ;  and  if  she 
takes  also  the  annuity  of  £300  under  the  will  of  7th 
January,  1843,  she  will  have  £460  a  year,  and  £700  in 
money  under  the  will  and  codicils.  This  would  be  a  very 
large  benefit,  if  the  bequest  in  the  later  paper  be  considered 
an  addition,  and  not  a  substitution,  larger  surely  than  could 
have  been  intended  by  the  deceased,  looking  at  the  face  of 
the  papers.  It  would  certainly  seem  that  he  did  not  adhere 
to  the  disposition  in  respect  to  his  sisters,  Mrs.  James  and 
Sarah  and  Hannah  Sayer ;  for  at  various  times  he  made 
different  provisions  for  these  persons ;  or,  I  should  say,  he 
appears  to  have  contemplated  doing  so.  It  may  be  said,  if 
he  did  not  adhere  to  the  papers  of  1837,  why  did  he  not 
proceed  to  make  provision  for  his  sisters  ?  That  will,  per- 
haps, appear  in  the  evidence  of  Mr.  Weekes,  and  there  may 
be  a  good  reason  why,  if  he  considered  that  the  paper  of 
1837  would  be  revoked  by  that  of  1843,  he  should  make 
some  provision  for  Miss  Cater,  for  the  next  of  kin  would 
take  that  part  of  the  property  which  is  undisposed  of; 
whereas,  if  he  revoked  the  former  papers.  Miss  Cater  would 
have  only  the  £500  transferred  to  her  name  in  1839 ;  and 
it  never  could  be  his  intention  to  leave  her  so  bare  a  pro\d- 
sion  as  that.  It  is  also  said  that  he  has  appointed  executors 
in  the  paper  of  1 843,  and  given  them  £300  each,  which  is 
a  much  larger  sum  than  would  be  necessary,  supposing  that 
paper  to  contain  the  final  disposition  of  his  property  ;  there- 
fore, it  might  be  that  the  £300  given  to  each  of  the  executors 
was  intended  for  their  trouble  in  carrying  into  effect  inten- 
tions which  were  to  be  expressed  in  a  paper  to  be  subse- 
quently executed  by  him. 

It  is  necessary  to  refer  to  the  evidence  of  Mr.  Weekes,     EWdence  of 
tor  upon  his  testimony  the  principal  part  of  the  case  must  ^he  drawer. 
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Not.  Id      dqpend.    Mr.  Weekes  states*  that  he  became 
with  the  deceased  in  the  spring  of  1842,  when  he  attended 

■flokrli.'  ^1™  professionally.  For  some  weeks  before  his  death,  he 
was  again  in  almost  daily  attendance  upon  him.  About 
three  weeks  prior  to  his  death,  he  was  sent  for  suddenly, 
when  he  found  that  the  deceased  had  had  a  paralytic 
seizure,  which  affected  his  left  side.  The  symptoms  led 
Mr.  Weekes  to  form  an  unfavourable  opinion  of  the  termi- 
nation of  his  illness,  and  he  says,  three  or  four  days  after 
his  seizure,  he  thought  it  right  to  apprize  him  of  his  state^ 
and  call  his  attention  to  his  worldly  affairs.  His  speech 
was  in  a  slight  degree  affected,  but  not  his  mind  ;  ^<  his 
faculties  continued  dear,  and  he  was  able  to  converse  as 
usual,  and  did  so  until  very  nearly  the  last."  He  says : 
'<  In  calling  his  attention  to  his  affairs,  I  do  not  know  that 
I  actually  asked  him  if  he  had  made  a  will ;  but  I  said  some- 
thing to  him  to  the  effect  that  I  supposed  he  had  settled  his 
worldly  affairs,  at  the  same  time  giving  him  to  understand, 
as  delicately  as  I  could,  the  doubtfulness  of  his  recovery. 
In  reply  he  gave  me  to  understand  that  he  had  made  a  will, 
but  he  spoke  of  it  as  not  being  a  valid  one.  He  did  not 
express  himself  doubtfully  on  this  latter  point ;  he  dis- 
tinctly told  me  that  he  had  no  valid  will."  If  these  were 
the  words  used  by  the  deceased,  he  must  have  meant  that 
he  had  no  will  which  he  intended  should  operate.  **  He  said 
it  was  his  great  wish  to  provide  for  Miss  Cater."  If  that  was 
his  wish,  he  had  done  it  to  a  certain  exteut.  Mr.  Weekes 
inquired  if  he  would  send  for  a  professional  man,  but  the 
deceased  declined ;  and  the  witness  then  asked  if  he  could 
write  any  thing  for  him,  and  the  deceased  assented,  propos- 
ing that  he  should  do  it  the  next  morning.  <'  The  deceased 
did  not,  in  expressing  his  wish  to  provide  for  Miss  Cater, 
say  that  he  wished  to  provide  more  amply  for  her ;  he  did 
not  allude  to  the  intended  provision  as  being  additional  to 
some  previous  provision  made  for  her."  Next  morning,  when 
he  came  to  the  deceased,  Mr.  Weekes  offered  to  vmte  his 
directions,  and  he  immediately  assented.  The  witness  states 
that  he  sat  down  and  wrote  '^  This  is  the  last  will  and  testa- 
ment of  me,  Charles  Sayer,"  and  the  direction  for  the  pay- 
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■ment  of  debts,  of  his  own  accord,  without  any  instructions  Not.  16. 
from  the  deceased,  having  been  told  by  the  deceased  that  rlZir 
he  had  no  valid  will.  It  is  clear  that,  in  the  apprehension  .Bobertt, 
of  Mr.Weekes,  this  was  to  be  a  substantive  wUl,  not  an  addi- 
tion to  another  will.  Having  written  the  formal  com- 
mencement, he  says,  he  read  it  to  the  deceased,  who  then 
proceeded  to  dictate  to  him  the  remainder,  which  the  wit- 
ness wrote  down  from  his  dictation.  When  it  was  com- 
pleted, the  witness  read  it  all  over  to  the  deceased,  who 
approved  of  it,  and  executed  it  in  the  presence  of  Mr. 
Weekes  and  the  landlord  of  the  house.  He  says,  the  de^ 
ceased  was  perfectly  sensible  and  collected  in  mind ;  and 
that  he  has  a  very  strong  impression  that  the  deceased,  at 
the  time  he  executed  the  paper,  described  it  as  his  last 
will  and  testament.  While  the  witness  was  writing  the 
paper,  he  says,  the  deceased  told  Miss  Cater  what  he  had 
done  for  her  by  it ;  that  he  had  given  tier  £300  a  year,  and 
asked  her  whether  she  thought  that  enough,  or  would  like 
him  to  add  another  £100  a  year,  not  alluding  in  any  way  to 
its  being  an  addition  to  any  previous  existing  bequest 
There  is  another  circumstance  mentioned  by  the  witness, 
which  is  a  strong  confirmation  of  the  fact,  that  the  deceased 
intended  this  as  a  substantive  will.  '<  He  told  me  it  was  his 
wish  to  tie  up  £10,000  between  his  sisters,  but  that  it 
must  be  legally  done,  and  at  some  other  time."  That  was 
a  variation  from  the  will  and  codicil  of  1837 ;  but  this  he 
defers  to  another  time,  and  in  the  meanwhile  he  makes  a 
provision  for  Miss  Cater,  who  would  otherwise  be  unpro- 
vided for.  <*  Undoubtedly,"  the  witness  says,  "  his  chief 
object,  as  expressed  by  him,  in  having  the  paper  written, 
was  to  provide  for  Miss  Cater."  He  then  deposes  as  to  the 
codicil,  which  he  says  he  wrote  entirely  from  the  deceased's 
own  dictation,  including  the  words  "  1  desire  this  to  be 
taken  and  acted  upon  as  a  codicil  to  my  last  will,  dated  the 
7th  January,  1843 ;"  so  that  the  deceased  directed  that  it 
should  be  acted  upon  as  a  codicil  to  that  will,  not  to  any 
former  will.  Afler  the  codicil  was  written,  it  was  read  over 
to  the  deceased,  approved  of,  and  duly  executed  by  him,  he 
being  at  the  time  in  a  very  enfeebled  state  of  health,  but 
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^*  perfectly  collected  and  sensible."  On  interrogatory » he  says, 
**  I  clearly  understood,  from  the  reply  of  the  deceased*  that 
he  had  no  valid  will*  and  that  he  had  a  great  wish  to  take 
care  of  Miss  Cater." 

It  is  said  that  there  is  no  express  revocation  of  former 
wills,  and  it  is  to  be  regretted  that  the  deceased  did  not 
acquiesce  in  the  recommendation  of  Mr.  Weekes,  to  send 
for  a  solicitor,  because,  if  he  had,  a  professional  person 
would  have  suggested  to  the  deceased  whether,  notwith- 
standing he  had  no  valid  will,  he  would  not  revoke  all  former 
wills. 

Supposing  the  case  had  rested  here,  there  would  be  very 
little  doubt  that  the  Court  must  pronounce  for  this  will*  as 
a  substantive  will,  revoking  the  former  will.  I  cannot  think 
that  it  was  the  intention  of  the  deceased  to  give  Miss  Cater 
this  annuity  of  £300,  in  addition  to  the  annuity  and  the 
principal  sums  given  by  the  other  will  and. codicil,  and  to 
the  £500 ;  and  at  it  is  a  question  of  intention,  we  have  the 
deceased's  intention  expressly  declared,  that  tliis  should  be 
his  *'  last  will  and  testament,"  written  at  his  own  dictation, 
and  approved  by  him ;  and  the  codicil  of  the  9th  January, 
1843,  described  as  a  codicil  to  such  his  last  will  and  tes- 
tament. If,  therefore,  it  be  a  question  of  intention,  the 
Court  could  have  no  doubt  that  these  papers  were  not  an 
addition  to,  but  a  substitution  for,  the  will  and  codicil  of 
1837. 
Paper  of  11th  But  it  appears  that,  two  days  afler  the  execution  of  the 
codicil,  he  wrote  a  letter  to  Mr.  and  Mrs.  James,  stating 
that  he  had  transferred  £425  Three  per  Cent.  Reduced  into 
the  names  of  himself  and  Mr.  James,  which  was  a  conve- 
nient fund  to  pay  legacy-duty;  observing  that  '*he  had  thus 
performed  his  duty  to  his  family,"  and  that  the  annuity  to 
Mr.  and  Mrs.  James  was  charged  with  the  payment  of  £20 
to  Mrs.  Goode  and  £5  to  Mrs.  Puckridge,  which  refers  to 
the  will  of  1837.  Now  this  is  the  point  on  which  the  diffi- 
culty arises.  What  is  the  meaning  of  this  paper  ?  As  a  re- 
vocation of  the  will  of  1843,  it  can  have  no  effect,  nor  as  a 
republication  of  the  will  of  1837  ;  for  if  the  will  of  1837 
was  revoked  by  that  of  1843,  this  paper  could  not  have  the 
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effect  of  setting  it  up  again ;  so  that  it  could  only  be  used      Not.  16. 
as  evidence  of  the  deceased's  intentions,  and  the  question      j^^  y 
is^  whether  it  could  over-ride  the  declaration  of  the  deceased       Bobtrta. 
made  to  Mr.  Weekes,  and  as  given  under  his  own  hand,  that 
the  will  of  1843  was  his  last  will  and  testament  ?     I  am  df 
opinion  that  it  cannot  have  that  effect. 

Now  the  attack  of  paralysis  was  on  the  5th  January  ;  the 
will  was  executed  on  the  7th,  and  the  codicil  on  the  9th, 
but  on  the  1 1th  he  writes  as  if  he  adhered  to  the  former 
papers.  The  letter  is  addressed  to  Mr.  and  Mrs.  James, 
and,  referring  to  a  sum  of  money  standing  in  his  own  name 
and  that  of  Mr.  James,  he  says  it  is  a  convenient  fund  to  be 
resorted  to  for  payment  of  the  legacy-duty ;  but  he  goes 
on : — '*  I  have  thus,  I  trust,  performed  my  duty  towards  my 
family."  These  words  must  refer  to  something  actually 
done  by  him,  and  not  to  something  he  intended  to  do.  I 
treat  it  as  not  at  all  inconsistent  with  what  he  intended  to 
do,  namely,  to  tie  up  £10,000  to  his  sisters.  But  I  do  not 
understand  that  this  letter  was  sent  to  Mr.  and  Mrs.  James  : 
it  was  found  tied  up  amongst  the  papers.  [Addams. — It  was 
not  sent]  Mr.  and  Mrs.  James  were  not  appointed  executors 
in  any  of  the  papers.  A  reference  is  made  to  his  executors 
in  the  letter,  and  no  executors  were  appointed  in  the  will  of 
1837.  I  cannot  think  this  so  direct  a  recognition  of  the  will 
of  1837  as  to  over-ride  the  evidence  of  Mr.  Weekes,  and  the 
acts  of  the  deceased  himself:  whether  he  had  any  confused 
notion  (his  mind  must  have  been  at  that  time  confused)  that 
he  had  not  carried  his  intentions  into  eff*ect,  the  Court  can- 
not conjecture. 

Under  all  these  circumstances,  1  am  of  opinion  that  the       Papers 
Court  must  come  to  the  conclusion,  though  it  does  so  with  ^^J^^^lJ 
great  regret, — because  Mr.  and  Mrs.  James  will  thereby  lose  against 
a  benefit  which  the  deceased  intended  them  to  take  under 
the  will  and  codicil  of  1837,  and  parties  will  share  in  the 
property  whom  the  deceased  did  not  at  that  time  intend 
to  be  benefited  by  his  will, — nevertheless,  notwithstand- 
ing these  circumstances,  the  Court  is  obliged  to  come  to  the 
conclusion  that  it  must  pronounce  against  the  validity  of  the 
papers  propounded,  of  2nd  February,  1837,  and  16th  De- 
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Not.  16.  oember,  1887,  and  conlinn  the  probate  of  the  will  and  codi- 
Jamuy  ^^^  ®^  ^^^  *"^  ^^^  January,  1843,  to  the  executors.  Dr. 
JRoberu'      Roberts  and  Mr.  West. 

It  has  been  argued  that  Mrs.  James,  having  propounded 
the  papers  of  1837,  ought  to  be  condemned  in  the  costs  of 
the  proceedings,  and  this  was  pressed  by  the  Counsel  for 
the  party  who  intenrened  in  the  cause.  Now  I  see  no  res- 
son  why  I  should  condemn  Mrs.  James  in  the  cost»  occs- 
sioned  by  her  propounding  the  papers, — it  is  a  different 
question  whether  she  should  be  allowed  her  costs  out  of  the 
estate  ;  but  there  is  no  ground  for  saying  that  she  should 
not  have  come  forward  to  protect  the  interests  of  her  chil- 
dren, and  she  could  not  do  so  without  propounding  the 
papers.  As  far  as  the  executors  are  concerned,  their  costs 
must  be  decreed  out  of  the  estate,  and  I  think  those  of  Mrs. 
James  ;  the  only  doubt  the  Court  iiad  was,  whether  the  in- 
terveners should  be  allowed  their  costs,  as  there  were  parties 
sufficiently  before  the  Court  to  protect  their  interests,  and 
there  was  no  necessity  apparently  for  their  interventioD. 
Costs.  But,  under  all  the  circumstances,  I  am  of  opinion  I  may 

decree  the  costs  of  all  the  parties  to  be  paid  out  of  the 
estate.  I  do  not  think  that  Mrs.  James  could  do  otherwise 
than  propound  the  papers. 

Proctors  : — Poumall,  for  Mrs.  James ;  Pulley^  for  the  Execu- 
tors ;  Crosse,  for  the  Inter\'ener8. 


<iroit0t0torff  Court  of  fLonHon* 

November  19. 

Suit  for  resti.      The  Earl  OP  Dysart  v,  the  Countess  of  Dysart. — 
tutionofcoDju-  .  .      .         «        .       ,    ,  , 

gal  rights,  met  ^ause. — This  was  a  suit  for  restitution  of  conjugal  rights, 

by  a  plea  of  by  Lionel  William  John  Earl  of  Dysart,  against  Maria  Eli- 
cruelty,not8U8-      ,    ^i    i-i  *.tx 

(dJDeci. The  zabeth  Countess  of  Dysart. 

conduct  requir-      The  suit  commenced  in  Trinity  Term,  1842.     The  Libel, 
to  entitle   her  ^^ic^  ^^^  admitted  on  the  Fourth  Session,  pleaded  the 
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marriage  of  the  parties  on  the  23rd  September,  1819^  coha-     .  Nor.  19. 
bitation,  the  birth  of  a  son,  still  living,  and  that,  on  the  18th      7>!IZI 
April,  1837,  the  Countess  lefl  her  husband  without  lawful       D^mift 
cause,  and  refused  to  return  to  cohabitation.   In  answer  to  ^^  ^^  decree  of 
this  Libel,  the  Countess  brought  in  an  Allegation,  which  separation    on 

pleaded  as  follows :—  SSel^v^  a 

wife    can   en* 
I,  2,  3.  The  marriage  of  the  parties,  the  Earl  being  then  Mr.  gyf^  her  safety 

Manners  and  the  Countess  Miss  Toone.     4.  That,  after  the  mar-  b^  lawful  obe- 

riage,  the  parties  resided  at  the  house  of  Colonel  Sweeny  Toone,  dienceaiidpro- 

^  J  » p^f    self-com- 

the  father  of  the  Countess,  till  21st  December,  1820,  and  on  the  mand   she  has 

4th  July,  1820,  the  Countess  gave  birth  to  a  son,  the  present  Lord  no     right     to 

Huntingtower.    6.  That,  after  May,  1820,  the  Earl  had  an  income  ^™    \^^ 

of  j£3,000  per  annum,  till  the  death  of  his  father,  in  1833,  when  he  affords  its  aid 

succeeded  to  his  title,  and  came  into  possession  of  estates  pro-  only  where  the 

ducing:  an  income  of  £30,000,  and  the  article  pleads  the  places  and  pec«8«ity  for  its 
.  ,     .        .  .      ,.     ,  f  ,   t  .J   mterference  is 

times  where  and  when  the  parties  lived  together,  and  the  periods  absolutely 

when  they  lived  apart.  6.  That  the  Earl  insisted  on  being  present  proTed. 
at  the  birth  of  the  child,  and  on  being  requested  by  the  medical 
attendant  and  the  Countess  to  leave  the  room  for  a  few  minutes, 
he  quitted  it  in  anger,  and  expressed  himself  as  offended,  by 
letter  and  otherwise.  7*  Exhibits  the  letter  of  the  Earl  referred 
to,  dated  26th  September,  1820.  8.  That  the  hired  house  at  Ed-  Defensive 
monthorpe,  Leicestershire,  where  the  parties  resided  from  21st  Allegation. 
December,  1820,  until  April,  1821,  was  very  dilapidated,  and 
almost  without  furniture  ;  that  the  Earl  constantly  treated  his  wife 
with  great  neglect,  harshness,  and  indignity ;  frequently  gave  way  to 
violent  bursts  of  passion,  and  swore  at  and  abused  her,  and  used 
towards  her  most  insulting  and  opprobrious  language  in  the  pre- 
sence of  servants  and  others ;  and  that  he  did  not  allow  her  many 
of  the  common  necessaries  of  life.  9.  That  on  a  day  in  1821,  at 
Edmonthorpe,  the  Countess  having  remonstrated  with  the  Earl  on 
his  treatment  of  her,  he  put  himself  in  a  violent  passion,  and  seiz- 
ing a  carving-knife,  he  threatened  to  stab  her,  which  much  terrified 
her,  and  the  servants,  hearing  her  shrieks,  came  to  the  door,  which 
they  found  locked.  10.  That  on  the  5th  April,  1821,  the  term  for 
which  the  Edmonthorpe  residence  was  taken  having  expired,  the 
Earl  endeavoured  to  persuade  the  Countess  to  go  to  a  public-house, 
on  board-wages,  which  she  refused,  and  was  compelled  to  walk,  at 
twelve  o'clock  at  night,  in  cold  and  severe  weather,  to  a  farm- 
house, where  she  remained  till  the  following  morning,  when  she 
proceeded  with  her  nurse  and  child  to  her  father's  house.  11.  That, 
in  January,  1822,  the  parties  went  to  a  house  taken  by  the  Earl  at 
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Not.  19.  Irnbaro,  Leicestershire,  by  no  means  suitable  to  his  rank  and  io- 
come,  without  proper  furniture,  the  Countess's  bed-rDom  having 

Dwsart'  ^^  bedstead,  and  she  was  obliged  to  sleep  on  the  mattress  laid  od 
the«floor;  that,  daring  their  residence  here,  the  Earl  behaved  to 
the  Countess,  on  very  many  occasions,  with  the  greatest  unkind- 
ness,  frequently  thereby  causing  her  to  shed  tears ;  that  he  seldom 
slept  with  his  wife,  generally  sleeping  in  a  room  on  the  second 
floor,  while  in  the  other  rooms  on  that  floor  he  kept  the  soap,  can- 
dles, and  what  other  household  stores  he  allowed,  and  which  he 
himself  monthly  delivered  out ;  that  the  room,  while  occupied  by 
the  Earl,  was  never  swept  or  cleaned,  and  no  person  was  admitted 
into  it  but  a  man  named  William  Pick  (except  the  Countess  on 
one  occasion),  and  that  they  generally  dined  at  a  table  placed  partly 
in  the  door-way  of  the  room  and  partly  in  the  passage.  12.  That, 
at  Irnham,  the  Earl  would  not  allow  any  of  the  neighbouring 
families  to  visit  the  Countess,  and  threw  out  infamous  suspicions 
as  to  where  and  with  whom  she  had  been,  if  she  walked  out  alone; 
that  he  did  not  allow  her  many  of  the  common  necessaries  of  life, 
and,  in  consequence  of  his  treatment,  she  became  so  ill  that  her 
mother  took  her  and  her  child  away  to  her  father's  house.  13. 
That,  whilst  at  Irnham,  the  Countess  having  the  child  (then  be- 
tween two  and  three  years  of  age),  the  Earl,  without  any  provoca- 
tion, abused,  swore  at  and  struck  the  Countess,  and  by  his  violence 
and  brutality,  caused  her  to  faint  away ;  that  one  of  the  servants 
came  to  the  door  and  found  it  locked,  but  after  a  short  delay  the 
Earl  opened  it,  when  she  found  the  Countess  lying  on  the  floor, 
and  assisted  her  up  to  her  bed-room  ;  and  that  the  child  stamped 
and  said  he  would  shoot  his  father,  when  he  was  a  man,  for  strik- 
ing his  mother.  14.  That  the  Countess,  at  the  urgent  entreaty  of 
her  husband's  family,  returned  to  Irnham  in  July,  1823,  and  on 
the  21st  February,  1824,  she  sent  a  message  that  she  wished  to 
speak  to  the  Earl,  who  desired  her  to  come  at  midnight  to  the 
landing-place  outside  his  bed-room,  she  at  such  time  suffering  much 
from  rheumatism,  and  upon  her  mildly  remonstrating  with  him 
there  for  his  behaviour  towards  her,  he  said  he  would  keep  her 
standing  on  the  landing-place  by  way  of  punishment,  and  forcibly 
held  her  for  a  considerable  time,  till  she  became  very  sick  and 
faint,  and  upon  her  attempting  to  sit  down  on  a  chair  in  the  Earl's 
room,  he  seized  her  and  threw  her  on  the  floor,  and  while  she  lay 
there,  brutally  kicked  her  several  times,  whereupon  she  called  out, 
"  Murder !"  but  the  servants  were  deterred  from  going  to  her 
assistance  by  his  threatening  to  throw  the  first  person  who  came 
up  over  the  banisters ;  that,  on  her  attempting  to  rise,  he  again 
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Btmck  her,  swore  at  her,  and  abused  her,  calling  her  many  oppro-       ]^oy.  ]9, 

brioQs  and  infarooos  names,  and  dashed  her  head  against  the  door         

with  such  violence  that  she  became  insensible ;  that  the  servants       j^gmi 
urged  the  Earl's  brother,  who  was  in  bed,  to  go  to  her  assistance, 
and  he  took  some  sal  volatile  and  water  to  the  Countess,  who  was 
atill  insensible,  and  the  Earl,  at  length,  became  alarmed,  and,  with 
the  help  of  his  brother,  carried  her  to  her  own  room  ;  but  it  was 
Dot  till  after  a  long  time  that  she  shewed  signs  of  animation.     15. 
That  from  this  cruelty  and  violence,  and  the  injury  she  sustained 
thereby,  the  Countess  became  extremely  ill,  and  kept  her  bed ; 
that  the  Earl  for  some  time  refused  her  medical  advice ;  that  she 
continued  for  a  month  in  a  precarious  state  of  health,  in  conse- 
quence of  the  injuries  she  had  sustained,  and  when  she  could  go  to 
ber  father's  house,  on  the  5th  April,  1824,  she  still  suffered  from 
the  injuries,  and  was  attended  by  a  medical  man.     16.  That,  in 
April,  1824,  the  Earl  removed  to  a  small  cottage  at  Corby  Heath, 
Leicestershire,  for  the  rent  of  which  he  paid  only  j614  a  year,  unfur- 
nished, without  chair  or  table  in  the  room  in  which  the  Earl  usually 
lived,  and  where  he  had  no  fire  in  the  depth  of  winter,  and 
he  did  not  employ  any  servant,  save  William  Pick,  and  the  Earl 
and  Pick  washed  the  Earl's  clothes.     1?.  That,  in  October,  1825, 
the  Countess,  by  request  of  the  Earl's  father,  went  with  her  son 
to  Buckminster,  and  visited  her  husband  at  Corby,  in  the  hope  of 
inducing  him  to  leave  the  cottage ;  that,  on  one  occasion  of  her 
going,  he  refused  to  admit  her,  or  speak  to  her,  except  through 
the  window,  and  she  was  unable  to  persuade  him  to  leave  the  cot- 
tage; that,  during  her  stay  at  Buckminster,  he  went  over  only 
once  to  see  her  or  his  son ;  notwithstanding  that,  upon  his  son 
becoming  dangerously  ill,  the  Countess  sent  to  request  the  Earl  to 
come  over  to  see  him.     18.  That  in  July,  1826,  when  the  Countess 
again  went  to  Buckminster,  and  the  Earl  joined  her,  he  was  very 
eccentric  in  his  habits,  and  harassed  and  annoyed  his  wife,  lock- 
ing the  door  of  her  bed-room  and  taking  away  the  key,  and  on 
one  occasion   keeping  her  out  of  her  bed-room  entirely ;  that  on 
a  night  in  October,  1826,  the  Earl,  while  with  the  Countess  in  her 
bed-room,  without  provocation,  violently  abused  her,  pinched  her 
severely,  and  threatened  to  throw  her  out  of  the  window ;  that, 
much   terrified,  she  with  great  difficulty  escaped  from  the  room 
with    only  her    night-clothes  on,    much   bruised,    parts  of  her 
person  remaining  discoloured  for  several  days.      19.    That  the 
Countess,  becoming  dangerously  ill  during  the  spring  of  1827, 
was  visited  at  Buckminster  by  her  mother,  and  in  June  proceeded 
to  her  father's  house,  and  resided  there  till  September,  1834. 
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Not.  19.  20.  That  daring  all  the  periods  the  Coantess  resided  away  from 
the  Earl  (with  his  coDsent),  he  never  contribated  to  her  support 

^^^^'  21.  Thst,  during  their  residence  at  Hyde-park  Place,  from  22nd 
September  to  8th  October,  1834,  the  Earl's  conduct  towards  bis  wife 
was  haish  and  tyrannical,  and  he  left  her,  when  he  went  to  Buck- 
minster,  without  man-servant  or  money,  or  means  of  providing 
necessaries ;  and  having  become  ill,  she  was  removed  by  her  bro- 
ther to  her  father's  house.  22.  Pleads  occasional  oobabitatioa 
between  April,  1835,  and  July,  1836,  when,  at  the  earnest  entrea- 
ties of  several  of  the  Earl's  family,  she  went  to  Buckminster,  and 
was  joined  there  by  him.  23.  Pleads  the  offer  of  j6300  per  annom 
by  a  brother  of  the  Earl,  by  his  direction,  on  condition  of  her 
living  apart  from  her  husband,   which   allowance   she    refused. 

24.  That  whilst  the  Countess  resided  with  the  Earl  at  Buck- 
minster,  from  July,  1836,  to  April,  1837)  he  lived  in  a  parsimo- 
nious manner,  unsuited  to  his  rank  and  station,  and  debarred  her 
of  society,  and  of  the  conveniences  and  many  of  the  common 
necessaries  of  life ;  subjected  her  to  a  variety  of  annoyances; 
treated  her  with  much  neglect  and  indignity,  and  with  severity 
and  cruelty ;  frequently  swore  at  her,  and  addressed  her  in  violent 
and    coarse    language,    and    seldom,    if   ever,    slept    with   hen 

25,  That  the  house  at  Buckminster,  which  is  a  large  mansion,  was 
kept  in  an  unfurnished  state,  though  there  was  a  large  quantity  of 
furniture  in  the  house,  in  packing  cases,  but  the  Earl  would  not 
allow  it  to  be  unpacked  ;  that  he  would  not  allow  his  wife  a  teapot, 
and  also  refused  her  the  use  of  a  water-closet,  allhough  there  were 
tliree  in  the  house,  which  the  Earl  kept  locked  up.  26,  That  the 
Earl  refused  to  permit  any  of  the  servants  to  fetch  medicines 
which  the  Countess  desired  to  have,  and  sent  word  to  the  servants 
not  to  attend  to  any  order  the  Countess  might  give  them. 
27*  Pleads  his  refusal  to  send  for  medical  assistance  for  the 
Countess  in  September,  1836.  28.  That,  in  the  same  month,  the 
Countess  miscarried,  when  the  Earl  refused  to  send  for  a  medical 
man,  treated  her  with  great  unkindness  and  harshne:(s,  and  used 
most  opprobrious  and  disgusting  expressions,  which  occasioned  her 
to  fall  into  hysterics.  29.  Pleads  further  refusals  of  medical  aid 
the  following  day.  30.  That  on  the  8th  December,  1836,  the 
Earl  came  into  his  wife's  bed-room  about  eleven  o'clock  at  night, 
and,  without  provocation,  seized,  pinched,  threw  her  on  the  floor, 
and  rolled  her  about  violently,  whereby  she  was  much  strained 
aud  bruised.  31.  That  on  the  5th  January,  1837,  the  Earl,  with- 
out any  cause  whatever,  grossly  abused  his  wife,  called  her  **  mon- 
ster" and  "  devil  of  hell,"  and  used  other  opprobrious  and  scandalous 
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ezpressioDs ;  and  next  day,  in  the  presence  of  the  senrants,  used      ^Ioy.  19. 

ainailar  expressions  towards  her,  and  pinched  her,  and  held  her 

down  on  a  sofa,  and  otherwise  ill-treated  her  so  violently,  that  ^Lff/ft!' 
her  flesh  was  bruised  and  discoloured.  32.  That,  on  the  23rd 
Janoary,  1837,  at  ten  o'clock  at  night,  the  Earl  came  into  the  bed- 
room of  the  Countess  and  abused  her  for  having  thrown  some 
water  out  of  the  window,  and  called  her  many  opprobrious  names ; 
that  she  remonstrated,  whereupon  he  seized  her  by  her  arms, 
dragged  her  from  her  chair,  flung  her  on  the  floor,  and  then,  seising 
her  by  the  wrists,  he  crossed  her  arms  on  her  breast,  got  behind 
her  back,  and  pulled  her  arms  from  behind  in  a  furious  manner, 
swearing  at  her ;  that  the  Countess  screamed  for  help,  and  told 
William  Pick,  who  had  come  into  the  room,  to  fetch  a  constap 
ble,  whereupon  the  Earl  threatened  to  kick  any  one  who  did  so 
burning  to  hell,  and  declared  that  he  adopted  that  mode  of  con- 
duct towards  his  wife,  as  the  law  would  not  allow  him  to  give  her 
a  severe  thrashing ;  that  he  kept  down  his  wife  on  the  floor  by 
main  force  for  upwards  of  an  hour,  whereby  her  arms  were  much 
strained  and  her  person  bruised ;  that,  after  he  desisted,  he  told 
her  he  mortally  hated  her,  and  his  looks,  manner,  and  conduct 
apon  the  occasion  were  so  furious  and  violent  as  to  terrify  the 
servants,  and  cause  just  apprehensions  in  their  minds  that  the 
life  of  the  Countess  was  in  danger.  33.  That,  in  consequence  of 
this  ill-treatment,  she  was  confined  to  her  bed  for  two  or  three  days. 
34.  That,  on  the  2nd  February,  183?,  the  Earl  sent  word  to 
his  wife,  who  was  in  bed  very  ill,  that  no  fire  was  to  be  lighted 
in  her  bed-chamber,  in  consequence  of  which,  and  through  the 
Earl's  opening  the  window,  and  the  Countess's  going  into  an 
adjoining  apartment  to  avoid  the  cold  air,  she  caught  a  severe 
cold,  and  had  a  relapse.  35.  That,  in  consequence  of  the  ill- 
treatment  before  pleaded,  and  being  in  danger  of  a  repetition 
thereof,  and  in  fear  of  her  life  therefrom,  the  Countess  deter- 
mined to  leave  her  husband's  house  for  ever ;  and  on  the  25th 
January,  1837,  she  wrote  to  such  effect  to  her  mother,  who  sent 
a  carriage  and  servant  to  an  inn  at  Witham  Common  to  bring 
her  off  as  soon  as  her  health  would  permit,  the  season  being 
severe  and  inclement ;  that  the  house  was  so  closely  watched  by 
the  Earl  that  she  could  not  make  her  escape,  and  she  was 
obliged  to  remain  at  Buckminster  till  the  18th  April,  1837,  when 
her  brother,  having  returned  to  England,  came  and  took  her 
away,  unknown  to  the  Earl,  to  the  house  of  her  mother  in 
London,  and  she  has  ever  since  resided  apart  from  her  husband, 
and  under  the  protection  of  her  own  family.     The  eight  remain- 
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ing  articles  plead,  that  in  June,  I84I,  the  Earl  resumed  his  proposal 
to  the  Countess  to  live  apart  from  him  upon  an  allowance  of  £300 
a  year,  which  allowance  was  again  rejected ;  that  the  Coontess, 
having  had  no  settlement  made  upon  her,  and  heing  without  ade- 
quate means  of  support,  was  obliged  to  obtain  necessaries  and 
supplies  on  credit,  for  which  actions  were  brought  against  the 
Earl,  and  verdicts  obtained ;  and  that  the  Earl,  notwithstanding 
his  income  amounts  to  upwards  of  £40,000,  continues  to  live  in 
the  most  parsimonious  and  niggardly  manner,  wholly  inoon* 
sistent  with  his  rank  and  station,  or  with  ordinary  and  decent 
comfort. 

This  Allegation  was  admitted  without  opposition.  A  re- 
sponsive Allegation  was  brought  in  by  the  Earl  of  Dysart, 
which  pleaded  as  follows : — 

That  the  parties  are  cousins-germane  (sisters'  children),  and 
well  knew  each  other  from  the  time  they  were  children,  and  the 
Countess,  who  is  five  years  older  than  the  Earl,  was  fully  aware  of 
his  peculiar  temper  and  habits,  and  of  his  fixed  determination  to 
pass  his  whole  life  in  the  country,  in  strict  privacy  and  retirement, 
and  he  earnestly  begged  of  her  not  to  marry  him  unless  satis- 
fied that  she,  as  a  wife,  could  make  up  her  mind  to  conform  to  his 
habits  and  expressed  intentions,  which  she  assured  him  she  would 
do,  and  in  virtue  only  of  such  promise,  as  she  well  knew,  he 
married  her ;  that  the  late  Lord  Huntiogtower,  the  father  of  the 
Earl,  utterly  disapproved  of  the  marriage,  which  was  had  con- 
trary to  his  express  commands,  and  he,  in  consequence,  refused 
to  give  the  Earl  any  income,  whereupon  the  Earl  (being  also  con- 
siderably in  debt)  entered  into  a  contract  with  the  Globe  Insur- 
ance Company,  to  pay  £186,000  on  his  surviving  his  father,  receiv- 
ing £3,000  a  year  during  the  joint  lives  of  himself  and  his  father 
(and  also  £1,000  a  year  to  the  Countess,  in  the  event  of  the  Earl's 
death  in  his  father's  life-time),  which  is  the  £3,000  annual  income 
referred  to  in  the  5th  article  of  the  adverse  Allegation  ;  it  coun- 
terpleads the  6th  article,  and  alleges  that  the  Earl  had  promised 
to  be  present  at  the  birth  of  their  son,  in  compliance  with  the 
Countess's  earnest  entreaties  to  that  effect,  often  repeated ;  it 
counterpleads  and  explains  the  matters  pleaded  in  the  8th,  9th, 
10th,  and  11th  articles,  and  alleges,  that  whilst  they  were  cohabiting 
at  Imham,  the  Countess  had  recourse  to  a  variety  of  disgusting  and 
offensive  practices,  expressly  in  order  to  provoke,  irritate,  and 
annoy  the  Earl,  some  of  which  are  set  forth  ;  it  counterpleads  the 
12th  and   13th  articles,  and  alleges  that  the  Countess,  having 
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Forked  herself  ap  into  a  violeDt  rage,  which  produced  one  of  the      ^ot.  19. 
iuDtiDg  fits  to  which  she  was  constitutioDally  subject,  the  Earl,  at         '"""' 
ler  own  request,  laid  her  gently  on  the  floor,  and  himself  called       nUma^' 
or  assistance,  and  expressly  denies  the  words  attributed  to  the 
:hild,  who  was  under  two  years  of  age  at  the  time,  and  could 
urticulate  a  few  words  only,  and  those  very  imperfectly ;  it  coun- 
lerpleads  the  14th  and  15th  articles,  and  charges  the  Countess 
[in  consequence  of  his  not  attending  to  her  call  for  a  rushlight), 
irith  calling  the  Earl  very  infamous  and  opprobrious  names,  strik* 
ing,  kicking,  and  scratching  him,  and  endeavouring  to  force  her 
ivay  into  his  bed-room;  and  alleges  that  the  Countess,  having 
fainted  from  the  violence  of  her  own  passion,  the  Earl  laid  her 
^tly  on  the  floor  of  the  landing-place,   and  himself  called  for 
sssistance,  and,  gently  removing  her  to  her  own  bed-room,  laid 
her  on  the  bed,  and  left  her  in  charge  of  her  maid,  expressly 
denying  the  alleged  ill-usage  and  threats  (which  had  been  before 
charged  and  retracted  by  the  Countess),  and  the  refusal  to  allow  the 
Countess  medical  aid;    it  counterpleads  the  16th  article,  and 
alleges  that  the  cottage  at  Corby  Heath  had  ample  room  in  it  for 
an  establishment  suitable  to  the  Earl's  then  rank  and  income ; 
it  pleads  that  the  Earl  and  Countess,  between  their  marriage  and 
April,  1824,  with  the  exception  of  occasional  quarrels  produced 
by  the  violence  of  her  own  temper,  were  living  upon  affectionate 
terms,  and  exhibits,  in  supply  of  proof,  a  variety  of  letters  from 
the  Countess  to  her  husband,  dated  from  August,  1821,  to  27th 
September,  1824,  and  two  other  letters,  dated  in  1826,  in  contra- 
diction of  the  18th  article,  and  counterpleads  that  article,  charging 
the  Countess  with  having  kicked,  pinched,  and  struck  the  Earl  on 
the  head  and  face,  so  as  to  make  his  nose  bleed,  and  cut  his  lip; 
it  counterpleads  the  19tb,  20th,  2l8t,  and  22nd  articles,  exhibiting 
letters  from  the  Countess  dated  from  April,  1827,  to  May,  1836; 
it  pleads  that,  after  the  death  of  the  Earl's  father,   upon   his  tell- 
ing the  Countess  that  be  meant  to  live  at  Buckminster,  as  before, 
in  comparative  retirement,  and  wished  her  to  lire  with  him  there, 
agreeably  to   her  duty  and  promise,  she  positively  refused,  and 
requested  a  yearly  allowance  of  £6,000  at  first,  and  afterwards 
jC3,000,  to  enable  her  to  live  in  London  or  elsewhere  separate  and 
apart  from   him ;    it  counterpleads    and    explains    the  matters 
pleaded  in  the  22nd  article,  alleging  that  the  offer  of  £300  a  year 
to  the  Countess  was  not  made  on  condition  of  her  living  apart 
from  the  Earl,  but  to  supply  her  with  the  means  of  so  living  if 
she  still  preferred  it,  in  addition  to  her  own  separate  income  of 
£120  a  year ;  it  pleads  that  the  Countess  contemplated  legal  pro- 
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Not.  10.  ceedings  to  conpel  th«  Earl  to  allow  her  a  separate  maiotenance, 
and  acted  upoA  the  intention  to  provoke  the  Earl,  if  possible,  into 

'^^1^2^'  some  indiscretion,  upon  which  to  institute  (as  she  afterwards  did) 
eolonrable  proceedings  for  a  separation  by  reason  of  bis  prt- 
tended  cruelty ;  that,  although  the  Earl  (having  succeeded  to  his 
title  and  estates)  did  all  in  his  power  to  gratify  and  conciliate  his 
wife,  short  of  giving  up  his  fixed  determination  not  to  forego  his 
accustomed  habits,  and  not  to  adopt  a  different  style  of  living, 
she  betrayed  a  spirit  of  ill-humour,  sullenness,  and  discontent, 
and  adopted  and  persisted  in  a  line  of  conduct  towards  him,  mani* 
festing  that  her  intention  was  to  annoy,  and  irritate,  and  provoke 
bim ;  that,  although  Buckminster  Hall  was  well  sapplied  with 
venison,  butchers*  meat,  fish,  game,  and  poultry,  and  the  Goontess 
had  in  abundance  whatever  other  articles  of  necessity  or  luxury 
could  be  had  or  procured  at  Buckminster  or  Grantham,  in  order 
to  provoke  and  annoy  the  Earl,  she  pretended  that  there  was  an 
insufficient  supply,  or  that  the  articles  were  too  coarse  for  her,  and 
exhibits  certain  letters  in  supply  of  proof;  it  counterpleads  the 
25th  article,  and  pleads  that  the  quarrels  which  occurred  during 
their  last  cohabitation,  from  July,  1836,  to  April,  1837,  st  Buck- 
minster, were  owing  to  the  spirit  of  perverseness  by  which  the 
Countess  was  actuated ;  that  she  was  in  the  habit  of  using,  both 
towards  the  Earl's  family  and  himself,  language  of  the  coarsest, 
and  foulest,  and  most  scurrilous,  and  most  abominable  description, 
and  sets  forth  a  variety  of  epithets  alleged  to  have  been  applied  by 
her  to  the  Earl  and  his  family ;  that  the  Countess  falsely  accused 
him  of  illicit  intercourse  with  females  in  the  house,  and  also  (in 
the  presence  of  a  servant)  of  unnatural  practices  with  his  footman, 
William  Pick,  and  his  farming  servants,  pointing  at  the  Earl,  and, 
in  the  presence  of  Pick,  applying  to  him  a  name  denoting  one  who 
had  committed  such  a  crime;  that  the  Countess,  when  quarrelling 
with  the  Earl,  not  only  most  grossly  abused  him,  but  often  menaced 
him,  and  sometimes  inflicted  upon  him  serious  bodily  injury,  and 
on  a  Sunday,  in  the  end  of  1836,  or  beginning  of  1837,  the  Earl  hav- 
ing followed  her  towards  her  bed-room  to  remonstrate  with  her  on 
the  violence  of  her  conduct,  she  met  him  at  her  bed-room  door  with 
an  uplifted  poker  in  her  hand,  and  aimed  a  blow  at  him,  which  he 
avoided  with  great  difficulty,  and  she  threatened  to  have  a  red-hot 
poker  ready  for  him  against  their  next  quarrel ;  it  counterpleads 
and  explains  the  matters  pleaded  in  the  26th,  27th,  and  28th  arti- 
cles, denying  the  charges  imputed  to  the  Earl,  and  exhibiting  let- 
ters from  the  Countess  in  proof  of  the  fond  and  endearing  terms  in 
which  she  at  this  time  (1 836)  expressed  herself  of  and  towards  the 
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JSmrl ;  it  pleads  that  the  CooDtem  falsely  accused  her  husband  of  an  Koic  I9L 
illicit  connection  with  a  female  servant,  whom  she  abused  (though  j)~^ 
a  person  of  irreproachable  character),  for  the  sole  purpose  of  Pnmt' 
annoying  and  provoking  the  Earl ;  it  counterpleads  the  30th  arti- 
cle, and  alleges  that  the  Countess,  having  flown  into  a  passion, 
furiously  seized  the  Earl  by  the  hair,  scratched  his  face  and  kicked 
him,  whereupon  he  got  hold  of  her  wrists,  and  folded  her  arms 
across  her  stomach,  to  prevent  such  violence,  notwithstanding 
which  she  continued  with  great  brutality  to  kick  the  Earl  over  the 
shins,  until  he  was  obliged  to  place  her  on  the  floor,  but  in  the 
gentlest  possible  manner,  and  held  her  there  for  some  time,  the 
Countess  declaring  that  she  would  **  pay  him  off,'*  and  **  tear  his 
eyes  out,"  as  soon  as  she  got  away ;  but  when  the  occurrence  was 
over  and  her  passion  had  subsided,  she  treated  it  as  a  jest,  and  both 
parties  laughed  and  joked  together  at  it,  though  the  Earl's  legs 
were  swollen  and  very  painful  from  the  kicking,  and  continued 
discoloured  for  two  months,  and  still  bear  the  marks  of  the  injuries 
then  inflicted  by  the  Countess;  it  counterpleads  the  31st  article, 
and  alleges  that  the  Countess  having  thought  fit  to  amuse  herself 
by  kicking  the  Earl's  dinner-napkin  about  the  floor,  words  ensu* 
ing  thereon,  the  Countess  struck  the  Earl  in  the  face,  when  he 
took  hold  of  her  wrists  to  prevent  her,  and  she  began  to  kick  him 
on  the  shins,  and  his  legs  being  still  sore,  the  Earl  was  compelled 
to  place  her  on  the  sofa  and  confine  her  legs  by  placing  his  own 
over  them,  but  the  whole  matter  was  treated  by  both  as  a  jest,  and 
they  became  on  the  best  terms  the  instant  the  altercation  ceased ; 
it  counterpleads  the  32nd  and  33rd  articles,  and  alleges  that  an 
altercation  occurred  between  the  parties,  provoked  by  the  Coun- 
tess insisting  on  throwing  some  slops  out  of  her  bed-room  window, 
in  the  course  of  which  the  Countess  having  worked  herself  up  into 
a  rage  and  flown  at  the  Earl,  he  was  compelled  to  take  hold  of  her 
by  the  wrists,  for  his  own  protection,  upon  which  she  began  kick- 
ing his  shins,  and  he  placed  her  on  the  floor  in  the  gentlest  possi- 
ble manner,  for  bis  protection,  and  held  her  for  about  an  hour,  till 
she  promised  to  abstain  from  further  violence,  but  that,  during  the 
greater  part  of  the  time,  the  Earl,  the  Countess,  and  her  maid, 
were  laughing  and  joking  together;  it  counterpleads  and  explains 
the  matters  pleaded  in  the  34th  article,  and  alleges  that,  in  conse- 
quence of  the  Countess's  repeated  violence  towards  him,  the  Earl, 
from  the  23rd  January,  1837,  determined  to  have  no  further  inter- 
course with  her,  without  a  promise  from  her  to  restrain  her  ungo- 
vernable temper,  and  not  receiving  any  such  promise,  be  adhered 
to  his  determination  till  the  Countess  withdrew  from  Buckminster, 
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Not.  19.  ^^  ^^®  ^^^^  April,  1837 ;  it  counterpleads  the  35th  article^  denies 
that  the  Earl  placed  any  restraint  upon  the  Countess,  and  pleads  thtt 

j^\7'  her  brother  came  openly  to  Buckminster  Hall,  and  took  her  awsy 
without  hindrance  ;  it  denies  that  the  Earl  proposed  to  the  Coon- 
tess  to  live  apart  from  him  on  the  allowance  of  £300a  year,  or  any 
other  allowance ;  or  that  the  Earl  lives  in  the  manner  represented 
in  the  42nd  article;  and  it  pleads  that  the  adverse  Allegation  is  a 
repetition  (with  improvements)  of  the  Libel  in  a  cause  of  divorce, 
by  reason  of  cruelty,  brought  by  the  Countess  against  the  Earl,  in 
the  Arches  Court,  in  May,  1837,  which  suit,  after  the  Earl's  per- 
sonal Answers  bad  been  given  in,  was  terminated,  upon  the  admis- 
sion of  the  Earl's  responsive  Allegation  (to  which  the  Goantass't 
Answers  were  called  for),  by  the  Proctor  of  the  Countess  declaring 
she  proceeded  no  further.* 

June  3.  This  Allegation  was  admitted,  after  being  reformed,  and 

the  cause  came  on  for  hearing  upon  the  evidence  taken  on 
both  Allegations. 
1844.  i^ij.  Jofifi  Dodsoriy  Q.  A.,  for  the  wife. — ^This  suit  is  not 

^"  *  really  brought  for  restitution  of  conjugal  rights,  but,  as 

avowed  by  the  other  side,  to  protect  the  Earl  against  actions 
at  common  law  for  articles  furnished  to  the  Countess.  Is 
this  a  fair  and  legitimate  use  of  the  process  of  this  Court? 
is  it  not  an  abuse  of  it  ?  The  Earl  might  have  defended 
himself  in  a  Court  of  Common  law ;  but  he  resorts  to  this 
Court,  where  witnesses  are  not  exposed  to  a  vivd  voce  exami- 
nation. During  the  twenty-five  years  since  the  marriage. 
Lord  Dysart  has,  for  a  very  short  period  only,  been  at  the 
expense  of  maintaining  his  wife.  Her  ill-treatment  com- 
menced after  the  birth  of  the  child,  when  the  EarVs  exclu- 
sion from  the  room  seems  to  have  rankled  in  his  bosom,  for 
his  letter  of  26th  September,  1820,  contains  this  passage : 
*•  I  candidly  acknowledge  to  you,  Eliza,  that  I  have  not  felt 
the  affection  I  used  to  feel  for  you,  since  your  confinement : 
the  indifference  you  evinced  towards  me  at  that  trying  hour 
tended,  not  a  little,  to  banish  affection  from  my  breast.'* 
Then  there  was  this  postscript:  **  Do  you  ever  walk,  and 
with  whom  do  you  walk  ?  **  The  evidence  shews  that, 
during  their  occasional  cohabitation,  subsequently,  besides 

•  See  2  Notes  of  Ca,  16. 


18M.]  CONSISTORY  COURT.  335 

exposing  his  wife  to  privation  of  things  that  are  necessary  Nov.  19. 
to  a  person  in  her  station  of  life,  he  was  surly,  passionate,  tCZZ 
and  abusive  to  her^  and  at  length  broke  out  into  acts  of  per-  Dysart. 
sonal  violence.  On  one  occasion,  when  Lady  Dysart  was 
desirous  of  burning  a  rushlight,  and  went  up-stairs  to  Lord 
Dysart  to  ask  for  one,  the  maid,  Meginley,  proves  sufficient 
to  establish  an  act  of  violence.  Lady  Dysart  told  her  she 
had  received  a  kick  from  Lord  Dysart  in  the  lower  part  of 
her  body,  and  a  lotion  was  sent  by  a  medical  man.  Other 
witnesses  prove  violent  language  and  violent  acts  on  the 
part  of  Lord  Dysart,  as  well  as  denials  of  necessaries  and  of 
medical  aid.  Mrs*  Hill^  who  lived  with  them,  says,  his 
language  to  his  wife  was  coarse  and  vulgar^  and  on  the 
32nd  article  of  Lady  Dysart's  Allegation,  she  proves  all  the 
material  facts^  and  states  that  '*  she  feared  he  would  dash 
his  wife's  brains  out  on  the  floor."  This  was  a  scene  of 
violence  without  any  provocation  or  excuse.  The  produc- 
tion of  the  letters  from  Lady  Dysart  to  her  husband  was  a 
cmel  act  on  his  part,  for  they  were  not  intended  for  any  eye 
but  his  own.  His  letters  he  made  his  wife  return.  I  sub* 
mit  that  the  wife  is  entitled  to  a  sentence  of  divorce,  or,  if 
not,  at  least  that  she  is  entitled  to  be  dismissed  from  this 
suit.  Bramwell  v.  BramrveU ;  *  Greg  v.  Greg  ;  f  West" 
meath  v.  Westmeath  ;  f  Mortimer  v.  Mortimer  ;  §  Moore  v. 
Moore.  II 

Haggard f  D.,  on  the  same  side. 

AddamSf  D.,  for  the  husband. — Lady  Dysart  commenced  May  6, 7,  & 28. 
a  suit  against  her  husband  for  divorce  by  reason  of  cruelty, 
and  if  she  had  evidence  of  such  a  charge^  why  did  she 
abandon  it?  The  reason  assigned  is,  that  she  did  not  like 
her  letters  to  come  before  the  public ;  but  the  real  reason 
was,  that  her  advisers  told  her  it  was  impossible  for  her  to 
obtain  a  divorce  for  cruelty  in  the  face  of  those  letters,  or 
why  should  she  not  object  to  their  publication  now  ?  Lady 
Dysart  separated  herself  from  her  husband,  who  has  had  to 
pay  large  sums  for  bills  incurred  by  her,  and  his  fortune, 

*  3  Hagg.  E.  R.  618.  t  2  Add.  276. 

X  2  Hagg.  E.  R.  Supp.  i.  §  2  Hagg.  C.  R.  310. 

II  3  Moore,  P.  C.  C.  84. 
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splendid  as  it  is^  woald  be  exhausted  if  she  were  nfindit 
go  on  in  this  way.    The  EarU  under  the  ciicuiittUM^j 
institutes  this  suit,  not  for  the  love  of  his  wife's  aocielf;l| 
would  not  force  her  to  cohabit  with  him;  butifibedMJ 
to  do  so»  and  will  accommodate  herself  to  his  vidMiij 
inclinations,  he  will  receive  her  ;  if  not,  he  on^  not  III 
compelled  to  pay  her  bills.    Who  are  the  witnesses  to] 
her  case  ?     Only  lady's  maids,  who  have  been  kept 
tutored  for  the  purpose.    The  letters  of  Lady  Dyvii 
prove  all   the  charges  of  cruelty ;   th^  negitive 
presumption  that  ^e  was  in  fear  of  her  husbsodifliil 
evince  affection  towards  him.     The  ridiculous  cbsrge( 
Earl's  depriving  the  Countess  of  a  tea-pot»  and  t 
and  other  trivial  complaints,  however  they  may  shew 
tricity  in  the  Earl,  are  no  evidence  of  cruelty,  tod  te| 
of  want  of  sufficient  and  proper  food  is  completely  i 
The  instances  of  alleged  personal  violoaoe  sre  dxMil 
have  been  assaults  commenced  by  Lady  Dyssrt,  ha 
band  only  acting  in  self-defence.    Her  violence  of 
her  grossly  insulting  and  injurious  language  XomtA^ 
Earl,  designed  to  provoke  and  irritate  him,  would  < 
any  harsh  expressions,  arising  from  momentary  ii 
which  are  not  assimilated  to  deliberate  actSi    (X^^ 
Oliver,*     The  result  of  the  evidence  is,  that  no 
proved,  legal  or  moral,  and  Lord  Dysart  is  entitled  to  ai 
tence  of  restitution. 

Harding,  D.,  on  the  same  side. 

Dr.  Lushinoton. — This  is  a  suit  for  the  restitutio' 
conjugal  rights,  and  the  marriage  being  established,  the( 
probandi  shifts,  and  it  is  upon  the  party  proceeded  i 
to  allege  and  prove  a  cause  sufficient  in  law  why  tbei 
order  of  return  to  cohabitation  should  not  be  nadt 
primary  defence  of  Lady  Dysart  is,  that  the  Earl  waij 
of  cruelty,  and  if  her  charges  be  proved,  it  is  clear  tint' 
only  must  Lord  Dysart  fail  in  obtaining  the  decree  he  pif J 
for,  but  that  Lady  Dysart  will  be  entitled  to  a  decree < 


*  1  Hagg.  C.  R.  364. 
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separation.   It  has  also  been  contended  by  the  Counsel  for      Nov.  19, 
Lady  Dysart,  that  even  if  the  evidence  does  not  legally      ^      ' 
establish  cruelty,  in  the  sense  in  which  these  Courts  under-       Dy9an. 
stand  the  word,  yet  that  enough  is  proved  to  induce  the 
Court  to  withhold  the  customary  order  that  Lady  Dysart 
should  return  to  cohabitation.    This  argument  raises  a  ques* 
tion  of  law  of  great  importance  and  of  equal  difficulty;  but 
it  is  clearly  the  second  question  in  the  cause,  and  I  shall, 
therefore,  for  the  present^  postpone  the  consideration  of  it — 
indeed,  till  I  have  disposed  of  the  main  issue  in  the  cause. 

It  is  wholly  unnecessary  to  say  a  word  as  to  what  consti- 
tutes l^^  cruelty.  The  meaning  of  that  term,  as  used  in 
these  Courts,  has  long  since  been  settled  by  high  authority, 
and,  moreover,  in  discussing  the  acts  charged,  I  must  advert 
to  the  standard  by  which  I  am  bound  to  measure  their 
effect. 

The  present  case  is  in  some  respects  different  from  those     Peculiar  fea- 

whicfa  ordinarily  occur  of  the  same  ffenus,  and  I  reirret  to  '*"**    ®'    ^^ 
,      "^  °  ®  case. 

say,  in  particulars  which  greatly  enhance  the  difficulty  of 
ascertaining  the  truth. 

The  marriage  took  place  on  the  23rd  September,   1819, 
twenty-five  years  since,  and  the  final  separation  in  April, 
18S7,  and,  added  to  this,  during  the  whole  of  this  long  pe- 
riod, the  parties  cohabited  together  under  the  roof  of  Lord 
Dysart  for  a  space  not  exceeding  three  years  ;  so  that  I  have 
to  consider  evidence  taken  in   some  instances  twenty  years 
after  the  fact,  and  even  as  to  tlie  most  proximate  act  of 
cruelty  alleged,  five  or  six  years  after  its  occurrence.   There 
are  two  evils  resulting  from  this  state  of  things,  both  aug- 
menting the  difficulties  in  this  case  of  discovering  the  truth  ; 
the  one  is,  that  the  memory  of  the  most  veracious  witness 
may  fail,  after  so  long  a  lapse  of  time,  and  this  is  peculiarly 
injurious  in  a  case  of  cruelty,  where  so  much  depends  upon 
a  knowledge  of  the  whole  transaction.    Again  ;  where  the 
actual  cohabitation  has  altogether  occupied  so  short  a  period 
in  a  married  life  of  so  long  a  duration,  the  Court  is  deprived 
of  the  ordinary  means  of  tracing  the  general  conduct  of  the 
parties.    I  allude  to  these  circumstances  because  they  have 
made  a  strong  impression  upon  my  mind,  and  should  the 
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Not.  19.      reasons  I  ^ve  for  my  judgmoit  not  prove  Mt«factwy,llif 
jy^^        niajy  in  some  degree  at  least,  account  for  it. 
j5y$art '         I  must  now  briefly  trace  the  history  of  the  patio.  Atii 
time  of  the  marriage,  in  1819,  the  Earl  of  Dyurtviik 
Manners,  the  eldest  son  of  Lord  Hantingtover;  bk  gm^ 
mother  was  the  CJountess  of  Dysart^  who  sorrindher 
Mr.  Manners  was  united  to  Miss  Toone,  dangfateref  CM 
Toone,  a  Director  of  the  East-India  Compsny;  aodik 
his  own  first  cousin.    Lord  Huntingtower,  bis  fiitbs,*' 
possessed  of  very  large  estates,  which  I  apprdiend»  ftm 
tenour  of  the  evidence,  were  entailed  upon  his  sod,ib1 
marriage  was  against  his  wishes,  and  consequently  he  w; 
held  from  his  son  all  pecuniary  assistance.  The  mat 
marriage  was  one  son,  bom  in  1820. 

Here,  for  the  present,  I  shall  stop;  it  is  certainly srt 
duty  to  enter  into  family  details  and  disputes  beyond 
is  indispensably  necessary  for  the  purposes  of  yoAti 
most  assuredly  I  have  no  inclination  so  to  do ;  but  1  lev 
hereafter,  in  the  discharge  of  that  duty,  I  shall  feel 
to  advert  to  some  particulars  on  which  I  would 
have  been  silent. 

In  considering  what  would  be  the  most  advisable 
for  me  to  take  in  framing  this  judgment,  it  first  occorni 
me  that,  as  the  cohabitation  lasted  till  January,  1837t 
true  question  was,  whether  an  act  of  cruelty  had  been 
mitted  since  that  period,  for  the  cohabitation  as  husbend 
wife  was  a  condonation  of  all  past  cruelty,  which  could 
be  revived  by  proof  of  a  fresh  act  of  cruelty.    Sadii 
cruelty  is  alleged  to  have  taken  place  on  the  23rd  Ji 
1837,  and  if  such  act  be  not  proved,  then,  accordiogti 
fixed  principles  governing  all  these  Courts,  the  former 
cruelty  cannot  be  revived.    But  if  such  alleged  act  of 
be  proved,  looking  at  the  nature  of  the  charge*  the 
though  by  no  means  certain,  consequence  would  bei 
Lady  Dysart  would  be  entitled  to  a  divorce.   This  wow' 
apparently  the  simplest  mode  of  viewing  this  case;  bi^ 
consideration,  I  abandoned  the  idea,  because,  as  the 
conduct  of  the  parties  may  have  a  bearing  upon  the 
tions  of  January,  1837,  and  the  credit  of  witnesses  m}* 
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pendy  even  as  to  this  act,  also  in  some  degree  upon  their      Kov.  19. 
evidence  as  to  others,  I  think  it  my  duty  to  pursue  a  con-      -T     ^ 
trary  course^  and  follow,  in  some  respects,  the  line  adopted       jSytari. 
by  Counsel ;  that  is,  to  look  at  the  facts  in  order  of  time. 
But  stilly  I  repeat,  the  nuiin  question  is  that  which  I  have 
stated,  and  which  I  must  not  lose  sight  of. 

From  the  time  of  the  marriage  till  December,  1820,  the  ChugMagtinst 
parties  resided  under  the  roof  of  Colonel  Toone.    The  first  ^"^^  ^' 
complaint  in  date  is  against  the  conduct  of  Lord  Dysart  on 
the  birth  of  his  son,  in  July,  1820,  pleaded  in  the  6th  article 
of  Lady  Dysart's  Allegation.   The  only  witness  to  prove  that 
article  is  Elizabeth  Tanswell,  speaking  nearly  twenty-three 
years  after  the  transaction  occurred.    The  Answer  of  Lord 
Dysart  has  been  read,  and  a  letter  from  Lord  Dysart  to  his 
wife,  dated  2(kh  September,  1820.    Now,  what  is  the  charge, 
according  to  the  evidence  of  Mrs.  Tanswell  ?     That  Dr. 
Batty  requested  Lord  Dysart  to  leave  the  room;  that  he 
declined  to  do  so,  unless  his  wife  desired  him ;  that  she  did 
so  request  himy  and  then  he  left  in  great  haste*  and  as  if 
much  offended. 

Without  adverting  either  to  the  Answer  or  to  the  letter, 
it  is  to  my  mind  most  clearly  manifest  that  no  ingenuity  can 
strain  this  conduct  into  an  act  of  legal  cruelty ;  it  has  none 
of  the  characteristics  of  such  an  act;  it  has  nothing  to  do 
with  personal  violence  or  menace ;  the  utmost  that  can  be 
made  of  it  is  this*  that  Lord  Dysart  took  offence  hastily, 
without  sufficient  cause,  and  manifested   it  imprudently, 
considering  the  time  and  circumstances.     The  Answer  of 
Lord  Dysart  and  the  letter   carry  the  case  no  further; 
indeed,  if  the  Answer  and  the  letter  are  to  be  considered, 
the  whole  must  be  taken,  and  not  a  part  only  ;  and  then  the 
gravamen,  if  such  it  could  be  called^  of  this  charge  would 
be  still  more  diminished,  for  it  would  be  shewn  that  it  was 
the  Countess  who  had  changed  her  mind  as  to  Lord  Dysart 
being  present,  and  not  that  Lord  Dysart  insisted  upon  it. 
As  to  the  propriety  or  impropriety  of  all  this,  it  is  not 
within  my  province  to  pass  an  opinion.     I  see  no  proof  of 
any  intention  on  the  part  of  Lord  Dysart  deliberately  to 
cause  suffering  to  his  wife. 


S«0  CONSISTORY  COURT.  [Mm.  T. 

Nov.  ]9.         The  letter  to  which  I  have  adverted  shews  thct,  at  tlni 

jZ~.        ^iirly  period  of  the  cohabitation^  the  affection  between  die 

DffaarL       parties  had  suffered  some  interruption,  and  a  state  of  feeb'ng 

had  been  generated  which  was  not  likdy  to  promote  their 

happiness  when  they  should  be  dwelling  together  akiae 

under  the  same  roof. 

About  the  21st  December,  1820,  Lord  and  Lady  Dysart 
went  to  reside  at  Edmonthorpe,  where  they  remained  tiQ 
April,  1821.  The  8th,  9th,  and  10th  articles  contain  the 
charges  of  misconduct  said  to  have  occurred  at  that  residence, 
and  here  it  may  be  expedient  to  notice  the  statement  diat 
the  house  was  dilapidated  and  almost  without  fumitory 
which  was  much  dwelt  upon  in  Argument,  and  it  was  add 
to  have  been  a  totally  unfit  residence  for  Lady  Dysart. 
Principles  of  Before  I  look  at  the  details  of  this  part  of  the  case,  I  wish 
Ti}A\  to  a  wife  ^^  consider  what  are  the  principles  of  law  which  most  be 
of  necessaries  applied  to  all  averments  of  that  description,  and  further 
and  comforts,  ^j^j^  respect  to  the  mode  of  living  adopted  by  Lord  Dysait; 
and  in  reference  to  this  subject,  it  was  observed  that  Lord 
Dysart,  at  this  time,  had  an  income  of  3,000/.  per  anmnn. 
Now  this  is  true  in  fact,  but  not  true  for  the  purpose  for 
which  it  was  argued  and  relied  upon,  because  the  income 
did  not  arise  from  any  property  in  his  own  possession,  but 
was  obtained  by  borrowing.  It  would  be  difficult  and 
most  dangerous  to  attempt  to  lay  down  any  precise  rule  as 
governing  the  conduct  of  a  husband  in  his  mode  and  style 
of  living,  so  far  as  concerns  his  wife.  The  Court  has  no 
authority  to  decide  upon  it,  save  so  far  as  it  may  fall  within 
its  jurisdiction,  and  its  jurisdiction  is  limited  to  cases  of 
cruelty  only.  Even,  however,  within  this  very  limited 
range  (and  I  am  not  disposed  to  extend  its  limits),  it  is 
obvious  that  the  means  and  rank  of  the  parties  must  raise 
some  distinction.  The  denial  of  necessaries  and  comforts, 
even  of  medical  assistance,  where  there  are  no  pecuniary 
resources,  never  can  be  construed  into  acts  of  cruelty.  But 
no  one  could,  I  think,  entertain  a  reasonable  doubt  but  that 
such  a  denial,  where  the  fortune  was  ample,  might  possibly, 
under  circumstances,  be  considered  in  a  different  light.  It 
also  appears  to  me  equally  clear,  that  necessaries  and  com* 
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forts  must  always  bear  some  rdation  to  the  rank  and  station  Nor.  Id. 
of  the  parties ;  where  the  persons  are  in  totally  different  y^"~T 
ranks  of  life^  the  words  <*  necessaries  and  comforts "  have  i>fatai, 
€liff*erent  significations.  A  wife  brought  ap  as  a  gentle- 
woman would  suffer  in  her  health  and  constitution^  nay, 
even  her  life  might  be  endangered,  by  a  mode  of  living 
which  would  be  even  comfortable  to  a  female  in  a  different 
grade  of  life.  All  this  is,  I  think,  quite  apparent,  and  such 
must  be  the  mode  of  viewing  these  cases  when  they  occur. 
But  let  there  be  no  mistake.  I  speak  of  "  necessaries  and 
comforts/'  not  of  luxuries  and  enjoyments.  Whether  the 
question  relate  to  houses,  furniture^  carriage,  or  provisions^ 
the  Court  abjures  all  right  to  enter  upon  a  consideration  of 
it,  beyond  what  is  necessary  to  ascertain  that  the  health  and 
ordinary  comfort  of  the  wife  are  preserved.  As  to  every 
thing  beyond  this,  the  husband,  so  far  as  the  law  is  con- 
cerned, is  the  sole  judge,  and  to  his  will  the  wife  is  bound 
to  submit*  No  human  tribunal  has  authority  to  interfere, 
and  none  could  interfere  with  real  benefit  to  the  public 
interest. 

The  two  witnesses  to  establish  the  circumstances  pleaded 
to  have  occurred  at  Edraonthorpe  are  Elizabeth  Tanswell 
and  Eleanor  Woodley.  As  regards  any  personal  violence 
offered  to  Lady  Dysart,  though  pleaded  in  the  9th  article, 
the  proof  totally  and  entirely  fails.  The  facts  pleaded  in 
the  10th  article,  as  to  quitting  the  house  in  April,  as  deposed 
to  by  the  witnesses,  were  admitted^  by  Lady  Dysart's 
Counsel  not  to  constitute  cruelty.  Then  what  remains  of 
this  part  of  the  case  ?  Why  that  the  house  was  out  of  re- 
pair ;  in  that  respect,  both  witnesses  agree,  but  they  differ 
as  to  the  quantum  of  furniture.  What  can  possibly  be  made 
of  this ;  or  the  statements  as  to  the  provisions,  which  are  so 
vague,  and  in  some  respects  contradictory,  as  to  prove 
nothing  at  all  on  which  the  Court  can  rely  ?  It  appears  to 
me  useless  to  examine  the  opposing  evidence,  for  this  part 
of  the  case  falls  to  the  ground  by  its  own  weakness. 

After  quitting  Edmonthorpe,  Lady  Dysart  appears  to 
have  resided  with  her  father  till  January,  1822;  she  then 
joined  her  husband  at  Irnham,  where   she  remained  till 
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Not.  19.  August,  1822.  The  articles  which  relate  to  this  period  are 
j[)ygartr.  ^^  l^th^  12th,  and  13th  articles.  The  witnesses  to  prove 
I^MrC  them  are  Meginley  and  Marianne  Holmes.  I  should  have 
been  desirous  of  considering  these  occurrences  separatdj 
(as  thej  ought  if  possible),  if  I  had  found  it  practicable  to 
do  so,  but  I  find  it  necessary  to  unite  in  the  same  consideni- 
tion  the  charges  pleaded  in  the  14di  and  15th  articles,  whidi 
apply  to  a  subsequent  residence,  viz.  from  July,  182S,  to 
April,  1824 :  I  find  it  requisite  so  to  do,  because  the  wit* 
nesses  do  not  sufficiently  distinguish  the  periods,  and  it  is 
impossible  to  fix  their  evidence  to  particular  articles,  and 
also  to  save  useless  repetition. 

As  to  the  state  and  condition  of  the  house  at  Imham, 
I  shall  say  nothing,  for  I  am  clearly  of  opinion,  that,  if  I 
were  to  take  the  whole  of  the  affirmative  evidence  as  true^ 
without  any  regard  to  the  testimony  on  the  other  side^  the 
facts  do  not  amount  to  legal  cruelty,  and  that  alone  is 
within  the  province  of  the  Court.  My  attention  will  be 
applied  to  the  acts  of  personal  violence. 

The  first  transaction  which  can  by  possibility  fall  within 
that  class  is  the  circumstance  deposed  to  on  the  ISth  article 
by  Elizabeth  Meginley.    She  says : 

I  cannot  at  a]l  speak  to  the  time,  or  any  thing  aboat  it,  when 
that  happened  of  which  I  will  now  depose.  Lady  Dysart  had 
gone  with  the  child  to  dine  below-stairs  with  his  Lordship* 
I  remained  above,  and  while  there  I  heard  Lord  Dysart's  voice 
loud  and  passionate  below,  as  if,  and,  as  I  had  no  doubt,  qaarrel- 
ling  with  and  abasing  her.  He  was  so  loud  and  so  violent,  that 
1  was  alarmed  for  her,  and  went  down  to  the  room  door ;  1  tried 
to  open  it,  but  it  was  fastened  on  the  inside.  1  then  knocked, 
making,  as  my  excuse,  as  if  I  wanted  the  child  for  its  supper^ 
Lord  Dysart  opened  the  door,  and  then,  as  I  had  expected,  from 
the  room  being  still,  I  saw  her  Ladyship  lying  on  the  floor  in  a 
fainting  fit.  She  had  fainted  away.  I  ran  for  restoratives,  and, 
with  their  aid,  brought  her  to,  and  lifted  her  on  chairs  first,  and 
then  helped  her  up-stairs.  In  so  doing,  Lord  Dysart,  as  I  recol- 
lect, assisted  me,  at  least  in  the  room.  I  think  that  Lady  Dysart 
went  up-stairs  with  my  help  alone.  1  saw  no  violence  :  all  passion 
had  subsided  before  I  got  into  the  room ;  it  was  time  it  should 
when  she  had  fainted.    The  violence  that  led  to  it  I  heard  dis- 
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tiDcUy,  as  I  have  deposed ;  and  I  remember  the  child,  though  so  Not.  19. 
youog,  only  between  two  and  three  years  old,  as  T  recollect,  " 

stamping  his  little  foot  in  indignation  against  his  father,  and  say-  ^OuMorL ' 
tng  some  words,  which  1  cannot  undertake  to  remember. 

I  am  of  opinion  that  this  evidence  is  not  sufficient  to 
establish  an  act  of  cruelty;  for  what  is  the  substance  of  it? 
That  the  witness  heard  an  altercation  take  place  between 
the  parties,  and  that  she  then  went  to  the  door,  which  she 
found  locked,  but  it  was  opened  by  Lord  Dysart,  and  then 
she  found  Lady  Dysart  in  a  fainting  fit.  She  was  not  pre- 
sent at  the  commencement  of  the  transaction ;  she  does 
not,  and  cannot,  depose  as  to  the  origin  of  it,  or  which  was 
to  blame.  No  one  acquainted  with  the  doctrine  of  these 
Courts,  and  with  the  nature  of  the  proof  required  in 
charges  of  cruelty,  can  contend  that  this  is  proved  to  be 
an  act  of  cruelty.  Here  is  no  evidence  either  of  personal 
violence  or  of  threats ;  there  is  evidence  of  nothing  but  of 
an  altercation,  and  a  fainting  fit,  and  as  to  the  conduct  of 
the  child  on  the  occasion,  which  alone  could  give  it  a  com- 
plexion of  cruelty, — that  is,  that  the  violence  arose  from  the 
Earl  of  Dysart,  who  was  alone  culpable^ — I  should  think  it 
most  extraordinary,  indeed,  if  the  Court  were  to  venture  to 
found  any  conclusion  upon  the  conduct  of  a  child  not  four 
years  old,  let  the  occurrence  have  taken  place  when  it  will ; 
but  as  to  the  date,  the  witness  cannot  speak.  When  I  re- 
collect, also,  that  this  was  an  occurrence  of  twenty  years 
ago,  deposed  to  by  a  single  witness,  whose  memory  is  so 
frail  that  she  cannot  attempt  to  fix  a  date,  I  cannot  say  judi- 
cially that  I  can  found  any  conclusion  against  Lord  Dysart 
on  this  occasion. 

To  proceed  further  with  the  evidence  of  this  witness,  I 
come  to  the  transactions  mentioned  in  the  14th  and  15th 
articles,  and  here  the  witness  is  equally  unable  to  specify  dates 
or  times.    This  is  called  *'  the  Rushlight  Scene."  She  says : — 

14.  I  remember  Lady  Dysart  going  up-stairs  one  night.    I  can- 
not say  at  what  hour.     1  know  nothing  of  any  appointment  with 
her  husband.     She  was  up  there  a  long  time.     1  heard  his  Lord- 
ship quarrelling  with  her  very  much,  in  a  loud  tone  of  voice.   I  did 
not  hear  the  words,  but  I  could  tell  that  he  was  in  a  violent 
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Nov.  10.      pAMioD ;  and  hearing  that,  I  went  to  my  own  room-door,  and  calling 
to  him,  told  him  I  could  not  bear  it  any  longer.    He  damned  me, 

^rS^alJ'  *^*^  ^®^^  "™®  '  might  go  out  of  the  house.  They  were  not  in  my  sight 
at  this  time.  I  believe  that  shortly  afterwards  I  heard  her  call  oat 
"  Murder!"  how  often  I  cannot  say ;  it  might  be  two  or  three  times. 
That  was,  I  think,  after  I  had  so  spoken,  as  I  have  said,  but  I  am 
not  sure.  I  called  out  to  him  that  I  could  bear  it  no  longer,  and 
let  the  consequence  be  what  it  would,  I  would  come  up-stairs  to 
them.  His  Lordship  said,  if  I  did,  he  would  throw  me  over  the 
banisters.  I  then  went  to  the  door  of  Mr.  Felix  Talmasb.  To 
my  first  knock  there  was  no  answer.  When  I  knocked  again, 
more  loudly,  he  came  to  the  door.  I  had  prepared  some  sal  vola- 
tile and  water  in  the  meantime,  being  pretty  certain,  from  her 
Ladyship's  silence,  that  she  had  fainted.  I  tried  to  persuade  Mr. 
Talmasb  to  take  the  glass  up-stairs.  Lord  Dysart,  bearing  what 
passed,  called  out  that,  if  he  came,  he  would  serve  him  the  same. 
Mr.  Talmasb  was  so  afraid  of  his  brother,  that  he  entreated  me  not 
to  go,  and  yet  he  did  not  like  going  himself.  I  then  told  him  that 
one  of  us  would  go,  and,  therefore,  if  he  did  not,  I  should.  So  then 
he  went,  and  not  long  afterwards  they  brought  her  Ladyship  down, 
carrying  her  one  at  her  head  the  other  at  her  feet.  I  staid  at  the 
foot  of  the  stairs  till  they  were  down.  She  was  quite  lifeless, 
apparently.  The  only  noise  I  had  heard  besides  that  of  voices  was 
a  scuffling  as  in  the  passage,  which  was  followed  by  her  cry  of 
"Murder!"  after  which  Lady  Dysart  was  silent.  It  was  a  long 
time,  but  I  am  not  able  to  say  how  long,  before  she  came  to  her- 
self. I  said  to  him,  **  Oh,  sir,  what  a  scene  is  this !"  He  answered 
something,  I  do  not  remember  what  it  was,  but  he  seemed  to  be 
quite  calm — frightened  I  have  no  doubt  he  was. 

15.  Lady  Dysart  was  long  in  coming  to  herself:  she  was  faint- 
ing more  or  less  through  the  night.  In  the  morning,  Mr.  Felix 
Talmasb  went  for  medical  assistance.  He  brought  Mr.  Colling- 
wood,  of  Corby,  who  is  since  deceased,  as  I  believe.  I  do  not 
know  that  Lord  Dysart  had  refused  to  allow  medical  advice ;  to 
all  appearance  she  needed  it ;  it  was  enough  to  make  any  one  ill. 
Mr.  Collingwood  prescribed  medicine,  which  she  took  internally. 
He  sent  a  lotion  also  :  I  remember  that  more  particularly,  because 
I  did  and  do  believe  that  she  had  received  a  blow,  from  a  kick,  as 
she  said,  by  his  Lordship,  in  the  lower  part  of  her  body.  I  know 
of  no  bruise,  that  was  visible  to  me,  requiring  a  lotion. 

The  facts  deposed  to  upon  these  two  articles  taken  toge- 
ther approach  much  more  closely  to  a  case  of  personal  ill- 
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usage,  such  as  is  cognizant  by  these  Courts,  than  any  in  the       Nov.  19. 
preceding  married  life  of  these  parties.    It  is  proved  that  the      j^    T 
parties  were  heard  quarrelling  up-stairs ;  that  Lord  Dysart       DysarL ' 
was  in  a  violent  passion,  and  that  such  was  the  condition  of 
Lady  Dysart,  that  he  and  his  brother  brought  her  down  in  a 
fainting  fit.     It  appears  that  Lady  Dysart  was  subject  to 
hysterics.     But  the  most  important  part  of  Meginley's  tes- 
timony is  that  given  on  the  15th  article^  whence  it  appears 
that  Mr.  Felix  Tollemache^  on  the  next  day,  fetched  a  medi- 
cal person,  who  prescribed  for  Lady  Dysart^  and  the  appli- 
cation of  a  lotion  to  an  injury  said  to  have  been  inflicted 
upon  her  by  Lord  Dysart.    Now,  I  think  it  cannot  be  denied 
that,  if  all  this  evidence  is  true  and  uncontradicted,  it  would 
go  very  far  to  prove  that  some  injury  had  been  received  by 
Lady  Dysart  in  the  quarrel  of  the  night  preceding,  though 
I  entertain  some  doubt  whether  I  can  admit  the  declaration       Declaration 
of  Lady  Dysart,  attributing  the  injury  to  a  kick  from  Lord  of  the  wife. 
Dysart,  for  that  is  almost  the  gist  of  the  question  ;  and  for 
this  reason :  though  Lady  Dysart  may  have  received  in  the 
scuffle  an  injury,  it  might  not  have  been  inflicted  by  Lord 
Dysart  intentionally,  and  as  the  witness  was  not  present,  all 
depends  upon    the   declaration   of  Lady  Dysart,   and   fion 
constat  when  that  declaration  was  made.     I  must  look   at 
it  in   a  legal  point  of  view.     In  order  to  render  the  decla- 
ration admissible,  it  must  have  been  made  recenti  Jaclo ; 
a  declaration   made  afterwards  never  can  be  admitted.     I 
must  regret  that  the  Examiner  had  not  seen  the  importance 
of  this  point  and  sifted  it  more  closely.     It  is  a  rule  of  law, 
that  such  declarations   can  be  received  only  when  they  are 
made  recenti  facto ,  and  are  part  of  the  res  gesta,  and  the 
parties  seeking  to  make  them  evidence  are  bound  to  shew 
that  they  are  so. 

I  must  now  look  to  the  evidence  of  this  witness  on  inter- 
rogatory— the  28th  and  29th  apply  to  this  occurrence. 
The  answers  of  the  witness  to  these  interrogatories,  in 
efiect,  leave  the  case  exactly  where  it  was  ;  they  only  make 
it  more  clear  that  the  witness  saw  no  more  than  she 
has  set  forth  in  her  evidence  in  chief.  Her  words  are, 
**  I  knew  of  nothing  that  passed  up  there  before  the  noise 
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Nov.  19.      of  which  I  have  deposed:'*  so  that  she  knew  nothing  of  the 

' —         original  dispute. 
Dytart.  Marianne  Holmes  throws  no  light  upon  the  transaction ; 

indeed  she  knows  absolutely  nothing  of  any  important  part 
of  it.  She  speaks  apparently  to  the  commencement,  but  to 
a  matter  which  is  of  very  slight  importance,  namely,  that 
Lady  Dysart  went  to  Lord  Dysart  for  a  rushlight. 

Here  ends  all  the  direct  evidence  as  to  these  averments, 
one  of  the  most  important  parts  of  the  case.  I  am  not 
aware  that  any  other  witness  speaks  to  any  of  these  allega- 
tions as  to  the  use  of  personal  violence.  Now  can  I  say 
that  these  acts  (I  allude  to  the  last  transaction)  are  satis- 
factorily proved  ?  Ought  I  to  trust  implicitly  to  the  evi- 
dence of  Meginley  ?  I  see  no  reason  to  infer,  from  any 
part  of  her  evidence,  that  she  wilfully  desires  to  mislead 
the  Court ;  it  is  but  justice  to  her  to  say  that  she  is  a  care- 
ful witness,  not  deposing  as  a  partisan.  Stilly  as  to  the 
main  facts,  she  is  a  single  witness,  one  attached,  and  undar 
some  obligations,  to  Lady  Dysart ;  and  what  interposes  a 
still  greater  difficulty,  that  which  alone  immediately  con- 
cerns the  act  of  violence  with  Lord  Dysart,  is  a  declaration 
of  Lady  Dysart,  non  constat  when  made,  and  this  twenty 
years  afler  the  occurrence.  Were  this  a  single  point,  on 
which  the  whole  case  might  turn,  I  confess  the  question 
would  admit  of  very  great  doubt ;  but  I  cannot  so  dispose 
of  this  case ;  I  must  look  at  the  whole  circumstances,  and, 
having  so  done,  I  must  then  give  this  incident  the  weight 
to  which  I  think  it,  on  the  whole,  fairly  entitled. 

1  shall  follow  the  course  of  the  Libel,  and  proceed  to 
notice  the  16tli  article,  which  pleads  that  Lord  Dysart  went 
to  reside  at  the  cottage  of  Corby  in  April,  1824,  and  his 
conduct  whilst  there.  I  think  I  can  comprise  in  a  few 
words  all  that  I  conceive  it  necessary  to  say  on  that  subjects 
Eccentricity  The  conduct  of  Lord  Dysart,  in  all  that  relates  to  this 
of  the  husband,  yggjjjgi^^jp^    jg    marked    by  circumstances  of    extraordinary 

eccentricity.  The  Court  is  not  called  upon,  in  the  exercise 
of  the  functions  confided  to  it,  to  find  any  explanation  of 
such  conduct,  and  I  certainly  will  not  travel  out  of  my  way 
to  try  to  make  such  a  discovery.     When    I    find  conduct 
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towards  a   wife  likely   to  prove  dangerous  to  her  safety^      ^ov.  19. 
but  not  in    other  cases,    I    should  consider  such    conduct  ' — 

within  my  cognizance,  whatever  might  have  been  the  Dy$ari, 
cause,  whether  arising  from  natural  violence  of  disposition, 
from  want  of  moral  control,  or  from  eccentricity.  It  is 
for  me  to  consider  the  conduct  itself,  and  its  probable 
consequences;  the  motives  and  causes  cannot  hold  the 
hand  of  the  Court,  unless  the  wife  is  to  blame,  which  is 
a  wholly  different  consideration.  In  plainer  words,  even  if 
I  were  satisfied  that  conduct  dangerous  in  itself  arose  from 
morbid  feelings  out  of  the  control  of  the  husband,  I  must 
act  if  the  danger  exist ;  where  such  conduct  is  proved, 
I  must  provide  a  remedy  for  it,  though  it  is  not  the  pro- 
vince of  the  Court  to  inquire  into  or  ascertain  the  cause. 
In  the  present  case,  however,  the  Court  is  not  required  to 
say  whether,  if  there  had  been  no  charge  of  cruelty,  it 
would  have  interposed  its  authority  to  compel  Lady  Dysart 
to  return  to  her  husband  whilst  living  at  Corby.  All  I  am  Its  applicabi- 
called  upon  to  say  is,  how  such  residence  and  mode  of  life,  "^ ^^  ^®  P'®- 
twenty  years  past,  affect  the  present  suit ;  and  I  answer, 
directly,  not  at  all,  and  indirectly,  only  so  far  as  it  is  one  of 
the  ingredients  of  the  case,  which  must  not  be  entirely  lost 
sight  of  when  the  Court  comes  to  view  the  case  as  a  whole- 
In  1825,  Lady  Dysart,  as  pleaded  in  the  17th  article, 
went  to  Buckminster,  and  I  think  it  is  proved  that  she  did 
so  by  the  desire  of  some  of  Lord  Dysart's  family  ;  but  it  is 
unnecessary  to  go  through  the  evidence  on  this  article,  for, 
assuming  it  to  be  true,  as  pleaded,  that  Lord  Dysart  refused 
to  go  over  to  Buckminster  to  see  his  son  when  dangerously 
ill,  such  circumstance  cannot  affect  the  issue  which  I  have 
to  try.  I  do  not  think  that  the  exhibition  of  a  want  of 
feeling  towards  the  child  was  an  act  of  cruelty  to  the  wife. 
No  doubt,  if  he  had  been  living  under  the  same  roof  with 
the  mother  and  child,  and  the  child  had  become  seriously 
ill,  and  the  husband  had  shewn  an  utter  indifference,  and 
treated  it  with  neglect  and  severity,  that  would  have  been  a 
circumstance  which  the  Court  would  not  have  left  out  of  its 
consideration  ;  but  I  do  not  think  that,  if  a  father  does  not 
come  to  visit  a  child  who  is  ill,  that  child  being  under  the 
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Nov.  19.     protection  of  his  wife,  it  must  be  refi^rded  as  an  act  of 
'  cruelty  to  the  mother  herself.     Such  inquiries  would  be  apt 

Dy»art       to  lead  the  Court  astray^  and  would  be  foreign  to  the  princi- 
pal issue  I  have  to  determine. 

Lady  Dysart's  second  visit  to  Buckminster  is  more  im- 
portant ;  it  took  place  in  July,  1826,  and  she  continued  there 
till  the  spring  of  1827.  Lord  Dysart  had  been  induced, 
also,  to  take  up  his  abode  in  his  father's  house,  and  during 
this  renewed  cohabitation,  ill-usage  amounting  to  1^^ 
cruelty  is  charged  against  Lord  Dysart.  I  will  examine  the 
evidence  to  see  how  far  it  is  proved. 

The  only  witness  to  prove  the  affirmative  is  Elizabeth 
Parker,  then  a  housemaid  in  Lord  Huntingtower*8  family, 
and  since,  and  when  examined,  in  the  service  of  Mrs.  Toone, 
Lady  Dysart's  mother.  This  witness  deposes  to  very  ex- 
traordinary habits  in  which  Lord  Dysart  was  then  accus- 
tomed to  indulge ;  to  his  locking  up  his  bed- room,  and 
excluding  Lady  Dysart  and  all  other  persons  till  most  un- 
reasonably late  hours  of  the  night,  no  doubt  to  het  great 
annoyance  and  inconvenience.  But,  however  vexatious  this 
conduct  was,  it  is  only  of  importance  as  shewing  the  spirit 
by  which  Lord  Dysart  whs  actuated,  and  his  disregard  of 
his  wife's  comforts;  alone  it  is  impossible  to  call  it  legal 
cruelty. 
Language  of  There  is,  however,  another  circumstance  I  must  notice, — 
^^fed^'tT^tK  the  language  which  Lord  Dysart  applied  to  Lady  Dysart, 
wife.  which  was   certainly,  if  this  witness  be   credited,    of  the 

foulest  and  most  disgraceful  description,  shewing  that,  at  the 
time  it  was  used,  Lord  Dysart  was  totally  forgetful  of  all 
respect  for  himself,  and  all  delicacy  towards  his  wife.  It  is 
not  to  be  expected  that  the  Court  would  repeat  the  words 
he  used.  Such  language  alone  may  not  be  cruelty  in  its 
legal  sense  ;  but  the  use  of  it  would  induce  the  Court  more 
leadily  to  believe  evidence  as  to  personal  violence,  for  it 
would  manifest  a  total  want  of  self-command,  and  an  ab- 
sence of  all  controlling  principle. 

With  regard  to  personal  violence,  the  evidence  of  this  wit- 
ness is  this: — that  she  did  not  witness  any  pinching  or 
actual  violence;  but  she  heard  Lady  Dysart  scream  "  Mur- 
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der !  "  and  has  seen  her  in  hysterics ;  she  has  seen  the  marks 
of  bruises  which  must  have  been  caused  by  violence ;  but 
she  did  not  witness  it.  I  am  not  aware  of  any  authority,  or 
indeed  principle,  which  would  justify  me  in  saying  that 
those  marks  must  have  been  occasioned  by  Lord  Dysart«  and 
what  is  equally  material,  that  force  was  used  in  a  manner 
and  form  to  constitute  legal  cruelty.  I  might  by  connecting 
circumstances  together  come  to  such  a  conclusion ;  but 
where  there  is  a  hiatus  in  the  evidence,  I  cannot  fill  it  up. 
I  have  the  more  difficulty  in  coming  to  this  conclusion  of 
legal  cruelty,  when  I  call  to  mind  the  violent  squabbles 
which  afterwards  ensued,  in  which,  as  I  think,  it  will 
presently  appear,  both  parties  were  in  some  degree  actors. 

Lady  Dysart  quits  Buckminster  in  June,  1827,  and  does 
not  return  thither  till  1834.  During  the  whole  of  that 
period  (seven  years),  she  resided  with  her  family,  and,  as 
would  appear,  at  their  cost  and  expense.  Occasionally, 
Lord  Dysart  visits  her,  and  they  cohabit  together  as  hus- 
band and  wife.  This  residence  apart  from  Lord  Dysart  is 
pleaded  to  have  been  with  his  consent;  and  I  think  all 
the  circumstances  shew  that  it  was  the  result  of  mutual 
consent. 

In  1833,  Lord  Huntingtower  (the  father  of  Lord  Dysart) 
dies,  and  the  cohabitation  is  again  renewed — it  does  not  ap- 
pear, and  it  matters  little,  for  what  particular  reason — in 
Hyde  Park-place,  and  continues  for  a  short  time.  On  the 
part  of  Lady  Dysart,  there  is  no  oral  evidence  as  to  any 
(what  I  call)  misconduct,  until  her  return  to  Buckminster, 
which  occurred  in  1836.  It  is  to  that  period  and  the  occur- 
rences taking  place  till  the  end  of  the  cohabitation,  to  which 
I  must  now  address  my  best  attention.  I  must  do  so  with 
the  view  of  ascertaining  not  only  whether  such  acts  of 
cruelty  were  committed  as  would  revive  all  former  acts,  if 
any  such  there  were,  but  whether  they  would  have  the 
effect  of  entitling  the  wife  to  a  separation  ;  for  it  must  not 
be  forgotten  that  this  return  to  cohabitation,  from  whatever 
motive,  operated  as  an  entire  condonation  in  law  of  all  the 
past,  be  it  what  it  might. 

The  transactions  I  am  about  to  consider  are,  in  my  judg- 
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Nov.  19.  ment,  beyond  all  question,  the  most  important  to  the  dedncfo 
o£  this  case,  not  only  because,  without  them,  Lady  Dysart'i 
DytarL  case,  if  every  letter  was  proved  as  laid,  must  fail  in  law,  by 
reason  of  the  admitted  condonation  by  renewed  cohabitation ; 
but  also  because,  though  they  are  now  transactions  of  seven 
or  eight  years'  standing,  still  they  are  the  most  recent,  and 
respecting  which  the  hope  of  something  like  accurate  evi- 
dence may  with  most  reason  be  expected. 

Now  I  shall  pursue  my  former  course,  and  take  the  affirm 
mative  evidence  first  into  consideration  ;  indeed,  hitherto,  I 
have  examined  none  other,  and  have  had  no  occasion  to  do 
so.  In  order  to  render  my  observations  more  dear,  I  dball 
endeavour  to  make  a  division  of  the  subject-matter ;  namely, 
of  the  occurrences  taking  place  between  July,  1836,  and 
April,  1837.  First,  general  ill-treatment,  and  in  this  I 
include  words  of  abuse  and  improper  deprivations.  Se- 
condly, conduct  directly  falling  within  the  definition  of 
legal  cruelty. 

Mrs.  Hill  is  the  only  witness  produced  by  Lady  Dysart 
upon  this  part  of  the  case.  I  shall  examine  what  she 
has  proved,  assuming  for  the  present  that  she  is  enti- 
tled to  credit,  and  not  contradicted.  Her  credit  and  the 
opposing  evidence  I  shall  consider  afterwards.  With- 
out travelling  through  this  evidence  in  all  its  details,  the 
result  appears  to  be,  that  Lord  Dysart  kept  every  thing 
under  his  own  control  at  Buckminster,  including  all  those 
matters  which  are  generally  committed  to  the  charge  and 
superintendence  of  a  lady  ;  that  the  house  was  in  many 
respects  in  a  most  uncomfortable  condition,  there  being  but 
one  sitting-room  for  all  purposes,  and  the  furniture,  carpets, 
and  all  similar  matters,  not  arranged  with  any  due  regard  to 
Lady  Dysart's  accommodation ;  a  very  scarce  supply  of 
coals,  linen,  and  tea-things,  and,  in  one  particular  respect, 
a  disregard  for  Lady  Dysart's  health  and  comfort,  if  this 
witness  speaks  truly,  which  is  very  disgusting — and  this  for 
the  almost  incredible  purpose  of  obtaining  manure  for  the 
land.  That  there  was  abundance  of  provisions,  though 
coarsely  cooked,  is,  I  think,  beyond  doubt.  Conduct  of 
this  description   is  petty  tyranny  ;    it  may   shew    either   a 
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miserly  spirit  of  penuriousness,  or  a  very  peculiar  disposition      Nov.  19. 
of  mind,  or  a  very  culpable  indifference  to  the  happiness  and      j^ 
comfort  of  Lady  Dysart.    Such  disregard  of  feelings,  and       Dysart. 
even  of  proper  decency,  may  be  a  breach  of  moral  obliga- 
tions ;  but  I  am  not  aware  that  1  can  press  such  facts  within 
the  limits  of  legal  cruelty.     All  these  circumstances,  there- 
fore, even  combined,  I  consider,  do  not  amount  to  legal 
cruelty ;  but  they  are  not  unimportant  with  regard  to  other 
matters,  as  indicia  of  the  mind  and  disposition,  and  of  the 
animus  with  which  other  acts  were  done. 

Under  this  branch  of  the  case  may  be  included  the  Ian-  Language  of 
guage  sworn  to  have  been  used  by  Lord  Dysart  to  Lady  "*"*>■"  • 
Dysart,  by  this  witness,  in  her  evidence  on  the  32nd  article. 
I  shall  not  read  the  words.  It  is  impossible  that  grosser 
terms  could  be  applied  by  any  man  to  any  woman  even  in 
the  lowest  and  most  debased  condition  of  life.  If,  under 
any  circumstances,  Lord  Dysart  did  so  entirely  forget  what 
was  due  to  his  wife — ^against  whose  moral  conduct  there  is 
not  the  slightest  impeachment — as  to  apply  terms  to  her 
which  could  be  applied  to  no  woman  of  ordinary  modesty — 
if  he  did  so  entirely  lose  all  control  over  himself  as  to  use 
the  expressions  imputed  to  him ;  most  assuredly,  no  words 
of  condemnation  would  be  too  strong,  and  though  the  ex- 
pressions did  not  contain  threats  (though  some  approach  Its  effect  on 
thereto),  the  effect  on  the  mind  of  the  Court  would  be,  not  ^^®' 
that  abuse,  however  outrageous,  was  alone  legal  cruelty,  but 
that  such  a  total  abandonment  of  all  self-control  would  be  a 
circumstance  admissible,  to  shew  the  danger  of  future  coha- 
bitation ;  and  if  personal  danger  there  be,  from  whatever 
cause,  then  a  Court  of  justice  is  bound  to  protect  a  wife 
against  it. 

But  to  come  to  the  more  material  parts  of  the  evidence  of   Charge  of  vio- 
this  witness ;  her  evidence  on  the  30th  article  is  as  follows  :  ^®"c®- 

I  remember  a  particular  circumstance  that  occurred  at  Buck- 
minster  about  the  8th  December,  1836.  1  j^peak  to  the  date  now 
from  recollection  ;  but  I  have  a  memorandum  of  it  and  of  much 
besides  that  occurred  there.  I  hare  it  not  with  me  now.  I  made 
it  while  there  at  the  suggestion  of  Lady  Dysart.  In  the  evening 
of  which  1  am  now  deposing,  I  went  up-stairs  to  my  lady's  bed- 
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Nov.  19,  room  (I  cannot  say  the  hour,  perhaps  from  10  to  11  o'clock)  in 
j^~Z  consequence  of  what  I  heard  from  other  servants,  and  when  I  |^ot 
DygfirL '  ^licre,  I  saw  Lord  and  Lady  Dysart  both  lying  oo  the  floor  toge- 
ther, he  undermost  on  his  back,  holding  her  by  the  hands ;  she 
lay  with  her  back  on  his  chest  and  her  hands  crossed  before  her,  so 
that  his  arms  were  round  her;  he  appeared  to  be  holding  her 
forcibly.  Her  Ladyship  told  me  she  should  be  strangled.  There 
would  be  no  fear  of  that,  I  think,  though  she  might  have  been  hurt 
on  the  chest  from  the  manner  in  which  he  held  her.  8he  told  me 
to  fetch  a  pillow  for  her  head,  for,  in  the  direction  in  which  she  lay, 
it  was  hanging.  I  fetched  it,  and  then  his  Lordship  told  me  to  pot 
it  down  **  there,"'  which  I  did,  thinking  it  was  for  her  Ladyship's 
head,  but  he  immediately  clapped  bis  own  upon  it,  and  said  it 
would  do  very  nicely.  He  said  more,  but  I  do  not  remember  hia 
words,  apparently  as  if  he  wished  to  turn  it  off  as  a  joke.  From 
what  passed  while  1  was  in  the  room,  I  understood  it  to  have  begun 
from  a  dispute  about  a  new  housemaid,  whom  Lady  Dysart  would 
not  allow  to  make  her  bed,  which  Lord  Dysart  insisted  she  should. 
He  held  her  till  she  should  say  something  that  he  wished  her  to 
say,  but  she  for  some  time  would  not,  I  suppose  for  as  much  as 
half  an  hour  after  I  was  in  the  room,  and  when  she  said  it,  what* 
ever  it  was,  some  nonsensical  thing  it  seemed  to  be,  he  let  her  get 
up.  I  observed  that  her  Ladyship's  wrists  were  discoloured  for 
some  days  afterwards,  and  she  complained  of  her  bosom  also.  She 
was  hurt,  I  do  not  know  that  I  could  say  seriously ;  she  was 
bruised,  and  appeared  to  be  so  for  some  days. 

On  the  29th  interrogatory,  she  says  that,  when  she  entered 
the  room,  Lord  Dysart  **  might,  possibly  did,  say,  *  Here, 
Shaw  ;  here's  a  pretty  piece  of  business  !  *  **  and  she  adds : 
"  They  were  laughing  part  of  the  time." 

Now  I  shall  not  waste  time  in  endeavouring  to  ascertain 
the  origin  of  this  dispute  ;  indeed,  the  evidence  does  not 
enable  me  to  do  so  satisfactorily,  for  it  is  rather  the  belief 
than  the  knowledge  of  the  witness.  Here  certainly  was  the 
use  of  force,  and  for  an  object  not  justifiable,  that  is,  to 
compel  Lady  Dysart  to  make  some  promise  or  declaration. 
But  I  am  not  satisfied  that  all  this  was  done  in  the  spirit  of 
lawless  violence ;  I  am  not  clear  that  both  parties  were  not 
equally  to  blame ;  that  this  scuffle,  or  whatever  else  it  may 
be  called,  was  not  a  species  of  horse-play,  in  which  both  to 
a  certain  extent  participated.     When  I  find  that  both  parties 
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were  hmglnng,  I  am  sure  Lady  Dynrt  could  have  had  no       kTot.  19^ 
apprehension  of  mischief  on  that  occasion.     The  result  in         ' — 
my  mmd  is,  that  this  transaction  cannot  be  imputed  to  Lord       llfmrt  * 
Djsart  as  a  deliberate  act  of  legal  cruelty. 

There  still  remains,  I  regret  to  say,  another  subject  of 
much  greater  importance ;  I  mean  the  charge  of  ill-usage 
on  the  23rd  January,  contained  in  the  S2nd  article.  I  again 
refer  to  the  evidence  of  Mrs.  Hill : 

On  the  23rd  January,  1837,  being  in  my  own  room,  about  10 
o'clock  at  night,  I  beard  Lord  and  Lady  Dysart  come  up  stairi, 
and  also  William  Pick,  a  man  who  waited  upon  his  Lordship. 
They  went  into  Lady  Dysart's  bedroom,  and  soon  afterwards  I 
heard  the  sound   of  high  words  between  my  Lord  and  Lady. 
Presently  afterwards,  I  heard  Lady  Dysart  call  out  ''Murder!** 
and  thereupon  I  went  into  the  room.    Lord  Dysart  was  sitting  on 
the  floor,  with  his  legs  extended,  holding  her  Ladyship  before  him, 
much  in  the  same  way  as  on  the  occasion  before  deposed  of,  only 
that  they  were  sitting,  not  lying.    He  was  then  holding  her  and 
treating  her  with  violence.    He  was  in  a  passion  ;  he  grated  his 
teeth  and  called  her  all  manner  of  bad  names, — a  **  Monster," 
a  "  Deril  of  Hell,"  an  *«  Infernal  Beast,"    and  « Bitch,"    and 
^  Whore,"  with  many  more  gross  terms.     Her  Ladyship  screamed 
and  told  lis  to  go  for  a  constable.     Lord  Dysart  said  that  if  Pick 
or  I  went  for  one,  we  should  never  enter  the  house  again ;  he  was 
master  of  the  house,  he  said,  and  he  would  be  master  of  every  one 
in  it.     He  held  her  as  I  have  said  for,  I  believe,  as  much  as  an 
hour  and  a  half,  forcibly  all  the  time,  abusing  her  a  great  part  of 
the  time,  enraged  part  of  the  tiibe,  and  pulling  or  twisting  her 
liaods  and  wrists  as  he  held  her,  so  as,  I  should  think,  to  hurt  her 
seriously.    It  really  was  cruel  and  brutal  treatment.     Lady  Dysart 
-mad*  very  little  reply  to  him  ;  during  his  greatest  fury  she  never 
said  a  vrord ;  after  a  while,  she  asked  him  to  let  her  get  up,  and 
he  said  that  he  would  not  unless  she  said  something  which  I  do 
not  exactly  remember.     I  think  that  it  was  some  kind  of  promise 
he  required  of  her  about  throwing  water  out  of  the  window  ;  but  I 
do  not  remember  the  words.     She  asked  him  to  let  her  get  up  re- 
peatedly, but  he  would  not  except  as  I  have  said.    He  told  her  that 
"he  mortally  hated  her;  "  that  **  he  had  not  been  in  her  room  be- 
fore for  ever  so  long, and  would  not  come  again  but  on  business;" 
that  *'  if  th«  law  allowed  him,  he  would  give  her  a  damned  good 
thrashing ;  but  he  knew  he  could  not  do  that,  and,  therefore,  he 
would  punish  her  as  he  did,  for  he  hated  her  mortally,  and  he 
VOL.  III.  2  z 
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Not.  19.      would  say  so  if  he  had  bat  three  minutes  to  lire.*'     He  twd  tbit 
«  she  had  been  a  torment  to  him  as  long  as  they  had  been  marriedi 

f^^t  ^"^  '^^  ^^  given  herself  more  airs  since  she  had  been  at  Buck- 
minster  that  time  than  ever  she  had  done  before,  and  he  would 
take  care  she  should  not  be  master  over  him  as  long  as  she  staid.*' 
When  speaking  about  either  of  us  (Pick  or  myself)  going  for  s 
constable,  he  said  ''  If  we  did,  he  would  kick  us  burning  to  Hell  ;** 
not  if  we  obeyed  any  order  of  Lady  Dysart,  but  if  I  went  for  a  eon- 
stable,  and  then  he  insisted  upon  the  servants  all  going  to  bed.  1 
think  that  at  last  she  was  obliged  to  say  what  he  required  of  her; 
that  she  did  say  it,  whatever  it  was,  and  then  he  let  her  go ;  bat 
she  was  so  cramped  by  his  holding  her,  that  she  could  not  get  op 
without  his  help,  and  he  did  assist  her  to  get  up.  Lady  Dysart  was 
bruised  and  hurt  seriously  on  this  occasion  ;  he  pulled  and  tore  at 
Iter  enough  to  jerk  her  arms  out  of  their  sockets  ;  he  looked  and 
acted  more  like  a  demon  than  a  human  being.  Her  wrists  aod 
arms  were  very  much  discoloured,  and  bruised,  and  strained.  I 
was  alarmed  for  her,  as  she  was  in  his  grasp ;  1  really  feared  thst 
he  would  dash  her  brains  out  on  the  floor.  When  at  last  she  was 
released  and  raised,  Lord  Dysart  said  that  he  should  go  to  dinner 
as  soon  as  he  was  cool,  but  that  he  was  too  hot  then,  and  so  he  left 
the  room.  It  was  then  between  11  and  12  o'clock.  Lady  Dysart 
then  went  to  bed,  intending  and  resolved,  as  she  said,  and  I  believe, 
to  leave  Buckminster  the  next  day,  but  she  was  hindered. 

Now  if  this  evidence  be  credible  in  all  its  parts,  if  it  be 
not  corrected  by  what  the  witness  may  afterwards  say  on 
cross-examination,  or  if  it  be  not  contradicted  so  as  to  discre- 
dit the  witness,  or  give  her  testimony  a  different  complexion, 
or  in  some  degree  lead  us  to  doubt  the  memory  of  the  wit- 
ness,  I  think  I  could  come  to  no  other  conclusion  than  that: 
the  acts  deposed  to  do  constitute  legal  cruelty.     All  person 
violence  may  be  legal  cruelty :  it  matters  not  whether  th 
acts  consist  of  blows  or  other  use  of  force.    Here  is  evi- 
dence of  personal  suffering,  of  injuries   actually  inflicted, 
accompanied  by  the  most  virulent  abuse,  and  all  done  in 
a  spirit  of  violence^  and  for  a  cause  (according  to  the  wit- 
ness) which  never  can  justify  such  conduct. 

The  interrogatories  applying  to  this  part  of  the  case  are 
the  S5th  and  36th.  The  first  part  of  her  evidence  here 
contains  nothing  which  requires  observation,  as  it  is  a  repe- 
tition of  what  she  had  said  in  chief;  but  there  is  a  part  of 
it,  in  my  opinion,  very  important.     She  says : 
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e  didy  I  think,  get  up,  being  released  by  him  soon  after  the       Kov.  19. 
made  the  promise  required  of  ber.     I  was  not  laughing  all  ~^- 

me,  as  interrogate ;  at  first  it  was  no  laughing  matter  at  all ;       £^^1^' 
Rrards  I  very  likely  did  laugh  at  some  of  the  strange  ezpres- 

which  Lord  Dysart  was  in  the  habit  of  using ;  otherwise 

not.    There  was  no  laughing  and  joking  between  them  that 

ty  as  I  remember.    A  great  deal  more  passed,  and  there  was 

»d  deal  of  jangling,  but  not  any  joking.    When  I  laughed, 

8  at  such  expressions  as  that  no  one  scarce  could  help  it« 

Dysart  remained  in  the  room  for  about  half  an  hour  after 
sing  her,  having  so  held  her  for  as  much,  I  think,  as  an  hour 
i  half.    They  parted  on  unfriendly  terms. 

n  the  86th  she  says^  that  the  only  person  present 
ig  any  part  of  the  time  was  William  Pick  ;  that  Lord 
irt  did  grossly  abuse  Lady  Dysart,  who  called  him  a 
Iter  and  a  wretch. 

^Wy  I  must  bear  in  mind  that  this  most  important  part 
le  case  depends  on  the  evidence  of  Hill  only.  Her 
ity  therefore,  becomes  of  the  greatest  consequence^  and 

necessary  to  see  that  it  is  consistent.  But,  although 
states  that  the  impression  on  her  mind  was,  that 
conduct  of  Lord  Dysart  was  cruel  and  brutal,  yet, 
ig  part  of  this  tragical  scene,  she  admits,  on  cross- 
lination,  that  she  herself  could  not  help  laughing, 
nnot    believe  that  the  scene  could    have  really  made 

an  impression  upon  her  mind  if  she  was  excited  te 
hter. 

ow,  with  respect  to  the  credit  of  this  witness.  First,  her 
>ral  character  is  unimpeached ;  secondly,  I  am  of  opi- 

that  her  evidence  is  fairly  and  candidly  given  on  the 
(e.     In  this  very  long  examination  and  cross-examina- 

I  perceive  no  wilful  intention  to  go  beyond  the  facts 
in  her  knowledge ;  on  the  contrary,  there  are  very 
y  occasions  where  there  was  a  fair  opportunity  for  a 
apt  witness  to  have  deposed  favourably  to  her  own 
,  and  she  does  not  avail  herself  of  them.     Her  evidence 

not  present  one  side  only  of  the  transaction.  Those 
I,  which  impute  to  Lord  Dysart  conduct  in  ordinary 
i  the  most  improbable  (such  as  his  mode  of  life^ 
ts,  &c.),  are  not  denied,  but,  in   fact,  admitted  to  be 
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Not.  19.  true ;  and  are  consonant  with  all  the  (acts  which  occorred 
'  '  at  Edmonthorpe,  Imham,  and  Corby, — indeed,  with  the 
i>y§art,  customs  of  his  whole  life.  I  think,  therefore,  her  evidence 
fairly  given.  As  to  any  bias  on  her  niind»  from  her  situa- 
tion, I  think  so  much  attaches  as  usually  does  to  a  lady's- 
maid  speaking  on  behalf  of  her  mistress,  and  no  more. 
I  do  not  think  the  experience  of  the  oldest  practitioner  can 
furnish  an  instance  of  a  lady's-maid  called  to  depose  for  her 
mistress  who  had  not  a  bias,  and  the  Court  must  be  on  its 
guard  in  examining  evidence  of  this  description.  She  may 
have  cause  of  anger  against  Lord  Dysart  because  of  the 
action  he  brought ;  but  I  cannot  conclude  that  she  would 
wilfully  perjure  herself.  I  am  of  opinion,  that,  subject  to 
such  necessary  deductions,  she  is  entitled  to  credit. 

But  this  does  not  dispose  of  this  part  of  the  case,  and  it 
is  now  time  to  consider  what  other  evidence  applies  to  this 
transaction,  and  to  ascertain  the  effect  of  it. 

The  57th  article  of  Lord  Dysart's  Allegation  counter- 
pleads the  S2nd  of  Lady  Dysart's.  This  plea  assigns  the 
same  origin  to  the  dispute,  viz.,  the  throwing  slops  out  of 
the  window,  but  charges  Lady  Dysart  with  the  aggreisioD, 
and  states  that  the  restraints  were  in  self-defence  only. 

It  is  necessary  to  look  with  minute  care  to  the  fiicta.  The 
article  pleads : — 

'  That  the  Earl  did  not,  on  the  23rd  of  January,  1837,  treat  or 
conduct  himself  towards  the  Countess,  as  falsely  pleaded  io  the 
32nd  article  of  the  adverse  Allegation  ;  that  in  the  evening  of  that 
day,  the  Earl  went  into  the  Countesses  bed-room,  in  which  he  ha(k 
been  sitting  with  her  before  dinner,  and  up  to  dinner-time,  to  fetch, 
away  some  papers  that  he  had  left  in  the  room,  when  an  alterca- 
tion ensued  between  them,  provoked  by  the  Countess  insisting  on 
throwing  some  slops  out  of  the  window,  which  the  Earl  objected 
to  her  doing,  in  the  course  of  which  the  Countess  having  worked 
herself  up  into  a  rage,  and  flown  at  him,  the  Earl  was  compelled  to 
take  bold  of  her  by  the  wrists,  but  merely  to  restrain  her  from 
further  violence,  and  for  his  own  necessary  protection;  that  the 
Countess  having,  upon  thi<«,  begun  kicking  his  shins,  the  Earl,  first 
telling  her  that  she  would  force  him  to  do  so  unless  she  ab- 
stained, hut  to  no  purpose,  was  also  compelled  to  and  did  place 
his  wife  on  the  floor,  but  in  the  gentlest  possible  manner,  and  still 
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only  in  restraint  of  her  violence,  and  for  his  own  necessary  protee-  Nov.  19. 
tion  ;  that  the  Earl  then,  on  this  as  on  the  former  occasion,  called  jJ"  ' 
Shaw  (now  Hill)  into  the  rookn,  and  explained  to  her  in  the  Countess's  DygarL ' 
presence  (who  did  not  deny  it),  the  reason  for  having  placed  and 
then  holding  her  on  the  floor,  at  which  Shaw  only  laughed,  sayingt 
**  What  a  pity  it  is  you  two  can't  live  happily  together!"  that  tha 
Countess,  who  was  extremely  violent  when  first  placed  and  held 
on  the  floor,  having  called  out  to  Pick,  the  footman,  to  fetch  a 
constable,  the  Earl  did  say,  "  Damn  Pick  and  the  constable  too ;" 
hot  he  did  not  say  that,  **  if  any  one  in  the  house  went  for  a  con- 
stable, or  obeyed  any  orders  of  his  wife,  he  would  send  them  burn- 
ing to  Hell :"  that  the  Earl  did,  on  the  occasion,  hold  the  Coun- 
tess on  the  floor  for  about  an  hour,  but  he  only  so  did  in  conse- 
quence of  her  refusal  to  promise  to  abstain  from  further  violence 
on  his  releasing  her,  upon  receiving  which  promise  from  her  he 
had  told  her  from  the  first  that  he  would  instantly  release  her,  but 
which  promise  it  was  about  an  hour  before  he  could  obtain  from 
the  Coantess. 

Now,  what  is  the  evidence  on  this  article  ?  But  I  may 
observe  that,  if  all  the  facts  set  forth  in  the  Earl's  counterplea 
be  true,  though  they  would  to  a  considerable  degree  alter 
the  impression  naturally  to  be  made  by  Mrs.  Hill's  evidence, 
they  would  not  altogether  justify  Lord  Dysart — not  altoge- 
ther, for  the  most  prudent  conduct  on  his  part  would  have 
been  to  have  left  the  scene  of  disturbance,  without  resorting 
to  the  violent  measures  he  did  adopt. 

The  evidence  of  Wm.  Pick  is  to  this  effect : — 

I  was  in  ber  Ladyship's  bed-room,  one  afternoon,  about  four 
o'clock,  in  attendance  on  my  Lord,  who  was  there  with  her,  when 
they  two  got  to  words  about  my  Lady  throwing  slops  out  of  the 
window,  which  my  Lord  did  not  approve  of,  but  she  said  she  would. 
After  they  had  been  arguing  upon  it  for  some  time,  my  Lady  flew 
at  my  Lord,  as  if  to  tear  bis  hair,  to  hinder  which  my  Lord 
catched  hold  of  her,  and,  as  she  was  going  to  kick  him,  my  Lord 
said,  ''he  must  lay  her  down,  for  his  legs  had  not  recovered  the 
last  of  that;"  so  therewith  he  laid  her  down  and  held  her,  which 
be  said  he  would  continue  to  do  till  such  time  as  she  should  pro- 
mise not  to  throw  any  more  slops  out  of  the  window.  I  went 
away  for  some  time,  by  his  Lordship^s  leave.  There  was  no  vio- 
lence, that  I  saw,  towards  my  Lady.  She  was  in  a  great  passion, 
bat  my  Lord  was  cool.     He  held  her,  and  he  laid   her  down,  be- 
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Not.  19.      caase,  as  he  said,  his  legs  were  bad,  and  he  should  not  ]ike  to  be 
kicked  ag^in,  but  that  is  all  that  I  saw.     I  know  that  ^'payiag 

]Sh!!!mt  ^*™  ®^"  '°^  "  ^*^"""8^  ^*'  *y®'  out,"  were  expreasiona  of  hers 
that  she  commonly  used  on  these  occasions.  I  think  that  when 
I  went  back,  in  about  an  hour,  they  were  friends  again.  I  did 
not  hear  my  Lord  say  that  he  would  hold  her  down  to  puni»h 
my  Lady,  but  only  that  he  would  hold  her  till  she  promised  not  to 
throw  the  slops  out  of  the  window. 

So,  according  to  this  account,  the  transaction  took  place 
at  a  much  earlier  period  in  the  day,  about  four  o'clock.  Pick 
was  present  at  the  beginning,  but  knows  no  more,  and  he 
does  not  remember  Mrs.  Hill  being  there.  The  condasion  of 
this  evidence  does  not  support  the  plea.  If  it  be  correct, 
Lord  Dysart  said  he  would  hold  Lady  Dysart  till  she  pro- 
mised not  to  throw  slops  out  of  the  window,  not,  as  pleaded, 
till  she  ceased  further  violence.  And  this  is  not  an  unimpor- 
tant variation,  for  it  applies  to  the  doubt  whether  the  force 
was  used  to  prevent  violence,  or  to  extort  a  promise.  To 
prevent  violence  and  protect  himself,  Lord  Dysart  would  be 
justified  in  what  he  did,  but  not  to  extort  a  promise. 

Now  the  evidence  of  Pick  cannot  contradict  Hill^  as  he 
was  not  present  at  the  whole  of  the  transaction;  still  he 
speaks  to  the  commencement  of  it,  at  which  Hill  was  not 
present;  and  so  the  commencement  rests  on  the  sole  e\n- 
dence  of  Pick,  and  the  conclusion  on  the  sole  evidence  of  Hill, 
and  thus  I  must  take  the  account  of  the  whole  transaction. 

The  real  question  comes  to  this :  and  I  am  most  anxious 
to  put  my  difficulty  to  the  Bar  and  to  the  parties.  Am  I  to 
take  it  as  true,  that,  without  provocation,  Lord  Dysart 
attacked  Lady  Dysart,  when  the  question  of  the  slops  arose? 
An  act  of  personal  violence  was  certainly  committed  by  Lord 
Dysart ;  indeed  this  is  admitted  in  plea  ;  the  doubt  is,  whe- 
ther Lady  Dysart's  conduct  provoked  it,  or  rendered  it  ne- 
cessary in  self-defence.  Certainly,  all  that  passed,  as  to  this 
most  disgusting  business,  was  likely  to  irritate  Lady  Dysart, 
or  any  woman  of  common  decorum ;  but  that  it  gave  rise 
immediately  to  an  act  of  personal  violence  on  her  part  it  is 
difficult  to  believe,  seeing  that  Lord  Dysart  is  described  as  a 
most  powerful  man,  and  remembering  that  he  was  not  only 
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master  in  his  own  house,  but  a  master  of  no  mean  strength ;      Nov.  19. 
and  Pick  says,  it  would  have  been  madness  on  the  part  of        ~ — 
Lady  Dysart  to  attempt  to  cope  with  Lord  Dysart.  jSlyaari, 

It  becomes  my  duty,  in  this  difficulty,  to  inquire  a  little 
further  into  the  credit  to  be  given  to  Wm.  Pick.  It  is  very 
difficult  to  describe  his  evidence ;  the  main  defect  of  it,  as  a 
means  of  guiding  my  judgment,  is,  its  generality,  its  want  of 
particularity  in  the  most  important  matters.  I  cannot  dis- 
cover to  what  time  the  witness  is  referring.  It  is  the  evi- 
dence of  an  ignorant  man,  of  no  education,  and  the  recollec- 
tion preponderates  too  much  to  the  side  on  which  he  is 
examined.  He  describes  all  the  mischief  as  originating  with 
Lady  Dysart,  and  he  seems  wholly  incapable  of  apprehend- 
ing what  feelings  certain  circumstances  must  give  rise  to  in 
persons  in  a  totally  different  condition  of  life  from  himself. 
There  is,  however,  another  fact  deposed  to  by  this  witness, 
which  shews  that  Lord  Dysart  did  resort  to  this  personal 
restraint,  which  is  violence,  when  no  attempt  had  been 
made  in  any  way  as  against  his  own  person.  I  now  refer  to 
Pick's  evidence  on  the  56th  interrogatory,  to  the  circum- 
stance o^  kicking  the  napkin,  and  laying  Lady  Dysart  on 
the  floor.  Here  is  a  very  strong  instance  of  the  use  of  force 
for  no  adequate  cause. 

My  Lord^s  napkin  lay  on  the  floor,  and  my  Lady  kicked  it. 
My  Lord  told  her  not  to  do  so,  as  he  did  not  like  his  napkin  to  be 
kicked.  Her  Ladyship,  not  giving  over,  my  Lord  took  bold  of 
her,  and  laid  her  down  on  the  sofa,  not  hurting  her  at  all,  but 
jast  to  hold  her  Ladyship  till  she  would  promise  not  to  kick  his 
napkin  aguin. 

I  confess,  when  I  look  at  this  evidence,  though  I  cannot 
treat  this  transaction  as  an  act  of  personal  cruelty,  it  does 
shew  that  Lord  Dysart  is  too  mucti  in  the  habit  of  exerting 
this  gentle  force. 

With  regard  to  Pick,  as  his  credit  is  of  importance, 
I  must  read  his  answer  to  the  85th  interrogatory  : 

Lady  Dysart  was,  during  her  stay  at  Buckminster,  uniformly 
kind  and  considerate  to  the  servants, — to  all  of  them.  She  did 
coDtribate  all  in  her  power  to  their  comfort  and  happiness ;  I  be- 
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Not.  t9L  ^^^^  '^^  ^'^*    ^  ^^  swear  that  the  miDtttrant  had  the  neceManci 

—  and  comforts  that  she  ought  to  have  had,  all  of  them,  as  I  beliere. 

^^1^^'  I  helieve  that  I  cao  say,  on  my  oath,  that  the  conduct  of  Lord 

^^^  Dysart  towards  her  was  kind  and  considerate. 

No  person  who  oonsidera  the  whole  of  the  eTidcnoe  could 
oome  to  the  same  condution,  or  believe  that  this  answer 
contains  a  true  statement,  though  such  a  witness  may  TCfj 
possibly  believe  it  does  ;  but  the  whole  facts  not  in  contro- 
versy as  to  the  state  of  things  at  Buckminster  give  a  direct 
negative  to  the  truth  of  the  sUtement.  Now,  when  I  re* 
member  that  this  witness  was  so  peculiarly  accommodatiiif 
to  all  the  ways  of  Lord  Dysart ;  when  I  look  to  hia  conduct 
at  Corby  and  elsewhere,  and  see  that  he  was  rather  a  slave 
than  a  servant,  I  do  not  hesitate  to  declare  that  on  his  evi- 
dence, unsupported,  I  cannot  place  implicit  reliance. 

I  have  now  finished  my  examination  into  the  charges  pre^ 
ferred  by  Lady  Dysart  against  her  husband ;  but  before  I 
express  any  further  opinion  as  to  the  effect  of  this  evidence 
and  its  legal  consequences,  I  must  consider  the  conduct  of 
Lady  Dysart  as  it  is  to  be  found  in  the  evidence  given  on 
behalf  of  Lord  Dysart,  and  in  her  own  letters ;  and  laitlyt 
what  has  occurred  since  the  separation,  in  April,  1837. 
The  conduct      This  first  part  of  my  duty  will,  I  rejoice  to  say,  be  speedily 
^     ^*       disposed  of,  and  for  obvious  reasons.     Lord  Dysart  pray> 
restitution  of  conjugal  rights ;  he  brings  no  charge  against 
Lady  Dysart,  save  so  far  as  is  necessary  for  his  own  defence 
against  her  accusations ;  he  does  not  seek  a  separation  from 
her,  but  that  she  may  return  to  him,  and  says  that  by  no 
part  of  bis  conduct  has  he  forfeited  his  right  to  compel  a 
return  to  cohabitation.     This  is  the  legal  state  of  the  record, 
and  out  of  it  I  cannot  go  in  search  of  motives  and  reasons 
in  the  mind  of  Lord  Dysart  or  Lady  Dysart.     In  the  view  I 
have  already  taken  of  the  case,  1  have  disposed  of  nearly  all 
of  the  early  transactions  upon  Lady  Dy  sart's  evidence  alone, 
and  not  to  the  disadvantage  of  Lord  Dysart ;  it  is  wholly 
useless,  therefore,  to  refer  to  his  evidence  as  to  Edmon- 
thorpe  and  Imham,  or  to  the  sute  of  the  house,  furniture, 
or  provisions.     The  same  observation  applies  to  Corby  and 
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to  Backminstery  save  as  to  the  recent  transactions  preceding      Not.  19. 
the  final  separation.  ThnTi  v 

With  regard  to  Lady  Dysart's  general  conduct,  whether       D^art. 
provoking  or  not,  the  evidence  on  both  sides  is  not  satisfac- 
tory nor  conclusive.     All  agree  that  Lady  Dysart  was  a 
kind  mistress^  but  some  say  she  was  disposed  to  irritate 
Lord  Dysart.    Even  if  it  were  so,  in  this  case,  I  could  found 
no  conclusion  upon  it,  any  more  than  I  could  on  the  evi- 
dence from  Lord  Dysart's  own  witnesses,  that  he  was  a  pas- 
donate  man,  but  forgiving.    I  cannot  so  far  lay  out  of  con- 
sideration the  nature  of  the  whole  establishment,  and  the 
general  conduct  of  Lord  Dysart,  as  not  to  know  that  Lady 
Dysart  must  have  had  cause,  and  constant  cause,  for  irrita- 
tioD.     In  human  nature  it  could  not  be  otherwise ;  but  I  by 
no  means  on  that  account  justify  Lady  Dysart  in  the  use  of 
intemperate  and  improper  language,  much  less  the  use  of 
personal  violence. 

There  is  one  charge  against  Lady  Dysart,  namely,  the 
nae^  on  several  occasions,  of  most  improper  language  as  re- 
lated to  themaid-servants.  Fanny  Christian  deposes  to  this, 
and  an  Exhibit,  in  Lady  Dysart's  handwriting,  tends  to  give 
credit  to  her  evidence,  and  it  is  also  deposed  to  by  Pick. 
I  cannot  say  that  these  witnesses,  supported  by  the  letter, 
are  to  be  discredited,  and  I  cannot  acquit  Lady  Dysart  of 
having  used  some  such  expressions  as  those  attributed  to  her, 
though,  considering  the  lapse  of  time,  all  the  terms  deposed 
to  may  not  have  been  correctly  stated. 

With  regard  to  Lord  Dysart,  there  is  no  question  that 
Lady  Dysart  did  express  herself  in  terms  which  no  provoca- 
tion could  justify,  though  the  language  he  indulged  in  must 
have  caused  the  greatest  irritation.  Certainly,  I  do  not 
acquit  Lady  Dysart  of  blame  on  this  account ;  quite  the 
contrary  ;  but  it  is  not  easy  to  describe  the  weight  it  is  en- 
titled to  in  the  decision  of  this  cause.  It  will  not  excuse  an 
act  of  cruelty  proved ;  but  it  does  go  a  great  way  to  dis- 
prove cruelty,  because  no  one  who  has  suffered  cruelty 
would  use  language  immediately  calculated  to  provoke  a 
repetition  of  it.  Fear  would  prevent  that,  and  the  absence 
oi  fear  tends  to  shew  the  absence  of  cruelty. 
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Dysart  r. 
Dysart, 


Letters. 


There  is,  however,  an  expression  attributed  to  Ltdy 
Dysart.  and  deposed  to  both  by  Pick  and  Fanny  Wing,  of 
so  painful  a  character,  that  I  can  find  no  language  in  which 
I  could  properly  express  it,  unless  I  used  the  words  deposed 
to  by  the  witnesses ;  but  all  know  to  what  I  allude.  The 
evidence  of  Pick  and  Fanny  Wing  speaks  positively  to  the 
use  of  the  words.  Here,  therefore,  is  positive  evidence  of 
their  utterance.  I  feel  that,  to  some  extent,  the  evidence  is 
deficient  in  probability  ;  for  this  reason :  according  to  the 
testimony  of  the  witnesses,  nothing  gave  rise  to  the  use  of 
those  expressions.  There  was  no  previous  quarrel  or  alter- 
cation ;  the  expressions  seem  to  have  come  forth,^  God  knows 
why.  And  what  is  most  singular,  on  the  words  being  used 
by  Lady  Dysart^  no  sort  of  anger  was  excited.  Is  this  cre- 
dible ?  Lord  Dysart  is  represented  by  all  the  witnesses  as  a 
passionate  man.  Is  it  possible  that  hit  passion  could  slum- 
ber on  that  occasion,  when  he  heard  a  charge  made  whidi 
would  have  been  sufficient  to  rouse  the  most  passive  and 
inert  of  human  kind  ?  Could  the  parties  after  this  have  con- 
tinued to  cohabit  together  ?  Is  this  possible  ?  It  is  not  for 
me  to  say  what  might  not  have  taken  place  in  such  an  extra- 
ordinary combination  of  circumstances,  or  in  a  state  of  facts 
so  incongruous  with  ordinary  life.  I  must  say,  I  entertain 
considerable  doubt  as  to  this  part  of  the  case. 

I  will  conclude  this  branch  by  referring  briefly  to  the 
evidence  of  the  brothers  of  Lord  Dysart.  Their  testimony 
has  very  little  bearing  on  the  most  important  parts  of  this 
case,  and  necessarily  so,  as  they  were  not  present,  nor  even 
in  the  house,  at  any  period  of  the  alleged  acts  of  cruel ty» 
which  must  and  ought  mainly  to  occupy  my  consideration. 
I  do  no  injustice  to  Lord  Dysart  in  passing  this  over,  be- 
cause, without  having  recourse  to  it,  I  give  him  the  whole 
benefit  of  their  evidence.  I  attribute  no  blame  to  Lord 
Dysart  as  to  the  transactions  at  Hyde  Park  Place,  or  as  to 
the  disputes  in  the  early  part  of  1836,  and,  therefore,  it  is 
needless  at  present  to  go  further  into  the  matter. 

A  task  still  remains  to  be  performed,  not  of  the  most 
agreeable  kind ;  I  allude  to  the  Exhibits  produced  in  the 
cause,  and  I  begin  with  Lady  Dysart*s  letters.      In  com- 
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menting  upon  these*  documents^  it  is  my  duty,  and  most       Not.  19. 
assuredly  my  inclination^  to  confine  myself  to  what  applies      _       " 
to  the  issue  in  the  cause, — the  charges  of  cruelty  and  the       DysarL 
defence  thereto,  including  also  of  necessity  the  general  cha- 
racter of  the  cohabitation. 

I  must  divide  the  letters  into  classes.  The  first  five  were 
written  between  August^  1821,  and  August^  1822 ;  and 
though  they  certainly  do  give  some  insight  into  the  motives 
and  conduct  of  both  parties,  they  require  no  particular 
comment,  especially  as  I  have  already  disposed  of  the  £d- 
monthorpe  case.  The  second  series  is  from  1822  to  1827. 
Now  the  whole  tenor  of  these  letters  unquestionably  shews 
undiminished  affection  and  attachment  on  the  part  of  Lady 
Dysart ;  they  are  wholly  inconsistent  with  the  fear  of  ill- 
usage,  which  must  have  existed^  if  all  or  any  part  of  what 
is  charged  at  Edmonthorpe  and  Imham  were  true.  These 
letters  are  produced  by  Lord  Dysart  not  for  the  purpose  of 
supporting  any  charge  against  Lady  Dysart,  but  to  shew 
that  what  she  wrote  and  said  is  inconsistent  with  her  state- 
ment of  cruelty  and  indignity  sufifered  at  Edmonthorpe,  and 
it  is  certainly  most  important  evidence,  for  they  are  wholly 
inconsistent  with  the  fear  of  ill-usage.  I  must  presume  that 
these  letters  speak  the  true  sentiments  of  Lady  Dysart's  heart, 
and  indeed  I  see  no  reason  to  entertain  a  shadow  of  doubt 
of  it,  for  they  openly  and  most  unreservedly  express  many 
opinions  in  entire  opposition  to  Lord  Dysart's  habits  and 
conduct.  So  far  they  are  strong  evidence  against  cruelty ; 
for  no  woman  could  have  sought  so  earnestly  the  renewal 
of  cohabitation  at  the  risk  of  personal  safety  and  comfort. 
These  letters,  also,  shew  the  melancholy  diversity  of  tastes 
between  the  parties, — the  love  of  the  North  and  of  the 
South.  I  am  bound  to  add,  that  they  also  shew  how  very  little 
afiection  Lord  Dysart  retained  for  his  wife,  and  how  lightly 
he  prized  her  society  and  the  comforts  of  a  married  life  :  no 
unnatural  prelude  to  scenes  of  discord,  when  circumstances 
did  bring  them  together. 

All  the  subsequent  letters  from  1827  to  18S6,  up  to  No. 
48/  appear  to  me  of  the  same  tenor,  and  to  give  rise  to  the 
same  observations,  and  no  other  of  importance  to  the  cause. 
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No.  49  LB  a  letter  written  in  1836,— written  in  giot  m^ 
by  Lady  Dysarty  then  Lady  Huntingtower;  but  it  MM 
little  as  to  the  result  of  the  cause. 

As  to  the  letters  Mo.  50  and  No.  51,  the  lettenbeM 
Lady  Dysart  and  Mr.  Frederick  ToUemache,  periiapil^ 
Dysart  was  to  blame  in  some  parts  of  her  letter;  te»{ 
thing  can  justify  Lord  Dysart  in  authorising  the  Icttv 
51.  The  only  use  of  it  in  this  canse^  however,  it  to 
how  utterly  regardless  Lord  Dysart  was  of  the  pnpv* 
spect  to  his  own  wife,  when  he  made  another^  st  hii  iiA 
gation,  the  instrument  to  insult  her. 

I  am  not  aware  that  any  thing  arises  on  the  reodnerfi 
Exhibits  attached  to  Lord  Dysart's  plea;  but  it  iiiii 
notice  an  observation  made  at  the  Bar,  that  Lord 
has  had  an  undue  advantiige  in  the  production  of  tboi 
tersy  having  obtained  back  his  own,  and  so  kept 
of  the  cause.  This  observation  is  not  wholly 
weight ;  but  I  think  that,  had  it  been  strongly  felt,  a 
plication  might  have  been  made  to  the  Court,  which 
have  exerted  its  authority  to  obtain  them,  if  in 
I  know  of  no  rule  which  should  make  the  Court 
with  a  partial  correspondence.  Before  I  should  hue 
mitted  the  letters  of  Lady  Dysart  (part  of  a 
I  should  have  required  Lord  Dysart  to  have  prodotfd 
oath  all  his  own  letters  which  had  been  returned  to  btt 

With  respect  to  all  the  exhibits  annexed  to  Lady 
interrogatories,  certainly  it  is  not  very  convenient  to 
such  a  mass  brought  into  the  cause  in  that  form; 
the  commencement  of  the  hearing,  I  expressed  my 
as  to  what  was  admissible,  and  what  not ;  and  1  adlM 
the  opinion  1  then  declared.  Those  letters,  save  thoK 
ten  by  Lord  Dysart,  are  evidence  for  only  a  very 
tant  purpose, — namely,  to  shew  that  Lady  Dysart  vflt' 
Buckminster  by  the  desire  of  Lord  Dysart's  UaSky, 
that  is  a  fact  proved.  As  to  Lord  Dysart's,  tb^  are 
remote  a  date  to  have  any  bearing  upon  the  present 
tion ;  they  seem  mostly  love-letters,  and  a  great 
were  written  before  marriage. 

I  have  now  finished  my  examination  of  the  evi 
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ipwol  and  documentary,  so  far  at  least  as  I  conceive  it  ne-      Not.  19. 
oestary  for  the  elucidation  of  the  most  important  points  in     jxig^y 
the  case.    Before  I  proceed  further,  I  must  notice  one  or       i^iuart, 
two  arguments  which  were  urged  by  the  Counsel  for  the 
{Murties. 

It  was  said,  on  the  part  of  Lord  Dysart^  that  the  institn-  Alleged  mo- 
tion of  this  suit  by  him  was  for  the  purpose  of  obtaining  JJJ^i*^-^^*  ]J^ 
protection  from  his  liability  to  pay  his  wife's  debts ;  and  it  tntiog  the  suit. 
was  answered,  why  did  he  not  take  the  chance  of  a  jury, 
who  would  have  had  the  opportunity  of  seeing  the  witnesses 
in  Court  ?  I  cannot  agree  with  either  view  of  the  case ;  the 
Court  has  nothing  to  do  with  the  motives  of  Lord  Dysart, 
further  than  to  presume  that  they  are  consonant  to  the  law, 
and  the  solemn  obligation  incurred  by  the  marriage  vow. 
This  form  of  proceeding  was  instituted  for  very  different 
purposes  than  protection  from  debt,  though  such  protection 
may  be  a  collateral  consequence  to  a  decree.  It  was  insti- 
tuted for  the  purpose  of  carrying  into  effect  the  obligations 
which  the  marriage  tie  imposes, — the  consortium  vkce.  To 
the  argument,  that  the  decision  of  this  case  should  have  been 
left  to  a  jury,  I  cannot  accede,  for,  highly  as  I  value  that 
institution,  and  greatly  as  I  should  have  desired  to  have  had 
the  benefit  of  seeing  and  hearing  the  witnesses,  I  cannot 
think  that  such  a  question  as  this,  involving  not  merely  facts 
and  the  credit  of  witnesses,  but  points  of  law,  and  very  nice 
considerations  requiring  great  deliberation, — I  cannot  think 
such  a  case  could  be  safely  lefl,  even  under  any  direction, 
to  the  comparatively  hasty  judgment  of  twelve  inexperienced 
persons;  a  case,  too,  in  which  it  would  be  very  easy  to 
appeal  to  the  feelings  and  passions,  ratlier  than  the  under- 
standings, of  a  jury.  Lord  Dysart  had  an  unquestionable 
right  to  come  to  this  tribunal,  which  alone  has  direct  juris- 
diction over  the  whole  subject-matter. 

Sefore  I  proceed  to  state  the  conclusions  I  shall  draw  from     Former  suit 
this  evidence,  it  is  necessary  I  should  observe  that  the  com-  ®^  *®  ^*'®' 
ftnencement  of  the  former  suit,  and  the  abandonment  thereof 
by  Lady  Dysart,  do  not  appear  to  me  to  have  any  impor- 
tant bearing  on  the  questions  I  have  now  to  determine.     The 
utmoat  extent  to  which  that  circumstance  can  be  pressed  is 
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Not.  19.      this :  that  Lady  Dysart  despaired  of  success.     But  that  con- 
_~~        sideration  goes  a  very  little  way,  for  it  is  neither  the  judg- 
Dy§art,       ment  nor  feelings  of  parties,  nor  of  their  advisers,  which 
can  affect  the  decisions  of  a  Court  of  Justice. 

It  is  also  necessary  for  me  to  say  that,  if  Lady  Dyaart  is 
otherwise  entitled  to  the  judgment  of  this  Court  in  her  fa- 
vour, I  do  not  think  that  the  continuance  at  Buckminster 
from  January  23rd  to  April  13th  can  prejudice  her  claim. 
I  do  not  enter  into  the  minutiae  of  the  evidence,  for  I  am 
quite  clear  that  there  was  no  legal  condonation,  and  consi- 
dering the  undoubted  fact  of  the  illness  of  herself  and  maid, 
the  season  of  the  year,  the  sending  to  her  mother  so  soon 
after  the  transaction  of  the  2Srd  of  January,  there  can  be 
no  legal  bar  on  account  of  this  delay  ;  though,  as  I  conoeife 
it  was  practicable  for  her  to  have  left  Buckminster  80oner,it 
may  be  argued  that  the  remaining  there  shewed  the  absence 
of  fear. 
Principles  ap-  It  is  now  time  to  advert  to  the  principles  on  which  this 
l^jaOile  to  the  ^^  ^^^^  y^^  decided.     Marriage,  by  the  law  of  England, 

the  settled  law  of  all  these  Courts,  and  impugned  by  no  other, 
constitutes  an  obligation  co-existent  with  the  lives  of  tbe 
parties ;  an  obligation  which  they  cannot  dissolve  at  plea- 
sure, even  by  mutual  consent,  for,  as  is  well  known,  these 
Courts  hold  all  such  separations  as  mere  subtilties,  as  in 
fact  attempted  violations  of  a  mutually  binding  compact, 
binding  on  them  for  the  sake  of  the  public  as  well  as  them- 
selves.  There  is  no  legal  separation  save  that  sanctioned  by 
the  decrees  of  these  Courts,  and  these  Courts  cannot  decree 
separation  save  only  on  satisfactory  proof  of  adultery  or 
cruelty.  Of  adultery  I  need  not  speak ;  on  account  of 
cruelty,  occasioning  the  risk  of  life,  limb,  or  health,  because 
self-preservation  is  tbe  first  law  of  nature,  a  law  which  must 
necessarily  supersede  all  other  compacts.  Such  a  separation 
is  not  voluntary,  but  the  effect  of  compulsion,  brought  about 
by  the  criminality  of  another.  Then  the  question  I  have  to 
decide  is  this :  have  the  acts  done  by  Lord  Dysart  rendered 
future  cohabitation  unsafe  ?  That  is  the  test.  Is  there  or 
is  there  not  a  risk  of  danger  to  the  life  or  personal  safety  of 
Lady  Dysart,  should  I  order  her  to  return  to  cohabitation  ? 
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If  I  am  not  Mtisfied  of  the  affirmative, — if  I  cannot  shew.      Nor.  19. 

by  reference  to  tlie  evidence^  that  the  affirmative  is  true, — I      yv     T 
"  '  '  JJvsart  V. 

cannot  pronounce  the  decree  prayed  by  Lady  Dysart.  I  Jjg$arL 
must  be  further  satisfied  that  this  danger  had  arisen  without 
provocation  on  the  part  of  Lady  Dysart,  and  notwithstand- 
ing her  correctly  performing  the  duties  of  a  wife,  amongst 
which  is  obedience  in  all  things  not  sinful.  If  a  wife  can  To  the  con- 
ensure  her  own  safety  by  lawful  obedience,  and  by  proper  <J«c'of  ^«^^^«- 
self-command,  she  has  no  right  to  come  to  this  Court,  for 
this  Court  affords  its  aid  only  where  the  necessity  for  its  in- 
terference is  absolutely  proved.  I  see  very  much  to  blame 
in  the  conduct  of  both  parties, — ^great  and  grievous  errors, 
which  have  blighted  all  the  fair  prospects  which  wealth,  rank, 
and  station  combined  to  form.  I  think  Lady  Dysart  to  blame 
for  absenting  herself  so  long  from  her  husband's  roof;  for 
not  conforming  more  to  his  tastes  and  habits,  which,  strange 
and  eccentric  as  they  were,  it  was  still  her  duty  to  have  con- 
formed to  to  the  utmost.  Those  long  absences,  for  the  in- 
dulgences and  comforts  of  a  father's  roof,  must  and  did 
estrange  the  affections  of  her  husband  from  her ;  her  own 
conduct,  in  this  respect,  has  tended  to  produce  the  present 
state  of  things.  I  know  she  had  a  hard  task  to  perform, 
with  habits,  views,  and  inclinations  so  directly  opposite ;  but 
the  path  of  duty  is  often  beset  with  thorns,  and  their  ex- 
istence does  not  justify  a  deviation.  I  think  Lady  Dysart  to 
blame  in  the  language  she  used,  provoked  or  unprovoked.  I 
think  her  resorting  to  violence,  be  it  more  or  less, — not  vio- 
lence for  self-preservation, — though  it  may  be  palliated,  is 
not  wholly  to  be  excused.  In  one  word,  Lady  Dysart  failed 
in  the  first  great  duty  of  submission ;  for  I  never  can  hold 
that  the  wants  and  inconveniences  complained  of  authorized 
a  withdrawal,  or  justified  recrimination.  I  am  now  refer- 
ring to  her  general  conduct,  not  to  any  particular  case. 

With  regard  to  Lord  Dysart,  he  had,  no  doubt,  a  right  to   To  that  of  the 
choose  his  own  mode  and  style  of  life ;  but,  morally  speak-  o"""*""* 
ing,  he  was  not  justified  in  all  the  petty  annoyances  and 
deprivations  he  inflicted  on  Lady  Dysart ;  above  all,  he  was 
not  justified  in  the  gross  and,  I  must  add,  infamous  lan- 
guage he  applied  to  her ;  he  was  not  justified  in  degrading 
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Nov.  19.      her  as  he  did  from  her  proper  sphere,  as  his  wife;  ii^ 

jC~.        grading  her  in  the  eyes  of  his  relations,  serantii  fli# 

^mri,       pendants.     His  conduct  has  alienated  her  §SefMn,id 

contributed  its  full  share  to  the  disgrace  of  the  preseoft  • 

posure. 

The  whole  character  and  conduct  of  the  pardei  htrebtf 
in  all  these  cases,  and  must  ever  be,  necessary  ingmUl 
in  every  judgment;  without  so  doing,  the  troth nefirtf 
be  sifted,  or  the  just  conclusion  reached ;  for  ootiiiipw 
ral  view  must  in  some  degree  ever  depend  the  belief  of  prf 
individual  transactions,  and  the  probability  of  fotoie 
duct,  if  the  parties  are  to  live  together. 
Retalt.  Qu^  qh  g„^|^  grounds  alone  (I  mean  audi  general  Tiev)i 

judgment  can  ever  be  founded.  I  must  inquire 
any  one  in  particular,  or  all  united,  of  the  trmoMSom 
have  examined,  demand  from  the  Court  a  sepsndoik 
the  occurrences  at  Imham,  in  1824,  proved  by  one 
and  condoned  for  thirteen  years, — condoned  by  sets 
number;  by  a  long  series  of  conduct  which  denoteitW 
oblivion,  an  entire  forgetfulness  of  it  in  every  ttq) 
a  conduct  wholly  inconsistent  with  a  fear  or  even  s] 
8ion  of  repetition  ?  I  doubt  the  doctrine  of  revivsl  a| 
to  such  a  case  at  all ;  but  as  to  the  last  transaction,  tbiK 
January  2Srd,  1837,  I  have  the  greatest  difficulty.  I 
not  one  witness  in  the  affirmative,  and  I  have  from 
witness  a  history  of  the  commencement  of  the  fray, 
would  shew  that  Lady  Dysart  was  the  aggressor. 
I  have  a  still  greater  difficulty ;  I  find,  shortly  pi 
this  occurrence,  one  of  a  very  similar  nature,  whick 
proved  to  my  satisfaction  to  have  been  a  mock  fight ;  > 
of  childish  contest, — half-jest,  half-earnest.  Both 
tions  bear  the  same  semblance.  I  cannot  forget  thsl 
Hill,  speaking  of  the  last,  admits,  upon  interrogatocy, 
though  she  considered  the  life  of  Lady  Dyaart  had  bed 
danger,  she  herself  indulged  in  laughing,  as  she  bad  M 
before.  I  confess  I  think  both  transactions  to  have  bBBki 
the  same  character.  Can  I  believe  that  Lady  Dyort  fl 
pected  serious  t>ersonal  injury  which  she  could  not  avail  l| 
her  own  patience  and  abstinence  ?     Do  I,  in  any  part  rf^ 
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nduct  and  oorrespondence,  throughout  the  whole  period  Nor.  19. 
her  married  life,  see  signs  of  bodily  fear  or  apprehen-  rCZZI 
m  ?  Does  even  her  conduct  since  the  separation  carry  J^§art,  * 
ith  it  any  such  proof?  I  think  decidedly  not.  Did  Lord 
fuartf  in  the  midst  of  his  wildest  eccentricities^  shew  any 
ipositioD  deliberately,  without  provocation,  to  inflict  per- 
nal  violence?  I  think  not  Did  he  ever  threaten  or  rae- 
oe,  save  by  the  decburation  of  what  he  would  do  if  the 
w  allowed,  and  that  during  the  quarrel  ?  I  see  no  evi* 
noe  of  it.  Not  that  I  acquit  Lord  Dysart  of  intemperate 
d  most  culpable  conduct ;  quite  the  reverse.  But  as  to 
e  great  question  which  must  govern  my  decree  in  the 
use»  I  cannot,  from  a  consideration  of  all  the  premises, 
me  to  the  conclusion  that  a  return  to  cohabitation  would 
pose  to  danger,  or  reasonable  risk  thereof,  the  personal 
fety  of  Lady  Dysart,  and  if  not  convinced  that  such  dan- 
T  or  risk  would  ensue,  I  am  bound  by  duty  to  refuse  the 
tiyer  for  a  divorce. 

But  it  has  been  contended  that  I  may  hold  my  hand,  and  Whetber  the 
ake  a  decree  in  favour  of  neither  party.  It  is  admitted  that  ^^€^1^ favour 
>  such  case  has  occurred,  but  I  have  been  referred  to  former  of  neither  party. 
idgments  in  which  the  possibility  of  such  a  course  is  men- 
med.  I  will  not  say  that  extraordinary  and  unforeseen 
imbinations  of  circumstances  might  not  justify  these  Courts 
I  so  novel  a  proceeding;  it  would  be  rash,  indeed,  to  pro- 
Donce  such  a  negative ;  but  if  even  such  a  case  should 
xnir,  it  must,  in  my  opinion,  be  founded  on  the  same 
lais, — the  improbability  of  safe  cohabitation.  Such,  by 
oasibility,  might  be  the  case  in  instances  I  can  imagine: 
nr  an  interval,  at  least,  the  Court  might  hold  its  hand. 
'biSy  however,  is  not  such  a  case ;  for,  in  my  judgment, 
lere  is  no  reasonable  risk  of  personal  violence,  if  Lady 
^jraart  conducts  herself  with  prudence  and  submission.  I 
Ly  of  personal  violence  ;  I  say  nothing  of  a  probability  of 
aat  peace  and  happiness  which  ought  to  belong  to  wedded 
He.  Of  such  considerations,  taken  alune,  I  have  no  cogni- 
•ance.  I  laay  individually  regret  the  painful  consequences 
o  whidi  my  judgment  may  subject  Lady  Dysart ;  but  this 
C^ort  is  only  a  mouthpiece  to  declare  the  law,  and  is  for- 
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Not.  10.      bidden,  for  the  wisest  reasons,  firom  interfering  io 
-j^~         nial  intercourse,  save  for  the  protectic^  of  personal  oia^ 
Dyuart  I  must  pronounce  for  the  prayer  of  Lord  Dymty  ndW 

Prayer  of  the  ^"^  ^®  "  ^ree  from  blame,  or  entitled  by  his  oosdidl 
husband  pro-  any  favourable  consideration  from  the  Court ;  bat  beofl 
iKMinced  for.  ^^  j^^  declares  that,  where  there  is  neither  adnltay  " 
legal  cruelty,  the  parties  ought  to  live  together,  andtk 
mat  decree  is  but  the  sequence  of  such  dedaratioii  of  tk 
I,  therefore,  pronounce  for  the  prayer  of  Lord 
but  I  hope,  if  the  parties  do  return  to  cohabititioB, 
Lady  Dysart  will  remember  that  her  duty  is  tu' 
and  that  Lord  Dysart  will  not  forget  the  Divine 
to  render  due  benevolence  to  his  wife. 

Proctors : — Stokes^  for  the  husband  ;  OrmCy  for  the  vile. 


A  rticles  against 
a  clerk  in  Holy 
Orders,  under 
the  Canon,  for 
refusing  to  bury 
the  corpse  of  an 
infant^daughter 
of  dissenters, 
of  the  class 
called  Indepen- 
dents, baptized 
according  to 
the  fornn  gene- 
rally observed 
amongst  that 
cla^s,  namely, 
with  water,  in 
the  name  of  the 
HolyTrinity.— 
The  defensive 
Allegation,  al- 
leging that  the 
baptism  was  he- 
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November  21. 

The    Office   op   the  Judge    promoted  bt 
MARSH   v.  Chapman.  —  Cause.  —  This   was  a  ci«| 
office  promoted  by  virtue  of  Letters  of  Request  ftai^ 
Lord  Bishop  of  Ely,  under  the  Stat.  3  and  4  Victc.' 
Thomas   Titchmarsh   against  the   Rev.  William 
Chapman,  Vicar  of  Basingboume,  in  thecountjof' 
bridge,  for  refusing  to  bury  the  corpse  of  Jane  Ri 
(an  infant),  a  parishioner,  without  just  or  suffidenti 
A  decree  issued  (20th  April,  1843)  according  to  tfaei 
the  Letters  of  Request  (and  was  served  8rd  May), 
party  to  appear  and  answer,   &c.   **  for  having 
against  the  laws  ecclesiastical,  by  refusing  a  second  ti 
wit,  on  the  20th  day  of  May,  1841  (being  within  two] 
from  the  date  of  these  presents),  to  bury  the  corpse  crl 
of  Jane  Rumbold,  spinster  (an  infant),  a  parisbidNf  *| 
parish  of  BasingbournCy  when  duly  applied  toon' 
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half,  afVer  oonvenient  notice  or  warning  given  on   both      Nov.  21. 

occatioiis  (the  first  whereof  occurred  on  or  about  the  17th   Xkcj^marshr, 

February,  1840)>  and  without  any  just  or  sufficient  cause     Chapman. 

on  either  occasion."    The  party  cited  appeared  under  Pro-  retica1,Biidthat 

test  to  the   jurisdiction    of  the   Court  on    the  following  «he  child  died 
•*  ^  unbaptized,  or 

grouiids:  excommuni- 

cated,   accord- 

That  he  is  cited  to  appear  to  a  criminal  charge  under  the  Stat.  '"^  ^  ^***-^"® 
3  &  4  Vict.  c.  86 ;  that  the  exercise  of  all  jurisdiction  by  this  Rubric, re- 
Court  over  the  subject-matter  is  limited  and  controlled  by  the  jected ;  but  the 
provisions  of  the  Statute,  which  enacts  (§  23)  « that  no  criminal  Pf^^  proceed- 

„^  s^»  M     salvia M  ■  1^9  L  ^J  B  ^9** 

suit  or  proceeding  against  a  clerk  in  Holy  Orders  for  any  offence  missed  on  the 
Sf^ainst  the  laws  ecclesiastical  shall  be  instituted  in  any  Ecclesias-  ground  of  a  de- 
tical  Court  otherwise  than  is  hereinbefore  enacted  and  provided ;"  ficiency  of  proof 
that  by  the  20th  sect,  it  is  enacted  ^  that  every  suit  or  proceeding  earning  was  gi- 
against  any  such  clerk  in  Holy  Orders  for  any  offence  against  the  ven  to  the  mi- 
laws  ecclesiastical  shall  be  commenced  within  two  years  after  the  nister  of  tlie  m- 
commission  of  the  offence  in  respect  of  which  the  suit  or  proceed-  ^^^  corpse,  be- 
ing shall  be  instituted,  and  not  afterwards  ;*'  that  it  appears  on  the  fore     it     was 
very  face  of  the  Citation,  that  the  actual  offence,  if  any,  of  refusing  brought  to  the 
to  bury  the  corpse  of  Jane  Rumbold,  was  committed  without  the  cording  to' the 
period  prescribed  by  the  limitations  of  the  Statute,  viz.  on  the  17tb  terms    of    the 
February,  1840,  on  which  day  the  wrongful  act,  if  any  (as  is  clear  Canon, 
from  the  context  of  the  Citation),  must  be  holden  to  have  been 
done,  according  to  the  true  intent  and  legal  interpretation  of  the 
Statute. 

PhUUmore,  D.,  in  support  of  the  Protest. — The  Letters     1^43. 
of  Request  and  Citation,  on  the  face  of  thera,  are Jelo  de  se;  N°^-  ^* 
they  set  forth  an  act  committed  beyond  two  years.  The  party  Aroumknt. 
cited  is  charged  with  having  refused  to  bury  this  infant  on 
.the  17th  February,  1840,  and  again,  a  second  time,  on  the 
26th  May}  1841.     But  there  are  not  two  offences;  it  is  one 
and  the  same  offence ;  there  are  not  two  children ;  it  is  the 
same  child,  the  corpse  having  been  embalmed  and  brought 
again  afVer  fifteen  months.     Time  in  law  runs  from  the  in- 
jury done,  from  the  offence  alleged  to  have  been  committed, 
which  in  this  case  was  on  the  ITtTi  February,  1840.  A  party 
cannot  by  his  own  act  prolong  the  time  within  which  the 
limitation  is  restricted.     The  utile  lempus  of  the  Civil  L.iw 
commenced  the  moment  when  there  was  the  JacuUas  agendi. 
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Nov.  21.  Digest.*  Our  books  of  practice  prescribe  the  rule.  Gaillf  K 
f^^^fl^^  Y^  Farinacius.^  In  the  Conmon  I41W,  there  is  a  string  of  I  o 
ChapMUH.  cases  which  had  their  origin  (as  all  good  laws  have)  from 
the  Civil  Law.  Godin  v.  Ferris.^  Crooke  v.  McTamk.^ 
Fraser  v.  Glamorganshire  Canal  Company.%  Saunden  r. 
Saunden**  Uoyd  v.  Wigney,\\  Wordsworth  v.  HarUff.\\ 
Rhodes  v.  SmdhursU^^  These  are  civil  cases,  in  which  the 
computation  of  time  was  held  to  commence  from  the  actoil 
occurrence  of  the  cause  of  action.  In  criminal  cases,  lex  be- 
nigne  interpretanda  est.  If  a  party  is  allowed  to  make 
mummies  of  his  children,  he  deprives  the  clergyuuui  of  the 
protection  given  to  him  by  the  Act. 

Harding,  D  ,  on  the  same  side. 

Sir  J,  Dodson,  Q.  A.,  for  the  Promoter.*-The  offence  in 
this  case  was  not  one  continued  act.   If  we  allege  an  offence 
as  committed  in  May,   1841,  and  the  snit  was  commenced 
in  April,  1843,  we  are  within  the  Statute. 

Addams,  D.,  on  the  same  side. — The  argument  in  snf>^ 
port  of  the  Protest  amounts  to  this,  that,  because  an  offenc^ 
is  repeated,  it  becomes  no  offence  at  all.     The  refusal 
bury  the  corpse  in  May,  1841,  was  a  substantive  offence. 
Cur,  adv,  mdL      Psr  Curiam. — I  shall  consider  this  question,  as  it  is  th 
first  proceeding  in  which  a  Citation  was  taken  out  and  no^ 
prosecuted^  and  a  second  Citation  was  taken  out. 

Nov.  11.  giji  fi,  Jenner  Fust. — I  have  been  looking  at  all  th 

JuDOMiNT.       cases  cited  in  support  of  the  Protest,  and  considering  th 
arguments  which  were  founded  upon  the  principles  and  d 
cisions  in  those  cases,  and  the  result  is,  that,  in  the  presen 
circumstances  and  stage  of  the  case,  I  do  not  think  there  i 
sufficient  ground  for  stopping  the  proceeding  in  limine,  an 
therefore,  I  must  overrule  the  Protest.     I  do  not  consider  i 
advisable,  in  this  stage,  to  enter  into  the  merits  of  the  case, 
because,  under  its  peculiar  circumstances,  it  is  possible  tha 

*  Lib.  xliv.  fit.  3.  -^  t  Obs.  154,  tit  1. 

:  Lib.  i.  tit.  1.  190.  §  2  H.  Bl.  14. 

II  1  King.  167.  5  1  Ad.  &  Ell.  371. 

♦*  2  East,  254.  tt  6  Bing.  499. 

::  1  B.  «c  A.  391.  §§  i  Mets.  &  W.  63. 
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!  might  fbresul  the  arguments  on  behalf  of  the  Promoter  or      Not.  SI. 

rf"  the  defence.  TWfciii^T. 

The  Statute  limits  proceedings  to  the  period  of  two  years  Chmpman, 
rom  the  time  when  the  offence  was  committed,  and  the 
pround  of  the  Protest  is,  that  the  offence  charged  was  com- 
nitted  in  February,  1840,  whereas  the  Citation  was  not 
lerved  till  April,  184S,  being  more  than  three  years  after  the 
>ffence  (if  any)  was  committed.  The  question  for  the  Court 
low  to  determine  is,  whether  or  not  a  fresh  offence  was  com- 
nitted  by  this  gentleman  on  the  26th  May,  1 841 ,  consequently, 
irithin  the  period  prescribed  by  the  Act  of  Parliament  for 
he  commencement  of  proceedings  in  the  Ecclesiastical  Court 
or  offences  against  the  Ecclesiastical  Law. 

Now  some  degree  of  difficulty  is  certainly  apparent,  at 
irst  sight,  upon  the  face  of  the  Citation  ;  for  it  does  recite 
hat  an  application  was  made  in  February,  1840^  and  that 
he  application  was  refused  to  be  complied  with  on  that  day 
inthout  any  reasonable  excuse;  and  on  the  first  blush  it 
nigbt  appear  from  the  Citation  that  it  was  intended  to  pn^ 
seed  against  this  gentleman  for  the  offence  on  the  17th  Fe* 
yruary,  1840,  as  well  as  for  that  on  the  26th  May,  1841,  for 
his,  I  think,  is  the  difficulty  ;  not  whether  he  was  guilty  of 
in  offence  on  the  26th  May,  1841,  but  whether,  in  truth 
md  in  fact,  it  was  not  intended  to  proceed  against  him  for 
Kith  offences.  But,  upon  further  consideration  of  the  terms 
>f  the  Citation,  1  think  that  is  not  the  true  construction  ;  for 
t  begins  by  stating  that  he  refused  a  second  time,  to  wit,  on 
he  26th  May,.  1841,  to  bury  the  child,  and  then  refers  to 
he  former  occasion  ;  and  consequently  the  offence  charged 
s  the  second  refusal,  on  the  26th  May,  1841.  1  think  this 
s  the  true  interpretation,  and  the  only  question  for  the  Court 
o  determine  will  be,  whether  on  the  second  occasion  he  re- 
used to  bury  the  child. 

Dr.  Phillimore  has  called  the  attention  of  the  Court  to  the 
Citation  as  deficient  in  clearness,  and  has  cited  authorities  • 
Toro  the  Digeit  and  from  books  of  practice  to  shew  that  the 
Citation  should  be  clear  and  specific.  But  I  think,  upon  a 
due  consideration  of  the  whole  Citation,  that  the  charge  is 
sufficiently  stated  ;  that  the  party  is  only  cited  to  answer  for 
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Not.  21.      having  refused  to  bury  this  child  on  the  26th  May,  1641, 
j^Mj~~ji      which  was  within  two  years  from  the  date  of  the  Citation, 
Chapman,     and  therefore,  the  question  will  be  this :  Was  an  offence 
committed  on  the  26th  May,  1841  ? 
CftMnat  Com-      The  argument  in  support  of  the  Protest  turned  on  seven] 
mon  Law.         ^j^^^g^  which  have  occurred  in  Courts  of  Common  Law,  in 
actions  of  trover,  and  trespass,  and  on  the  case,  in  which  t 
similar  question  has  been  raised.     I  have  located  into  all 
those  cases,  and  the  distinction  I  take  to  be  this :  they  were 
cases  of  offences,  the  prosecution  of  which  was  limited  hj 
Act  of  Parliament  within  a  certain  time,  and  the  qnesdon 
turned  upon  the  point,  from  what  time  the  limitation  wssto 
run ;  and  the  principle  is,  that,  when  once  the  cause  of  sc- 
tion  has  arisen  and  is  complete,  the  statutory  limitation  runs 
from  that  time,  and  the  only  question  in  those  cases  was,  ai 
to  when  the  cause  of  action  became  complete.     Thus,  in 
Saunders  v.  Saunden,  where  a  vessel  was  seised  for  smug- 
gling, and  after  process  in  the  Exchequer  the  owner  ob- 
tained an  order  for  re-delivery,  under  which  he  obtsiiied     |  c  i 
only  part  of  the  goods  from  the  defendant ;  it  was  held  that 
the  owner  could  not  maintain  an  action  of  trover  for  the  re-      \  ^> 
mainder,  if  it  was  brought  aAer  tliree  months  from  the  ori- 
ginal seizure,  though  within  three  months  from  the  order  for 
re-delivery.     The  case  of  Godin  v.  Ferris  was  an  action  o^ 
trover  against  an  officer  of  the  Customs  for  seizing  goods,  an<^ 
the  Court  held  that  the  limitation  of  three  months  ran  nc^^ 
from  the  time  of  the  process,  but  from  the  time  of  actu^ 
seizure.     In  Wordstvorth  v.  Harley,  where  an  action 
brought  against  a  surveyor  who  had  taken  part  of  a  copse  int 
a  road,  separating  it  by  a  variety  of  acts,  and  among  other^^^ 
by  building  a  wall,  the  building  of  the  wall  not  being  a 
tually  completed  till  after  the  time  limited  for  the  action  ^ 
the  Court  held   that  the  first  separation,    even  the   fi 
course  of  bricks,  being  a  separation  of  the  property,  was 
•  completion  of  the  wrongful  act,  from  which  time  the  limita 
tion  ran.     So  in  an  action  of  trover,  the  time  from  whic 
the  right  commences  is  that  of  the  conversion  of  the  pr 
perty.     Other  cases  depend  entirely  on  the  construction  ot 
particular  contracts.     In  a  proceeding  against  a  party  (a 
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baker)  for  carrying  on  his  business  on  the  Lord's  Dsy,  it      Nov.  21. 
was  held  to  be  only  one  offence,  and  one  of  the  Judges  (Mr.  jvicAiiwdk  v 
Justice  Asburst)  observed  that  he  was  not  subject  to  a  pe-     Chaptnan, 
nalty  for  every  loaf  he  baked ;  and  so  as  to  a  tailor  or  a  shoe- 
maker^ every  stitch  put  into  a  garment,  or  every  pair  of 
shoes  sold  to  a  customer,  is  not  a  separate  offence.     It  must 
be  recollected  that,  in  most  of  these  cases, — trover,  for  exam- 
ple,— they  are  questions  of  property  between  two  individuals, 
and  when  the  conversion  is  once  complete,  the  time  runs 
from  that  act.     These  were  questions  of  private  rights  be- 
tween individuals ;  but  here  is  a  public  offence.     I  know 
nothing^of  the  ground  of  refusal :  for  all  that  appears,  the 
child  may  have  been  baptized  by  a  lawful  minister  of  the 
Church  of  England, — by  the  minister  of  this  very  parish, — 
for  it  is  not  stated  that  the  party  refused  to  bury  the  child 
because  she  had  not  been  baptized,   but  that  he  refused 
generally,  without  sufficient  cause.   What  the  cause  may  be, 
the  Court  can  know  nothing  of, — it  can  only  conjecture  that 
it  may  be  of  the  same  description  as  in  a  case  which  occu- 
pied the  attention  of  the  Court  in  1840  and  1841, — that  of 
Mastin  v.  Escoit;*  and  there  may  be  a  reason  why  pro- 
ceedings were  not  instituted  against  this  gentleman  during 
the  pendency  of  that  suit^possibly  one  may  conjecture  that 
to  have  been  the  case.    That  case  was  determined  in  this 
Court  on   the  8th   May,  1841,   and  the  second  offence  is 
allegred  to  have*  been  committed  on  the  26th  May,   1841; 
but  this  is  merely  conjecture.     It  does  appear  to  me,  how- 
ever, that  it  would  be  going  too  far,  at  present,  to  say  that, 
because  proceedings  were  not  instituted  against  this  gentle- 
man for  the  first  offence,  therefore  he  is  not  liable  to  be  pro- 
ceeded against  for  offending  a  second  time.     The  68th  Ca- 
tion  declares,    that  no   minister  shall  refuse  to  bury  any 
corpse  that  is  brought  to  the  church  or  churchyard  (conve- 
nient warning  being  given  him  thereof  before) ;  and  if  he 
shall  refuse,  except  in  certain  cases,  he  shall  be  suspended 
Tor  three  months.     Can  it  be  saidTthat,  if  a  child  is  brought 
lobe  baptized  on  one  Sunday,  and  the  minister  refuses,  if  it 

•  2  Curt.  692.     1  Notes  of  Ca.  552. 
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Nov.  81  18  brought  a  second  time,  and  he  again  refutea*  it  is  not  t 
Tik^ut'  k  V  ***^*^^  offence  ?  I  see  no  difference,  at  present^  between  the 
Chapman,  *  two  cases.  Other  questions  may  arise  as  to  the  refusal  of 
the  sacrament, — whether  a  refusal  a  second  time  is  a  fresh 
offence.  But  what  is  the  case  here  ?  Assuming  that  the 
child  was  properly  baptized,  the  clergyman  was  bound  to 
perform  the  ceremony;  he  refused,  and  the  corpae  was 
brought  a  second  time,  and  he  again  refused  ;  and  aa  far  ai 
appears,  the  corpse  remains  still  unburied,  which  ia  a  pub- 
lic scandal,  and  ought  to  be  removed.  The  minister  of  the 
parish  is  the  person  whose  duty  it  is  to  bury  the  child,  and 
till  that  is  done,  the  offence  is  not  removed. 

Something  was  said  as  to  the  distance  of  time  between 
the  first  and  second  application ;  but  tliat  is  matter  for  con- 
sideration hereafter.  I  cannot  say,  because  the  child's 
corpse  has  been  embalmed  and  left  unburied  for  a  conaider- 
able  interval  of  time,  that  a  minister  may  refuse  to  bury  it 
In  the  case  respecting  iron  coffins,*  the  refusal  took  place  in 
March,  1819,  and  the  sentence  of  the  Consistory  Court  was 
not  pronounced  till  4th  May,  1821,  all  which  time  the  body 
was  unburied ;  but  that  was  no  reai;on  why  the  prayers  of 
the  church  should  not  be  read  over  it  at  the  time  when  it 
was  buried. 

Under  the  circumstances,  I  am  of  opinion  that,  as  far  as 
appears  from  the  Citation  and  Letters  of  Request,  the  charge 
is  for  having  refused  to  bury  the  child  on  the  26th  May, 
1841^  and  that  is  within  the  two  years  limited  by  the  Act 
for  instituting  proceedings,  and  the  other  is  a  mere  recital, 
to  shew  when  the  party  was  first  applied  to  for  the  burial  of 
the  corpse,  and  that  he  then  refused ;  and  in  the  present 
stage  of  the  proceedings  I  could  not  hold  that,  by  refusing 
the  second  time,  he  is  not  liable  to  be  proceeded  against  for 
refusing  to  perform  his  duty,  notwithstanding  he  had  been 
applied  to  and  had  refused  at  a»i  earlier  period.  I  think 
they  may  be  separated  from  each  other,  and  that  the  refusal 
on  the  26th  May,  1841,  was  an  offence  for  which  the  party 
is  liable  to  be  proceeded  against,  notwithstanding  there  had 

*  GOUrt  w.  Buzzard,  2  Hagg.  C.  R.  333. 
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been  a  previoas  offence  on  the  17th  February,  1840.     I  am      Nov.  21. 

of  opinion  to  overrule  the  Protest,  and  assign  the  party  to  -^^T       ^ 

appear  absolutely.^  Chapman.  ' 


An  absolute  appearance  being  given,  the  Articles  were  Dec  8. 
brought  in  and  admitted ;  they  pleaded  in  substance  as  fol- 
lows:— 

That,  in  contempt  of  the  law  and  of  the  68th  Canon,  the  party  Articles, 
proceeded  against,  on  the  26th  May,  1841,  expressly  declared  his 
determination  not  to  bury  the  corpse  in  the  churchyard  of  Basing- 
boarne,  if  brought  for  burial,  and  in  pursuance  of  such  declared 
determination,  did,  on  that  day,  contrary  to  his  duty,  refuse  to 
bury   the  corpse  then    brought   to   the    churchyard,    convenient 
warning  having  been  given  him  thereof,  in  which  churchyard  ten 
children  of  John  Rumbold,  the  father,  and  Jane  Rumbold,  his  de- 
ceased wife,  the  mother  of  the  infant,  had  been  previously  buried, 
and  some  of  them  by  the  party  proceeded  against;  that  John  Rum- 
bold  and  his  deceased  wife  were  Protestant  Dissenters  from  the 
Church  of  England,  of  the  class  called  Independents,  and  were  in 
the  habit  of  frequenting  a  place  of  religious  worship  in  the  parish ; 
that  the  deceased  infant  had  been  baptized  according  to  the  form 
generally  observed  among  the  Independents,  t.e.  with  water,  and 
in  the  Name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost,  by  the  Rev.  Charles  Moase,  a  minister,  preacher,  or  teacher 
of  the  Independents ;  that  of  the  fact  of  baptism  the  party  pro- 
ceeded against  was  informed  on  the  26th  May,  1841,  and  when 
urged  and  entreated  to  bury  the  corpse,  he  assigned  such  baptism 
expressly  as  the  pretext  or  ground  for  refusing  to  comply  with  the 
application. 

This  Allegation  was  admitted,  with  a  few  reformations.        1844. 
A  defensive  Allegation  was  then  brought  in  on  behalf  of  Jan.  29. 
the  Rev.  W.  H.  Chapman,  pleading  as  follows : — 

•  On  the  20th  November,  1843,  in  the  Bail  Court,  Q.  B.,  Rogers,  Q.  C, 
applied  for  a  rule  to  shew  cause  why  a  writ  of  Prohibition  should  not 
issue  to  stay  proceedings  in  this  case.  Wightmanj  J.,  refused  the  rule, 
on  the  ground  that  tlie  question  was  one  properly  within  the  cogni- 
zance of  the  Ecclesiastical  Court,  and  if  the  Judge  of  the  Arches  Court 
bad  made  an  erroneous  decision,  the  proper  mode  of  proceeding  was  by 
appeal  to  the  Judicial  Committee  of  the  Privy  Council. 

VOL.  III.  3  c 
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Nov.  81. 

Titchmmrth  r. 
Chapman. 

Defensive 
Allegation. 


I.  That  the  rights  and  privilegea  conferred  by  the  68th  CamiD, 
pleaded  in  the  Articles,  and  of  the  other  Canons  end  Constitii- 
tions  of  1603,  were  limited  by  the  Letters  Patent  of  James  I^ 
to  **  all  persons  being  within  this  realm  as  fvr  as  lawfully  bring: 
members  of  the  Church  they  might  be   concerned   in   them;" 
that,  by  the  110th  Canon,  means  were  pointed  out  for  bringing 
*<  all  schismatics  and    hinderers   of  the  Word    to   be   sinctrely 
preached  to  ecclesiastical  censure  and  pnntshment.*'      2.  That 
the  party  proceeded  against  did  not  refuse  to  bury  the  corpse, 
but  to  bury  it  according  to  the  rites  and  ceremonies  of  the  Chorcb 
of  England ;  that  in  so  doing  he  did  not  act  in  contempt  of  the  laws, 
^nons,  and  constitutions  ecclesiastical  of  the  Church  of  England, 
but,  on  the  contrary,  in  conformity  thereto,  and  to  the  obligations 
by  which  he  bound  himself  when  he  became  an  ordained  minister 
of  the  Church  of  England.    3.  That  the  baptism  of  the  Infant, 
pleaded  in  the  Articles  to  have  been  performed  by  Charles  Moase, 
was  heretical.     4.  That,  by  the  Ecclesiastical  Laws  of  the  whole 
Catholic  Church,  more  especially  as  they  are  expounded  and  laid 
down  in  the  canons  and  decrees  of  the  four  6rst  Oeneral  Councils, 
and  which  have  been  adopted  by  the  Church  of  England,  and  re- 
cognized to  be  of  binding  authority  by  the  Statutes  of  the  realm 
applicable  to  the  questions  of  heresy  and  schism, — more  especially 
by  Statutes  1  Eliz.  c.  1,  sec.  36,  and  29  Car.  2,  c.  29,  sec.  2,— 
Charles  Moase,  having  collected  a  congregation  in  opposition  to 
the  canonical  bishop,  is  guilty  of  heresy,  and  any  baptism  per- 
formed by  him  is  heretical.     5.  That,  by  the  Ist  Canon  made  at 
the  Second  General  Council,  holden  at  Constantinople,  in  381,  it 
was  ordained  as  follows  i — "  Trecentorum  decern  et  octo  patrum  qui 
Nicwo!  eonvenerurU  fidem  non  abrogariy  sed  firmam  ac  stahUem 
manere  oporterey  et  omnetn  hcerisim  anathemcUizari  et  specialikr 
Ennomium  sive  Anamasorum  et  Arianorum  sive  Eudoxianorum  d 
Semiarianorum  sive  Spiritus  Sancti  adversariorum  et  SaheUianoru» 
ct  Marcellianorum  et  Photianorum  et  Apollinaristarum  ;**  and  also 
by  the  6th  Cunon : — "/S't   autem  sit  crimen  ecclesiasticum  quod 
ipiscojx)  itUenditury  tunc  oportet  examinari  personas  acciisatorutn^ 
ut  primum  quidem  kceretids  non  Uceat  orthodoxos  episcopos  pro 
rebus  ecclesioMicis  acctisare,    Hcereticos  autem  dicimuSy  et  qui  oli0^ 
ab  ecclesia  absdssi  sunty  et  qui  sunt  postea  a  nobis  anathemttti^MU^  -9 
ad  hxc  autem  et  eos  qui  se  sanam  quidein  fidtm  confiteri  pros  t^ 
ferunty  atmlsi  autem  sunt  et  abscissiy  et  adversus  canonicos  nostro-^ 
episcopos  congregationem  faciunt,      Prceterea  autem,  et  si  aliqu  ^ 
eorum  ah  ecclesia  ob  aliqucts  causas  prius  condemnati  et  ejecti  rr-^ 
excommunicati  fuerint^  sive  ex  deroy  sive  ex  laioorum  ordine,  nee  i w 
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Ueere  epiicoptm  aecmmt§  priiuquam  prcprittm  eriwim  ajbtUnm^ :       Nqv.  21. 
aimiUUr  aiOem  et  bm  qui  priua  rei  /heti  OMUSoHqut  suni  non  prim   jVfcl       * 
«M?  episeopi  wl  tUiorum  eUricorttm  aeewaiionem  admitti  quam  h     Chapman, 
ehjedorum  tibi  eriminum  insantss  attmuhrintJ'    6.  Th»t,  by  th« 
21 8t  OanuD  of  the  Fourth  General  Council  holden  at  Cbalce4on» 
in  451,  it  was  ordained  as  follows  :>**<  CUriooi  vel  latooa^  epiicopoi 
out  derieoi  aceuionUBf  nam  indiierimmtOimf  neo  eitra  inquiH- 
tionem^  admittmne  ad  aoeunOumem^  nui  eorum  wittimatio  priua 
eaaminata  fiariL*'    7*  That,  by  the  practice  aad  usage  of  the 
primitiTe  Church,  and  the    laws,  canons,  and   constitutions  of 
the  Church  of  England,  any  persons,  whether  Infants  or  adults, 
baptized  in  the  Name  of  the  Father,  and  the  Son,    and    the 
Holy  Ghost,  hy  heretics,  could  not  be  admitted  into  the  Church, 
or  allowed  to  partake  of  her  privileges,  until  they  had  by  them- 
selves or  by  their  sponsors  sought  for  such  admission  according  to 
the  form  directed  by  the  Church,  although  it  mi{tbt  not  be  essen* 
tial  to  reiterate  the  Sacrament  of  Baptismt    8.  That  there  is  a 
burying-ground  attached  to  the  Independent  Chapel  at  Basing- 
houme,  commonly  used  for  the  interment  of  the  corpses  of  lode- 
pendenU.    9.  That,  by  3  &  4  Vict.  c.  92,  Courts  of  Justice  may 
admit  non-parochial  rrgisters  of  deaths  or  burials  as  evidence. 
10.  Pleads  the  33rd  Canon  of  1562.     11.  Pleads  the  3rd,  4th,  5tb, 
6th,  7th,  9tb,  and  12th  Canons  of  1603.     12.  That  John  Rumbold, 
Charles  Moase,  and  Thomas  Titcbmarsh  (the  Promoter),  are  per- 
sons who  affirm  that  the  Church  of  England  by  law  established  is 
not  a  true  and  Apostolic  Church,  teaching  and  maintaining  the 
doctrine  of  the  Apostles ;  and  who  affirm  that  the  form  of  God's 
worship  in  the  said  Church,  and  contained  in  the  Book  of  Common 
Prayer  and  administration  of  the  Sacramento,  is  a  corrupt,  super- 
stitious, and  unlawful  worship  of  God,  and  eontaiuing  many  things 
in  it  repugnant  to  the  Scriptures ;  and  who  affirm  that  several  of 
the  Thirty-nine  Articles  are  in  great  part  superstitious  and  erro- 
neous, and  such  as  they  may  not  with  a  good  conscience  subscribe 
uoto ;    and  who  affirm  that  the    rites    and    ceremonies   of   the 
Church  of  England  are  wicked,  and  an ti- Christian,  and  supersti- 
tions, and  such  as,  being  commanded  by  lawful  authority,  men 
who  are  aealously  and  godly  affected  may  not  with  any  good  con- 
science approve,  use,  or  subscribe  unto  them ;  and  who  affirm 
that  the  government  of  the  Church  of  England  under  her  Majesty 
by  archbishops,  bishops,  deans,  archdeacons,  and  the  rest. that 
bear  office  in  the  same,  is  auti-Christian  and  repugn^t  to  the  word 
of  God ;  and  who  have  separated  themselves  from  the  Commu« 
nion  of  Saints,  a«  it  is  approved  by  the  Apostles*  rules  in  the 
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Nov.  21.      Charch  of  England,  and  combined  themadrea  togedMr  a  illn 
^.   .        .       Brotherhood,  accounting  the  Chrittians  who  are  cooftraikki 
Chapman,      ^^®  doctrine,  goyernment,  rites,  and  ceremonies  of  the  Ckotbtf 
England,  to  be  profane  and  unmeet  for  them  to  join  witfatiCli^ 
tian  profession  ;  and  who  affirm  that  it  is   lawful  for  mjwAi 
ministers  and  lay  persons,  and  for  either  of  them,  to  jois  H^ 
and  make  rules,  orders,  and  constitutions  in  causes  coeknM 
without  the  Queen's  authority,  and  who  submit  tube  roM  nip 
vemed  by  them,  and  who  are  persons  excommunicated,  accaiif 
to  the  true  intent  and  meaning  of  the  Canona  before  ^kM,d 
are  rightly  cut  off  from  the  unity  of  the  Church,  and 
nicated  according  to  the  true  intent  and  meaning  of  thi 
Canon.     13.  That,  by  the  Rubric  of  the  Book  of  Commss 
prefixed  to  the  Order  for  the  Burial  of  the  Dead,  it  is 
'*  that  the  office  is  not  to  be  used  for  any  that  die  uDbtpM 
excommunicate,"  and  that  the  deceased  infant  died  nobafdfli 
excommunicate,  according  to  the  true  intent  and  meanioffflf 
Rubric.      14  and  15.    Plead  the  20th  and  23rd  aeetionsflf 
Stat.  3  &  4  Vict.  c.  86.      16.   That  when  the  party 
against  was  applied  to  by  John  Rumbold,  on  the  17th  Fi 
1840,  to  bury  the  corpse  of  the  infant,  he  replied  that  bekii 
objection  to  its  interment  in  the  church-yard,  but  thst  be 
not  conscientiously  perform  the  funeral  serWce  of  the  Cbatk 
England  over  the  corpse,  and  refused  to  bury  the  corpae  ii 
manner  und  form  as  is  prescribed  in  the  Book  of  Common 
and  he  inquired  of  John  Rumbold  why  he  did  not  have  tbe 
buried  in  the  burying-ground  attached  to  the  Independeat 
whereupon  John  Rumbold  replied  that  he  had  no  objectioD 
except  on  account  of  the  very  high  fees  demanded  by  tbe 
or  preacher  of  the  chapel,  and  thereupon  he  (the  Re?.  W. 
Chapman)  told  him  he  would  willingly  pay  the  fees  for  bii^ 
which  John  Rumbold  expressed  his  satisfaction,  and  left,  io 
as  he  then  stated,  to  inquire  the  amount  of  the  fees.    17 
the  17th  February,  1840,  the  said  Charles  Moase  compbiv' 
the  Bishop  of  the  diocese  of  the  refusal  to  bury  the  corfA 
and  19.    That,  on  the  26th  March,  1840,  the  party 
against  received  notice  from  the  Secretary  to  the  CommrtlKil' 
the  Protection  of  the  Rights  of  Dissenters  that  proceediogt***' 
be  immediately  taken  against  him  in  the  Ecclesiastical Cooit  ' 
That  Ihe  corpse  was  not  brought  to  the  church-yard,  norwtf^ 
warning  given,  from  the  17th  February,  1840,  till  tbe26ckMK 
1841. 

Additional  Articles  were  brought  in^  on  behalf  of  ^ 
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party  proceeded  a^inst,  pleading,    in  supply  of  proof  of     Nov.  2]. 
the  12tb*  article  of  the  Defensive  Allegation^  two  printed  ^  ' 
papers,  one  dated  13th  March,  1840^  and  the  other  about     Chaommi,  ' 
September,  1843^  written,  published,   and  distributed  by 
the  Rev.  Charles  Moase. 

The  admission  of  this  Allegation  and  the  additional  Ar- 
ticles was  opposed. 

SirJc^n  Dodson,  Q.A.,  and  Addama,  D.,  for  the  Promo-  Feb.  7. 
ter. — The  Allegation  is  no  answer  to  the  charge.  Mr.  Chap-  Aroumbmt. 
man  sets  up  his  judgment  against  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council^  who  have  determined  the 
point.    Escottv,  Mastin, 

Phillimorey  D.,  in  support  of  the  Allegation. — This  is  a 
proceeding  pro  iolute  aninupf  under  the  68th  Canon,  against 
a  clergyman  of  the  Church  of  England,  by  a  person  whom 
we  maintain  to  be,  according  to  the  law  of  the  church,  and 
in  the  sense  of  the  church,  a  schismatic  and  heretic.  We  set 
up  a  totally  different  case  from  that  of  Kemp  v.  Wicke*,*  or 
Mastin  v.  EscolU  We  do  not  contend  that  it  is  necessary  to 
the  validity  of  baptism  that  the  person  administering  it 
should  be  in  Holy  Orders  ;  but  that  this  is  an  heretical  bap- 
tism, a  question  specially  reserved  by  the  Superior  Court, 
as  well  as  by  this  Court,  which  did  not  touch  upon  hereti- 
cal or  schismatical  baptism.  The  questions,  therefore,  are^ 
first,  whether  this  baptism  was  heretical  or  schismatical ; 
secondly,  what  is  the  effect  of  such  baptism  ;  thirdly,  whe- 
ther a  member  of  an  Independent  congregation  is  entitled  to 
proceed,  under  the  Canon,  against  a  clergyman  of  the 
Church  of  England  pro  salute  animie.  In  the  first  place, 
what  is  heresy  ?  The  Statute  of  I  Eliz.  c.  1,  sec.  36,  de- 
clares heresy  to  be  only  such  matters  "  as  heretofore  have 
been  adjudged  to  be  heresy  by  the  authority  of  the  Canoni- 
cal Scriptures,  or  by  some  of  the  first  four  general  Councils, 
or  by  any  other  general  Council,  wherein  the  same  was  de- 
clared heresy  by  the  express  and  plain  words  of  the  Canoni- 
cal Scriptures,  or  such  as  hereafter  shall  be  judged  or  deter- 
mined to  be  heresy  by  the  High  Court  of  Parliament,  with 

•  3  Phill.  264. 
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Not.  2\.      the  BMent  of  the  clergy  in  the  Convocatioii.'*     This  defini- 
tion,   according    to  Blackftoney^    *'  reduced  h^retj  to  t 
greater  certainty."     It  is  necessary*  therefore,  to  look  at  the 
decrees  of  the  first  four  general  Councils*    QRead  the  ex- 
tracts from  the  decrees  of  the  Councils  of  Constantinople  and 
of  Chalcedon  pleaded  in  the  Allegation.]]     There  can  he  no 
question  that  the  Independents  come  within  the  6th  Canon 
of  the  Council  of  Constantinople,  and  that,  by  the  decree  of 
the  Council  of  Chalcedon,  a  heretic  was  not  permitted  to 
bring  a  charge  against  an  orthodox  minister.    Then  what  is 
the  effect  of  heretical  baptism  P     In  the  other  cavea,  the  opi- 
nion of  St.  Augustin  was  cited  in  favour  of  the  validity  of 
baptism  by  laymen ;  but  this  is  a  question  aa  to  heretical 
baptism.    [Per  Ci7niAM.<«-Do  you  mean  to  contend  that 
heretical  baptism  is  no  baptism  at  all  ?]     No ;  it  is  good 
after  certain  ceremonies  are  performed.    £P£A  Cuhiam.— 
Is  it  valid  to  any  extent  ?]     Yes ;  to  the  extent  of  not  ren- 
dering it  necessary  that  baptism  should  be  perfornied  over 
again*     [Pks  Curiam. — You  admit  that,   after  heretical 
baptism,  re-baptism  is  not  required  ?]     Yes  i  I  admit  that 
it  is  good  to  a  certain  extent ;  but  there  are  deficiencies  to 
be  supplied  by  the  church.    A  person  baptised  by  a  heretic 
is  not  iptojaclo  a  member  of  the  church*     St*  Aug.f    Dt- 
crel.X     Bingham.§     Hooker.lj     Ayliff.f     I  do  not  say  such 
a  person  is  not  a  Christian.     QPek  CuRiAM.^-Then  he  may 
be  entitled  to  Christian  burial.]    Certainly,  in  his  own  ceme- 
tery.    QPerCuriah.— *l8  it  compulsory  upon  such  persons 
to  provide  cemeteries  for  themselves  ?  j     My  argument  is, 
that  they  cannot  move  the  Canons  of  the  church  to  punish  a 
minister  of  the  church  for  not  burying  one  of  their  own  body. 
The  right  to  have  the  burial-service  read  is  not  a  civil  right ; 
it  U  a  spiritual  right   The  Daventry  Case,*  •   [Per  Curiam^ 
—Was  this  child  a  heretic  ?]    Yes ;  in  a  certain  sense.  •  J^F 
CuRJAM.-^Tben  the  refusal  to  bury  the  child  was  because  i 

*  Comm.  b.  4,  c.  4,  s.  3.  f  Ve  Bapt.  lib.  vi,  ^ 

X  J)e  Ck>nt€craHone,  c.  28.  (  SchoL  Hist,  of  Lay  Bapt.  b.  zv.  c  4. 

II  Eccl.  Pol.  pp.  274^,  619.  %  Parer.  480. 

♦*  Referred  to,  2  Curt.  776. 
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was  a  heretic?     I  can  understand  why,  if  the  child  had  not      Nov.  21. 
been  bantiaedt  it  was  not  entitled  to  burial :  but  not  why  it  ^,  :       . 
should  not  be  entitled  because  it  was  a  heretic.   You  say  she     Chapman, 
was  a  Christian  ?]     The  child  was  christened  in  heresy  and 
schism.    I^PsB  Curiam.— -And,  therefore,  was  not  entitled  to 
burial  ?    That  is  your  argument?]    Yes.    [Per  Curiam— 
YoQ  do  not  distinguish  between  the  effect  of  heresy  and 
schism  upon  the  party  administering  the  rite,   and  upon 
the  party  to  whom  the  rite  is  administered.]     The  party 
deceased  is  excluded  by  the  fault  of  her  parents. 

HartUngf  D.,  on  the  same  side. 

Sir  John  DodsoH^  Q.  A.,  in  Reply* — A  distinction  is  at-  Feb.  16., 
tempted  to  be  drawn  between  this  case  and  that  of  Mastin 
▼•  EscoUf  because  here  the  baptism  was  heretical  and  schis* 
matical ;  and  it  is  said  the  Promoter  of  the  suit,  being  a  he- 
retic or  schismatic,  has  no  persona  standi.  But  there  is  no 
proof  of  his  conviction,  and  before  conviction  it  does  not 
lie  in  the  mouth  of  the  other  side  to  say  that  parties  are  here- 
tical or  schismatical.  But  suppose  Mr.  Moase  to  be  both, 
still  the  baptism  performed  by  him  is  sufficiently  valid  for  the 
purpose,  for  it  is  admitted  that  no  re-baptism  is  neces* 
sary.  Whatever  ceremonies  may  be  requisite  for  the  admis« 
sion  of  a  person  so  baptized  into  the  Christian  church,  they 
can  have  no  reference  to  an  infant. 

Per  Curiam. — ^I  must  consider  the  case.  CW*.  adv,  wit. 

Sir  H.  Jbnner  Fust. — The  question  before  the  Court  May  31. 

at  present  is  with  respect  to  the  admissibility  of  an  Allega-  Judomknt. 

tion  offered  on  behalf  of  the  Rev.W.  H.  Chapman,  the  party 

cited  in  the  cause,  which  is  a  cause  of  office  for  refusing  to 
bury  the  corpse  of  a  child  of  a  parishioner  brought  to  the 
church-yard  and  entitled  to  interment,  due  notice  being 
alleged  to  have  been  given.  The  substance  of  the  Allega- 
tion (and  the  defence)  ist  that  this  child  was  unbaptiaed 
^within  the  true  meaning  of  the  term,  as  used  in  the  Rubric 
for  the  burial-service  in  the  Book  of  Common  Prayer,  it 
l>eing  alleged  in  the  Articles,  and  not  denied,  that  the  child 

was  baptised  by  a  minister  of  that  class  of  Protestant  Dis- 
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Not.  21.      senters  called  IndependentSy  according  to  the  form  used  bj 

'f£jf^~^  y    them,  that  is,  with  water,  in  the  name  of  the  Father,  of  the 

Chapman.  *   Son,  and  of  the  Holy  Ghost ;  and  it  is  pleaded  on  behalf  of 

Mr.  Chapman,  that  such  baptism  is  heretical  and  achismati- 

cal,  and  does  not  entitle  the  child  to  have  the  burial-aenrice 

read  over  it. 

I  had  hoped  that,  since  the  last  case  in  this  Court,  that  of 
Mastin  v.  Esadt,  and  after  the  sentence  of  this  Court  had 
been  affirmed  by  the  Judicial  Committee  of  the  Privy  Coundl, 
which  is  the  Superior  Court  of  Appeal,  this  question  was 
set  at  rest,  and  that  no  further  resistance  would  have  been 
offered  to  what  was  thus  declared  to  be  the  law  on  this 
question,  and  which  this  Court  is  bound  to  enforce.  The 
Court  has  no  discretion  whether  it  will  or  will  not  entertain 
a  suit  of  this  description,  which  is  clearly  within  its  juris- 
diction, nor  can  it  decline  to  pronounce  its  sentence  when* 
ever  such  a  case  comes  before  it. 

But,  in  the  present  case,  it  is  pretended  that  the  question 
IS  not  determined  or  concluded  by  what  took  place  in  EscoU 
V.  MaHin  ;  for  in  that  case  it  was  only  decided  that  an  in- 
fant who  had  been  baptized  by  a  minister  of  the  Wesleyan 
persuasion,  with  water,  and  in  the  name  of  the  Holy  Trinity, 
was  not  unbaptised,  and  consequently  that  the  Rubric  did 
not  apply  to  that  particular  case ;  that,  in  that  case,  nothing 
turned  on  the  question  of  heresy  or  schism ;  the  alleged 
defect  was  the  want  of  holy  orders  in  the  person  administer- 
ing the  rite ;  that,  in  the  present  case,  the  question  is  directly 
raised,  and  it  is  distinctly  averred  that  the  baptism  was  here- 
tical, having  been  performed  by  a  person  not  qualified  to 
administer  the  rite.  And  certainly,  both  in  this  Court  and 
the  Superior  Courts  the  question  in  the  former  case  was 
stated  to  be  confined  to  this  particular  point,  namely,  was 
baptism  by  a  Wesleyan  Minister  valid  or  not,  and  nothing 
turned  upon  the  question  of  heresy  or  schism,  as  appears 
from  the  judgment  of  Lord  Brougham,  who  delivered  the 
sentence  of  the  Court ;  and  therefore,  a  distinction  does  arise 
between  the  two  cases, — the  question  in  this  case  being, 
whether  or  no  a  baptism  of  this  description,  atated  to  be 
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heretical  or  schismatical,  is  valid  or  not,  so  aa  to  take  it  out      Not.  21. 
of  the  principle  of  the  decision  in  Escoit  v.  Mastin,  TiuAmardk  r 

Nowy  although  it  is  perfectly  true  that  there  has  been  no  Chopman.  ' 
absolute  decision  upon  the  point,  the  question  not  having 
been  distinctly  raised,  and  a  Court  of  Law  never  goes  beyond 
the  question  before  it;  yet  it  cannot  be  denied  that  the 
greater  part  of  the  argument  in  that  case  in  this  Court  (and 
I  believe  the  argument  is  reported)  turned  on  the  question 
whether  heretical  or  schismatical  baptism  was  or  was  not 
▼alid ;  and  indeed  it  was  the  object  of  the  party  cited  in  that 
eaae  to  shew,  that  the  baptism  was  an  heretical  and  a  schis- 
matical baptism,  not  simply  trusting  to  the  other  part  of  the 
objection,  as  to  its  being  lay  baptism  only;  the  argument 
went  principally  upon  its  being  a  schismatical  and  heretical 
baptism ;  and  therefore,  though  it  was  necessary  to  endea- 
▼oor  to  prove  that,  as  a  schismatical  and  heretical  baptism  it 
was  not  valid,  yet  the  argument  went  very  much  upon  that 
point,  though  it  was  not  necessary  for  the  Court  to  consider 
and  decide  that  question.  I  may  state  this,  and  further,  that 
in  that  case^  from  the  beginning  to  the  end  of  the  argument, 
reference  was  made  to  the  different  opinions  entertained  at 
different  periods,  and  at  a  very  early  period  in  the  primitive 
Church,  as  to  the  validity  of  schismatical  and  heretical  bap- 
tism. The  opinion  of  Tertullian  was  cited  in  support  of  the 
validity  of  such  baptism,  and  the  opinions  of  St.  Cyprian, 
Firmilian,  and  other  writers  in  the  second  and  third  centuries, 
were  produced  in  opposition  to  its  validity ;  and  reference 
was  made  to  the  Council  of  Aries  and  to  the  opinion  of  St. 
Augustin,  and  a  great  mass  of  opinions  in  favour  of  such  bap- 
tism, and  to  the  practice  both  of  the  Eastern  and  Western 
Churches  down  to  the  present  time, — I  say  the  great  strength 
of  the  argument  was  directed  to  this  point,  namely,  whether 
schismatical  and  heretical  baptism  was  or  was  not  valid.  It 
appears  to  me,  therefore,  that  the  question  on  this  occasion 
is  reduced  to  a  very  narrow  compass,  and  more  particularly  as 
1 6nd,  in  the  seventh  article  of  this  Allegation,  Mr.  Chapman 
hardly  brings  the  validity  of  this  baptism  in  question. 
«*  That  by  the  practice  and  usage  of  the  primitive  Church, 
and  the  Laws,  Canons,  and  Constitutions  of  the  Church  of 

VOL.  III.  3  D 
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Nov.  21.      England,  any  persons^  whether  hifants  or  adolUy  bapCiaed  in 
7ychmar§h  v   ^^®  name  of  the  Father,  the  Son,  and  the  Holy  Ghoat,  by 
Chapmam,      heretics,  could  not  be  admitted  into  the  Church,  or  allowed 
to  partake  of  her  privileges,  until  they  had,  by  themselves 
or  by  their  sponsors,  sought  for  such  admission  according  to 
the  form  directed  by  the  Church,  although  it  might  not  be 
essential  to  reiterate  the  sacrament  of  baptism."    Certainly, 
this  appears  to  me  to  admit  the  whole  question.     He  does 
not  deny  in  any  one  article  of  his  Allegation  that  this 
baptism  is  valid ;  all  that  he  says  is,  that  by  the  practice 
of  the  primitive  Church,  and  the  Laws,  Canons,  and  Con- 
stitutions of  the  Church  of  England,  persons  baptised  in 
the  name  of  the  Trinity,  by  heretics,  could  not  be  admitted 
to  partake  of  the  privileges  of  the  Church,  till  they  had,  by 
themselves  or  sponsors,  sought  for  such  admission,  and  com- 
plied with  the  directions  of  the  Church.    It  seems,  there- 
fore; superfluous  for  the  Court  to  enter  into  a  consideration 
of  the  authorities  cited  in    the  Argument,   to  determine 
whether  or  not  this  baptism  be  valid.     It  is  not  contended, 
and  could  not  be  contended,  that  this  baptism  is  absolutely 
null  and  vmd ;  but  the  only  question  is,  whether  baptism  so 
conferred  entitles  the  party  recipient  to  have  the  service  of  the 
Church  read  over  the  corpse,  at  the  time  when  it  is  brought  to 
the  churchyard  to  be  interred.     The  Court,  therefore,  is  re- 
lieved from  the  necessity  of  entering  into  the  discussion  of 
the  other  point,  and  this  case  has  been  pending  so  long,  from 
the  peculiar  circumstances  under  which  the   Court   itself 
laboured,  not  from  any  doubt  which  the  Court  entertained  as 
to  the  law  upon  the  subject,  especially  since  the  decision  in 
Etcott  v.  Masiifif  that  baptism,  even  if  conferred  by  a  heretic 
or  by  a  layman,  is  valid  and  not  to  be  repeated.     Indeed, 
one  of  the  authorities  dted  in  the  Argument  in  support  of 
the  Allegation,  stated  that  baptism  was  not  to  be  repeated, 
which  was  an  acknowledgment  that  it  was  a  baptism  valid 
in  itaelf ;  and  it  would  even  follow,  that  baptism  administered 
by  a  person  who  disbelieved  the  doctrine  of  the  Trinity 
would  be  valid,   and  need  not  be   repeated,  and  a  child 
who  had  received  such  baptism  could  not  be  said  to  be 
unbaptized. 
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There  cannot,  therefore,  be  a  doubt  in  the  mind  of  the  Nov.  21. 
Court  as  to  the  result  of  this  case,  when  the  baptism  itself  is  ^.,  :  . 
admitted  to  be  valid ;  the  only  doubt  the  Court  entertains  Chapmam. 
18^  whether,  in  respect  to  this  AUe^tion,  it  ought  or  ought 
not  to  be  admitted,  in  order  that  the  whole  question  might 
go  up  to  the  Court  of  Appeal  with  all  the  advantages  of  a 
discussion  of  the  question  before  this  Court  upon  the  whole 
case.  The  Court  would  be  very  much  inclined  to  pursue 
the  course  it  took  in  EscoU  v.  Mattin,  by  admitting  the  Al- 
legation, though  it  did  not  appear  to  be  necessary  that  it 
ahould  have  been  so  admitted,  for  the  purpose  I  have  stated  ; 
but  if  the  party  wishes  to  take  the  opinion  of  the  Superior 
Coarty  he  may  do  so  by  applying  for  leave  to  appeal  from 
the  rejection  of  this  Allegation,  and  the  Court  would  be  un- 
willing to  exercise  the  discretion  given  to  it  by  the  Act  of 
Parliament,  by  refusing  the  party  desiring  to  appeal  from 
the  rejection,  leave  to  do  so.  If  the  Court  rejects  this  Al- 
legation, and  refuses  leave  to  appeal  from  the  rejection,  the 
decision  is  finaL  But,  in  a  case  of  this  description,  which  is 
•opposed  to  involve  a  very  important  consideration,  both  as 
regards  this  class  of  Pix)testant  Dissenters  and  also  members 
of  the  Established  Church,  the  Court  would  be  unwilling 
to  exercise  the  discretion  given  to  it  by  the  Act  of  Parlia- 
ment,  by  refusing  leave  to  appeal  from  the  rejection  of  the 
Allegation. 

But  with  respect  to  the  grounds  which  induce  me  to  re- 
ject this  Allegation,  the  chief  is,  that  the  whole  question 
seems  to  have  been  decided  in  Masiin  v.  Escott^  which  de- 
termined the  validity  of  lay  baptism  ;  for  if  this  baptism  be 
a  valid  baptism,  so  far  that  the  rite  is  not  to  be  repeated,  it 
comes  to  the  case  of  Mastin  v.  Escoit,  that  this  child  is  not 
**  unbaptized"  within  the  true  meaning  of  the  Rubric  It 
was  the  opinion  of  the  Superior  Court  in  that  case,  that  a 
child  baptized  by  a  layman  is  not  unbaptized,  within  the 
meaning  of  the  Rubric,  and  I  cannot  understand,  when  it 
is  admitted  that  the  fact  of  baptism  is  valid,  what  difference 
there  is  whether  the  person  performing  the  rite  be  a  layman 
or  a  heretic.  It  is  a  baptism  as  far  as  it  goes.  I  can  see  no 
reason  why,  in  one  case,  the  corpse  is  to  receive  the  offices  of 
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Not.  81.      ^^  Church*  and  not  in  the  other,  though  neither  Mm 
unbaptized  ;  and  it  it  only  where  the  penon  dia  vbiylal 

\:kajmafj    ^*^  ^^®  burial-eervice  it  not  to  be  read.    Both  lijraiik^ 
retical  baptisms  are  irregular,  and  contrary  to  tbeoM 
the  Church ;  but  both  are  valid,  and  whatever  prifikgHB 
conferred,  are  the  tame  in  both  cases.    It  seemi  to  wit 
both  are  to  be  considered  in  the  worda  of  the  RaWcHh 
'*  lawfully  and  sufficiently  baptised,"  ao  at  toentitletkp 
sons  so  baptised  to  have  the  burial-aervioe  read  ofcr  te 
I  use  the  word  ''  sufficiently"  advisedly,  in  the  semeio^ 
it  IS  used  in  the  Rubric^  or  in  the  other  esse  (of  Mt 
Masiin)  ;  and  this  word  *'  sufficiently"  was  continedai 
first  R  ubric,  as  well  as  in  the  present.  In  both  RnbrioitM 
declared  that  a  child  so  baptised  (either  by  a  lajnna,  a 
the  former  case,  or,  as  I  consider,  by  a  heretic  slto)  h«ta 
*'  lawfully  and  sufficiently"  baptised,  in  the  senseof  tkli 
brie,  to  which  sense  alone  the  Court  confined  itself  in  tM^ 
roer  case,  and  confines  itself  in  the  present.    To  whAd^ 
the  sufficiency  goes  is  not  for  this  Court  todetermaie;  A 
ther  it  does  or  does  not  confer  spiritual  grace»  the  CovH^ 
no  opinion ;  but,  according  to  my  view,  a  child  so  bipliii'* 
lawfully  and  sufficiently  baptized,  so  that  it  oogfat  wit 
be  baptized  again,  as  if  unbaptised ;  and  if  not  nnfaiftn 
then  a  minister  was  not  justified  in  withholding  the  W 
service,  and  refusing  to  read  it  over  this  corpse. 

Now  it  is  said  that  some  means  are  to  be  employed  bA 
the  child  could  be  admitted  into  the  Church,  as  iSkfi^ 
the  seventh  article.  What  are  these  means  ?  I  presotf i> 
imposition  of  hands  by  the  Bishop  at  confirmation*  id^* 
quiries  before  this  whether  the  party  was  qualified  to^ 
come  admitted  into  the  Church.  I  presume  there  is  no ^ 
means  by  which  a  child  can  be  admitted  into  the  Chm^ 
England  but  by  the  Bishop  at  confirmation,  when  thef^ 
has  arrived  at  years  of  discretion.  Wherein,  tbeo,  Ji 
this  baptism  differ  from  the  most  regular  and  solemn  ki 
tism  P  No  person  can  be  admitted  to  the  Holy  Cornni' 
till  confirmed  by  the  Bishop  ;  no  person  who  has  rcetf 
regular  or  lay  baptism  can  be  admitted  to  the  HolyCi 
munion  till  confirmed  by  the  Bishop,  and  no  person c0 
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confirmed  by  the  Bishop,  according  to  the  senrice  of  Con*  Not.  81. 
finnation^  till  arrived  at  years  of  discretion,  and  able  to  say  «^,  7""  . 
the  Creed  and  Ten  Commandments,  and  to  answer  the  Chapman, 
questions  in  the  Catechism,  and  the  Bishop  is  then  to  confirm 
the  child.  So,  I  say,  in  the  most  regular  baptism,  as  in  irre- 
gular baptism,  no  person  can  partake  of  the  Holy  Communion 
till  confirmed  by  the  Bishop.  If  the  baptism  be  validi  and  not 
to  be  repeated,  this  child^  if  arrived  at  years  of  discretion, 
would  have  been  entitled  to  claim  the  administration  of  the 
rite  of  Ccmfirmation  and  the  imposition  of  hands,  upon  com- 
pliance with  what  is  required  by  the  Church.  It  is  clear 
that  no  person  is  entitled  to  claim  the  rite  of  Confirmation 
unless  baptized ;  the  mere  imposition  of  hands  by  the  Bishc^ 
would  not  be  sufficient  to  admit  the  party  into  the  Church 
unless  a  valid  baptism  had  preceded  it,  and  therefore  the 
case  is  precisely  the  same,  whether  the  baptism  had  been 
the  most  solemn  and  regular  baptism,  or  not  regular, 
either  lay  or  heretical,  supposing  the  admission  into  the 
Church  to  be  by  baptism  and  not  by  imposition  of  hands. 
There  may  be  deficiencies  (that  is,  external,  and  not  as  to 
the  inward  efficacy  of  the  rite)  to  be  supplied,  as  there  may 
be  in  other  cases,  both  of  irregular  baptism  and  of  the  most 
regular  and  solemn  form. 

Therefore,  it  appears  to  me  that,  unless  there  is  some- 
thing in  this  Allegation  which  can  furnish  a  substantial  de- 
fence against  the  charge  of  refusing  to  bury,  with  the  offices 
of  the  Church,  a  child  not  in  a  situation  to  be  excluded 
from  those  offices,  this  question  has  been  decided  by  the 
case  of  Mastin  v.  Escott, — that  is,  as  being  within  the  prin- 
ciple, that  the  child  had  received  a  valid  baptism,  which 
ought  not  to  be  repeated.  It  is  quite  impossible  that  this 
child,  by  sins  of  omission  or  commission,  could  have  for- 
feited the  right,  for  it  died  shortly  after  its  birth,  and  so 
far  as  the  child  is  concerned,  it  could  be  no  fault  of  its  own 
that  it  did  not  receive  confirmation  by  the  imposition  of 
hands  by  the  Bishop,  having  died  before  it  could  become 
qualified  for  the  rite  of  Confirmation  by  a  knowledge  of  the 
Creed,  the  Ten  Commandments,  and  the  Catechism. 

Now,  in  respect  to  the  administration  of  baptism,  the- 
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Not.  91.  question  is  not  whether  a  child  is  admitted  into  the  Churdi 
y^^^j^jj^^  of  England,  but  into  the  Church  of  Christ ;  and  it  is  not 
Ckapmtm.  contended  that  this  child  was  not  a  Christian,  but  it  is  said 
it  was  not  a  member  of  the  Church  of  England.  But  if  it 
was  noty  it  was  a  Christian,  and  is  not  to  be  excluded  from 
Christian  burial,  having  received  the  rite  of  baptism,  though 
in  an  irregular  manner. 

Now,  unless  there  is  something  in  this  Allegation  which 
would  be  a  substantial  defence  to  this  charge,  the  Court 
will  be  under  the  necessity  of  rejecting  the  Allegation,  and 
the  Court  cannot  help  considering  the  great  expense  which 
would  be  unnecessarily  incurre<l  if  the  All^^tion  were  ad- 
mitted, unless  the  Court  was  of  opinion  it  could  offer  a  sub- 
stantial defence  to  the  charge. 

Now  what  is  the  Allegntion  before  the  Court?  The  first 
article  recites  the  fourth  article  of  the  Libel,  pleading  the  law 
in  respect  to  the  order  of  the  Burial  Service,  and  recites  the 
68th  Canon,  and  then  pleads,  'Hhatall  the  rights  and  privileges 
conferred  by  this  Canon  and  Constitution  Ecclesiastical,  and 
the  other  Canons  and  Constitutions  promulgated  in  1603,  oi 
which  the  68th  Canon  forms  a  component  part,  were  limited, 
by  the  Letters  Patent  of  James  I.,  to  all  persons  being 
within  this  realm  as  far  as  lawfully  being  members  of  the 
Church  they  might  be  concerned  in  them."  Now,  so  far  as 
this  goes,  it  is  not  material  to  the  party  that  this  part  of  the 
Allegation  should  be  admitted,  for  it  would  be  open  to  him 
to  argue  this  on  the  view  of  the  Canons  themselves.  It 
goes  on  to  plead  **that  by  the  llOtli  of  the  Canons  and  Con- 
stitutions aforesaid,  means  were  pointed  out  for  bringing  all 
schismatics  and  hinderers  of  the  Word  to  be  sincerely 
preached,  to  ecclesiastical  censure  and  punishment."  And 
what  are  the  means  ?  Why,  ''  they  shall  be  presented  to 
the  Bishop  to  be  censured  and  punished  according  to  such 
Ecclesiastical  Laws  as  are  prescribed  in  that  behalf."  If  these 
are  the  means  of  bringing  persons  to  censure  and  punish- 
ment, that  course  should  be  taken  ;  but  I  do  not  understand 
exactly  why  this  part  of  the  Allegation  is  introduced.  It 
is  said  that  it  is  by  way  of  illustration  ;  but  I  do  not  know 
that  it  affords  any  illustration  or  explanation  of  the  present 
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esse,  and  I  cannot  see  that  it  will  afford  the  party  any  ad-      Not.  81. 
Tantage  whatever.      If  the  other  parts  of  the  Allegation   jiid^manh  v, 
were  admiadble,  this  might  be  admitted ;  but  if  not,  it  is     Ckapmam. 
useless  to  admit  this. 

The  next  article  recites  the  fifth  article  of  the  Libel,  which 
pleads  the  declared  determination  of  the  party  not  to  bury 
the  corpse  of  the  child,  and  the  object  d[  this  article  is  to 
shew  that  the  party  did  not  refuse  to  bury  the  corpse,  but 
that  he  did  refuse  to  bury  it  according  to  the  rites  and  cere- 
monies of  the  Church  of  England,  which  is  the  substance 
of   the  charge  against  him,   namely,  refusing  to  bury  a 
oorpse  according  to  the  rites  and  ceremonies  of  the  Church 
of  England,  which  he  is  required  to  do  by  the  Canon ;  that 
18,  he  is  punishable  if  he  refuse  to  do  so,  if  the  party  had 
been  baptized  and  not  excommunicated  majori  excommunu 
catunUm    Now  this  distinction  appears  to  me  altogether  im- 
material.    What  is  a  refusal  to  bury?      His  office  is  an 
active  one,  not  to  grant  a  bare  permission  for  the  body  to  be 
Luried ;  the  charge  is,  a  refusal  to  bury  the  corpse, — that  is, 
to  bury  it  according  to  the  rites  and  ceremonies  of  the 
Church  of  England.     Then  it  pleads,  <*  that  by  such  refusal 
the  party  did  not  act  in  contempt  of  the  Laws,  Canons,  and 
Constitutions  Ecclesiastical,  but  on  the  contrary  he  acted  in 
conformity  therewith,  as  well  as  in  obedience  to  and  in  con- 
formity with  the  obligations  by  which  he  bound  himself 
when  he  became  an  ordained  minister  of  the  Church  of 
England."     The  ground  alleged  in  this  article  is,  that  he 
acted  according  to  his  duty ;  but  that  is  the  point  in  ques- 
tion, whether  it  was  so  or  not.     There  is  no  necessity  to 
plead  this  ;  it  was  pleaded  so,  I  think,  in  Masiin  v.  EscoU^ 
and  the  Court  expressly  declared  that  it  would  admit  that 
Allegation  solely  in  order  that  the  whole  case  might  go  up 
to  the  Superior  Court.     I  say,  therefore,  that  there  is  no  ne- 
cessity for  the  admission  of  this  article.     I  ought  to  have 
observed,  with  respect  to  the  first  article,  that  it  pleads  ''  that 
the  rights  and  privileges  conferred  by  the  68th  Canon  were 
confined  to  members  of  the  Church  of  England."     I  do  not 
know  what  rights  and   privileges  are  conferred    by  this 
Canon ;  it  does  not  profess  to  confer  any  rights  and  privi- 
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Not.  21.  Icget ;  aU  it  does  is^  to  dedare  that,  if  a  minitter  refuse  to 
Tiiekmii^  bury  a  corpse  according  to  the  rites  and  ceremonies  of  the 
Chapman.  '  Churdi  of  England,  he  is  liable  to  be  punished ;  but  no 
benefit  is  conferred  by  the  Canon,  and  therefore  it  makes 
that  article  a  still  more  unimportant  article ;  and  as  to  the 
second  article,  as  a  mere  explanation  that  he  did  not  refuse 
to  bury  the  corpse,  but  to  bury  it  according  to  the  rites  and 
ceremonies  of  the  Church  of  England,  it  is  unnecessary  for 
the  purpose  of  the  party,  because  the  charge  is  the  refusal 
to  bury  according  to  the  rites  and  ceremonies  of  the  Church 
of  England. 

The  third  article  recites  the  sixth  article  of  the  libd,  which 
pleaded  that  the  party  refused  to  bury  the  corpse  according 
to  the  rites  and  ceremonies  prescribed  in  the  Book  of  Com- 
mon Prayer,  and  he  assigned  the  baptism  which  the  diild 
had  received  as  the  ground  of  his  refusal.  What  is  the  an- 
swer }  "  That  the  aforesaid  baptism  of  Jane  Rumbold  by 
the  said  C.  Moase  was  heretical  :**  and  there  the  artids 
stops*  No  other  reasons  are  assigned,  but  that  the  baptism 
was  heretical ;  the  Court  must,  therefore,  look  at  some  of  the 
subsequent  articles  to  see  whether  such  baptism  was  an  in* 
Talid  baptism  so  far  as  to  exclude  the  party  recdving  it  from 
the  rites  and  ceremonies  of  the  Church  of  England. 

The  fourth  article  pleads,  **  that  by  the  Ecclesiastical  Laws 
of  the  whole  Catholic  Church,  more  especially  as  they  are 
expounded  and  laid  down  in  the  Canons  and  Decrees  of  the 
first  two  General  Coundls, — which  Canons  and  Decrees  have 
been  adopted  by  the  Church  of  England,  and  on  divers  oc- 
casions recognized  to  be  of  binding  authority  by  the  Sta- 
tutes of  the  realm  applicable  to  questions  of  heresy  and 
schism,  more  especially  by  Statutes  1  EHs.  c.  1,  s.  S6 ;  29 
Car.  2,  c.  9,  s.  2, — the  said  C.  Moase,  having  collected  a 
congregation  in  opposition  to  the  Canonical  Bishop,  is  guilty 
of  heresy,  and  any  baptism  performed  by  bira  is  heretical.*' 

The  fifih  article  pleads  the  first  and  sixth  Canons  made  at 
the  second  General  Council  held  at  Constantinople  in  381. 
The  purport  of  these  two  Canons  is  that  persons  accused  of 
heresy  are  not  to  be  allowed  to  accuse  the  clergy,  unless  they 
first  shew  that  they  are  not  heretics,  and  the  object  of  the 
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article  is,  J  presume^  to  shew  that  the  person  promoting  the      Nov.  21. 
office  of  the  judge  ought  not  to  be  suffered  to  do  so*  TUchmmh  t. 

The  sixth  article,  pleading  the  2l8t  Canon  of  the  fourth     Chapt 
general  Council,  held  at  Chalcedon^  in  451,  goes  to  the  same 
point,  as  to  the  competency  of  tlie  party  who  has  undertaken 
to  promote  the  office  of  the  judge. 

The  seventh  article  is  in  fact  the  sum  and  substance  of  the 
defence,  and  what  is  it  ?  That  by  the  practice  of  the  pri- 
mitive Church,  and  the  law  of  the  Church  of  England, 
persons  baptized  by  heretics  could  not  be  admitted  into  the 
Church  till  they  had  sought  admission  in  the  form  directed 
by  the  Church,  although  it  might  not  be  essential  to  reiterate 
the  rite :  and  this  is  in  fact  the  whole  question,  whether  this 
is  m  valid  or  invalid  baptism,  and  it  is  not  attempted  to  be 
averred  that  this  baptism,  though  an  heretical  baptism,  is 
invalid,  null  and  void,  and  of  no  effect  whatever ;  all  that  is 
sud  is,  that  the  recipient  is  not  permitted  to  partake  of  the 
privileges  of  the  Church  of  England  till  admitted  according 
to  the  forms  of  the  Church.  It  is  not  stated  what  those 
forms  are ;  but  it  was  said  by  Counsel,  in  the  Argument,  that 
it  was  by  the  imposition  of  hands  by  the  Bishop^  which  is 
the  same  form  as  that  employed  to  admit  those  who  have 
received  the  most  regular  and  solemn  baptism.  Now,  I 
think  that,  in  rejecting  this  article,  I  injure  the  Promoter, 
for  here  is  an  admission  of  a  valid  baptism,  and  the  refusal 
was  because  the  child  had  received  baptism  by  a  heretic,  and 
bad  not  been  admitted  to  the  privileges  of  the  Church ;  and 
therefore,  I  say  that,  by  rejecting  this  article^  I  do  a  pre- 
judice to  the  Promoter.  But  still,  as  I  am  of  opinion  that 
the  whole  substance  is  insufficient  as  a  defence  against  the 
charge,  I  cannot  admit  some  part  and  reject  the  rest* 

What  is  the  eighth  article  ?  Why,  that  there  is  a  place 
where  this  child  might  have  been  buried,  if  the  parents  had 
thought  proper.  Suppose  it  be  so,  if  the  parties  had  a 
right  to  bury  their  child  in  the  church-yard  of  the  parish 
church,  notwithstanding  that  she  had  been  baptized  by  a 
heretic,  although  there  may  be  a  place  used  as  a  burial- 
ground  by  this  class  of  persons  (Independents),  the  parties 
were  entitled  to  insist  upon  that  right.     Though  it  may  be, 
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Not.  21.      as  it  was  said  in  the  Argument,  a  vexatious  proceeding  on 
TUchmanh  v   ^^®  '^"^  °^  these  persons,  the  Court  cannot  say  that  they  have 
Chapman,      no  right  to  have  their  child  buried  in  the  churchyard,  and 
that  they  are  not  entitled  to  insist  upon  that  right ;  and  what 
possible  end  can  it  answer  to  admit  this  article  as  matter  of 
defence  ?     This  article  appears  to  me  to  be  utterly  useless. 
The  ninth  article  pleads  that  Courts  of  Justice  may  ad- 
mit non«parochial  registers  of  deaths  or  burials  as  evidence. 
What  does  this  infer  ?     That  the  parties  can  now  obtain 
evidence  of  the  fact  of  burial,  as  of  baptism,  from  non* 
parochial  registers.     How  is  that  to  affect  the  case  ?     It  is  i 
circumstance  which  can  in  no  way  whatever  affect  the  opi- 
nion or  decision  of  the  Court. 

The  tenth  article  pleads  the  SSrd  Canon  of  1562.  This  is 
the  introductory  part  of  what,  in  fact,  forms  the  substance  of 
the  whole  Allegation,  namely,  that  the  part}'  deceased  wu 
a  heretic,  and  excommunicate  ipso  facto  ;  I  may  be  mistaken, 
but  it  appears  to  be  introductory  of  that*  The  effect  of  the 
SSrd  Canon  is,  that  a  party  by  open  denunciation  of  the 
Church  is  cut  off  and  excommunicated,  which  applies  to  a 
person  who,  having  been  admitted  into  the  Church,  had 
been  excluded  from  it,  and  primd  facie  this  cannot  apply 
to  a  child  baptized  in  infancy,  and  dying  before  any  act  of 
heresy  or  other  crime  could  have  been  committed  by  it,  so 
as  to  deserve  exclusion. 

But  the  Allegation  goes  on  to  plead,  in  the  eleventh 
article,  which  is  of  a  most  extraordinary  description, — this 
article  must  be  taken,  together  with  the  preceding,  as  plead- 
ing that,  by  the  open  denunciation  of  the  Church,  the  party 
was  deprived  of  the  right  of  burial  in  the  churchyard ; — the 
eleventh  article  setsforththe  wholeof  theSrd,4!th,5th,6th,7ih, 
9th,  and  1 2th  Canons.  The  Court  is  not  going  to  read  through 
all  these  Canons,  which  shew  that  persons  guilty  of  the  acts 
therein  mentioned  are  to  be  excommunicated  ipsojactoy  and 
the  Court  declines  doing  so,  because,  in  the  twelflh  article, 
the  substance  is  in  great  part  repeated ;  that  is,  that  the 
father  of  the  child,  Mr.  Mouse,  the  minister  who  baptized 
her,  and  the  Promoter,  are  persons  excommunicated  ac- 
cording to  the  true  intent  and  meaning  of  the  SSrd  Canon. 
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Now  I  confess  that,  when  I  read  these  two  articles  of  Not.  21. 
the  Allegation^  the  question  did  occur  to  roe,  **  How  are  Tv^iZIIli 
thej  to  be  proved?"  How  are  these  persons  pleaded  to  CkapmaiL 
have  oiTended  against  seven  Articles  of  the  Church,  *'  or 
against  some  or  one  of  them,  or  against  some  part  or  parts?" 
All  three  are  included  in  this  article,  on  which  witnesses 
must  be  examined  to  prove  that  each  or  some  of  them  did 
or  do  offend  against  all  or  one,  or  some  part  or  parts,  of  these 
Canons,  and  do  affirm  such  or  such  doctrines.  Who  are  to 
be  the  witnesses,  and  what  number  of  witnesses  are  to  be 
examined  on  such  articles  ?  It  is  said  that  the  parties  them- 
udres  may  be  examined ;  but  I  say  that,  if  the  law  be,  that 
such  persons  are  excommunicated  ipsojacto,  they  are  not 
bound  to  answer,  for  if  they  do  so,  they  may  give  evidence 
against  themselves  as  guilty  of  the  crime  of  heresy.  The 
iKia  cannot  be  proved  by  the  admission  of  the  party,  because 
lie  ia  not  bound  to  answer.  Neither  of  the  parties  would  be 
boand  to  answer,  nor  would  the  witnesses  be  bound  to  an- 
swer,  in  a  matter  tending  to  criminate  themselves.  The 
party  cited  is  bound  to  produce  satisfactory  proof  of  the 
guilt  of  these  persons,  not  by  their  own  confession,  but  by 
legal  proof,  and  the  parties  ought  to  be  cautioned  against 
answering  such  questions.  Upon  articles  so  lumped  toge- 
ther, how  can  there  be  any  proof? 

I  presume  the  great  question  to  be  argued  is,  whether  or 
no  excommunication  ipso  facto  is  or  is  not  incurred  without 
a  declaratory  sentence.  With  respect  to  that  point,  Lord 
Brougham  delivered  the  opinion  of  the  Judicial  Committee 
of  the  Privy  Council  in  the  case  of  Escotl  v.  Masting*  that 
the  Toleration  Act,f  and  still  more,  the  53  Geo.  3,  c.  127, 
•*  leave  no  doubt  that  the  incapacity,  if  it  ever  existed,  is 
now  removed."  And  it  is  impossible  to  read  the  enactments 
of  the  53  Geo.  3,  c.  127,  without  perceiving  that  any  inca- 
pacity arising  from  a  sentence  of  excommunication  is  wholly 
removed.  The  second  section  of  that  Act  is  to  this  effect : 
'*  Provided  always  and  be  it  further  enacted,  that  nothing 
in  this  Act  shall  prevent  any  Ecclesiastical  Court  from  pro- 

•  I  Notes  of  Ca.  553.  t  I  W.  &  M.  c.  18. 
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Not.  21.      nouncing  or  declaring  persons  to  be  excommunicated  incl^ 
T'  "k^A      finitive  sentences,  or  in  interlocutory  decrees,  having  tb 
ChapmoH.     force  and  effect  of  definitive  sentences :"  so  that  there  iii 
power  reserved  to  the  Ecclesiastical  Courts  of  pronoandif 
persons  excommunicated  in  definitive  sentences  asbefoietk 
passing  of  the  Act*    But  what  are  the  consequences  of  a 
communication  ?     "  No  person  who  shall  be  so  pronoaoai. 
or  declared  excommunicate  shall  incur  any  dvil  peoahr 
incapacity  whatever,  in  consequence  of  such  exccmuni 
tion,  save  imprisonment  not  exceeding  six  months.' 
posing,  then^  these  persons  were  excommunicated,  ih, 
would  be  the  effect?     They  would  be  liable  to  bei 
soned  for  a  term  not  exceeding  six  months ;  but  they  val 
incur  no  civil  penalty,  and  "  no  incapacity  whaterffi'W 
very  strong  expression; 'and  it  cannot,  therefore,  bee» 
tended  that  such  a  person  is  disqualified  from  pronaotimk 
office  of  the  judge,  or  from  being  a  witness,  in  the  w 
an  Act  of  Parliament  declaring  that  he  shall  incur  *^ 
qualification  or  incapacity  whatever*    I  am  of  opinioe* 
such  a  person,  under  this  Act,  is  not  precluded,  8up{Mi| 
he  be  excommunicated,  for  nothing  follows,  except  thrt" 
may  be  imprisoned,  and  it  is  on  that  ground  I  say  heoip 
not  to  be  called  upon  to  answer  whether  he  is  guilty  of  A> 
crime  of  heresy  or  not,  as  his  evidence  might  be  uieiB 
proceedings  against  him.     If,  therefore,  there  was  anj» 
capacity,  either  in  the  witnesses  or  the  promoter  of  thewi 
it  is  removed  by  the  Act  of  Parliament. 

But  what  is  the  meaning  of  the  expression,  '<  exconflt 
nication  ipso  factOt*  in  the  Canons ?  In  the  case  of  a  pe^ 
son  declared  excommunicate  ipso  facto  for  aiding  in  a  clir 
destine  marriage,  who  is  liable  to  be  so  excommunicatii 
these  Courts  have  held,  in  the  case  of  Colli9  v*  CJH 
and  in  Scrimshire  v.  Scrimshire,\  that  a  witness,  who  hi 
incurred  such  a  penalty,  must  be  absolved  for  the  purpoi 
of  giving  evidence,  and  having  been  absolved  for  that  pii 
ticular  purpose,  for  that  purpose  he  was  in  the  state  of  i 
unexcommunicated  person,  and  that  the  fact  may  be  take 

•  Mentioned  in  Grant  v.  Grant,  1  Lee,  59a  t  2  Hagg.  C  R.  d9A 
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notice  of  ex  officio  in  the  Ecclesiastical  Court  in  a  question  Nor.  21. 
respecting  a  clandestine  marriage^  and  this  doctrine  was  xUglZZ^ 
acted  upon  in  those  cases.  But  I  put  it  to  the  Counsel  con-  Chapmmi, 
ducting  the  defence  of  the  party,  whether  there  was  any 
instance  in  which  a  person  had  been  held  to  be  guilty  of 
an  offence  incurring  excommunication  ipso  facto  without 
a  declaratory  sentence,  except  that  of  being  present  at  a 
clandestine  marriage,  and  no  instance  was  pointed  out  to  the 
Court  ;  and  it  is  quite  impossible  to  look  through  the  Com« 
mentators,  as  to  the  doctrine  of  excommunication  ipso  facto^ 
without  seeing  that  there  is  no  such  case.  I  am  not  aware 
of  any  case  in  which  excommunication  iptojacio  does  not 
require  a  declaratory  sentence.  Lyndwood,  under  every 
Iwad  in  which  excommunication  is  said  to  be  incurred,  re* 
qnires  ** sentenHa  deciaratoria"  In  the  first  book  of  the 
CmuiUutioneSy^  it  occurs  repeatedly,  and  it  is  useless  to  go 
through  a  great  number  of  passages  in  which  it  is  expressly 
•aid  that  a  declaratory  sentence  is  necessary  before  a  party 
can  be  Tisited  with  the  effects  of  excommunication.  When 
he  is  proved  guilty  of  an  offence  incurring  the  penalty  of 
excommunication,  then  that  penalty  attaches*  It  never  can 
be  held  that  a  person  has  incurred  the  penalty  of  excommu- 
nication until  he  is  proved  guilty  of  the  offence*  and  the 
sentence  is  pronounced.  He  must  be  proved  guilty  of  the 
offence,  and  the  law  then  affixes  the  punishment ;  but  ex- 
communication ipso  /ado  csLnnot  attach  to  a  person  who  has 
no  opportunity  of  defending  himself.  What  would  be  the 
consequence  ?  According  to  Lyndwood,t  there  are  no  fewer 
than  170  cases  in  which  excommunication  ipsojacto  is  in- 
curred by  parties*  In  almost  every  one  of  these  cases  it  is 
mentioned  that  a  sentence  of  excommunication  is  required  ; 
the  law  does  not  inflict  the  penalty  upon  the  party  without 
a  sentence  declaratory  at  least  of  the  crime  he  has  com- 
mitted. I  am,  therefore,  of  opinion  that,  whatever  be  the 
consequence  of  the  excommunication  ipso  factOy  it  does  not 
attach  till  there  has  been  a  sentence  against  the  party. 

Then  it  is  said  that  there  are  persons  who  undertake  to 
prove  that  the  parties  have  been  guilty  of  the  offence  ;  but 

•  Lib.  i.  tit  2.  t  Lib.  v. 
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Vtn,  21.      in  objections  to  sncfa  parties  the  objection  mut  be 

at  that  the  party  may  defend  himself;  not  in  the  inf  | 
posed  with  regard  to  these  three  persons,  thatt  who 
comes  to  be  examined  as  a  witness,  the  Court  is  to 
that  he  is  an  excommunicated  person,  and  therefore  not  i 
be  admitted  as  a  witness :  that  is  not  the  way  to  proceed  ;| 
must  be  in  such  a  form  and  shape  that  the  partj  m^l 
able  to  defend  himself  before  a  Court  of  competent  ji 
diction,  and  the  parties  are  not  here  before  the  Court  i 
criminal  suit,  to  defend  themselves  against  a  charge, 
to  entail  the  penalty  of  excommunication.  What  is  the  I 
here?  Three  persons  are  included  in  the  charge, 
cannot  be  proceeded  against  in  this  manner  in  a 
suit ;  there  must  be  a  separate  charge  against  each.  Ill 
charge  made  against  Mr.  Titchmarsh,  or  Mr.  Moase,  ffl 
Rumbold  ?  Or  are  all  three  persons  to  be  declared  lf( 
Court  to  be  heretics  and  excommunicate,  without 
heard,  without  any  proceeding  being  had  before  ai 
competent  to  try  them  ?  I  am  of  opinion  that  sncfa  i 
the  mode  in  which  parties  are  to  be  excluded  from 
evidence  as  witnesses,  or  disqualified  from  promotoif^ 
office  of  the  judge. 

Cases  of  this  kind  are  not  very  frequent,  but  therein 
case  to  which  the  Court  has  had  an  opportunity  of  loda(j 
in  Dr,  Andrew's  Notes ;  the  case  of  Arthur  v.  Arthuff*  ^\ 
was  a  case  of  a  clandestine  marriage,  and  it  was  heldtli>| 
declaratory  sentence  was  necessary  to  repel  the  witM*! 
And  in  that  case  the  passages  from  Lyndwood  and  flVj 
authorities  were  cited,  to  shew  the  necessity  of  a  decUnl^j 
sentence.  "  Requiritur  tamen  senientia  dedaraioria"  ii  • 
gloss  of  Lyndwood  upon  the  text,  **  excommunicaiiomtvf 
ccant  ipso  facto, '\  A  declaratory  sentence  was  reqn  ^ 
on  the  ground  that  it  is  the  sentence  of  the  law,  andw** 
the  judge.  Till  the  judge  pronounced  that  the  exigency* 
the  case  required  excommunication,  it  could  not  atti* 
There  is  this  passage  in  Lyndwood  : — "  De  pctnis  quai  * 
fligunt  Canones  multce  notantur,  Et  intellige^  hanc  fO*^ 
fore  arbitrariam  eo  quod  non  est  expressa :  talis  namque  ftf"* 

•  Before  the  Delegates,  1720  :  referred  to,  2  Hagg.  C.  R.  401. 
t  Lib.  i.  tit.  2. 
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^^fMtica  did  potest,  eo  quod  per  Canones  sit  dirigenda:  unde      Nov.  21. 
^*^  multit  sint  pcena  Canonica  potest  pctnam  ififligens  ah   j^chmarMkr, 
^artim  aliqua  inchoare  secundum  qualitatem  culptB ;  sic  quod     Chapman, 
Mc/pta/  a  leviori  ipsi  culpa  correspondent e*** 

Now,  under  these  circumstances^  I  am  of  opinion  that 

this  article  of  the  Allegation,  pleading  that  these  parties  are 

acommunicate  ipsofocto,  is  not  admissible,  as  there  is  no 

saUentia  excammunicaioria,  and  I  am  further  of  opinion  that 

the  Act  of  Parliament,  53  Geo.  3,  c.  127,  has  removed  their 

incaiMcity,  if  any  was  incurred. 

This  brings  me  to  the  other  articles.      The  thirteenth 

pleads  that,  by  the  Rubric  of  the  Book  of  Common  Prayer, 

inrefixed  to  the  office  for  the  burial  of  the  dead,  it  is  declared 

that  the  office  is  not  to  be  used  for  any  that  die  unbaptized 

or  cxflCMnmunicate,  and  that  the  deceased  infant  died  un- 

bqiCised  or  excommunicate.     Now,  am  I  to  allow  the  word 

''esoommunicate"  to  remain  here  ?     But  be  it  so  or  not,  I 

am  of  opinion,  as  I  have  said  already,  and  as  I  held  in  the 

other  case  of  Mastin  v.  Escott,  that  the  child  did  not  die  un- 

baptiaedy  and  that  it  is  useless  to  admit  this  article  as  it 

stands. 

The  fourteenth  article  pleads  the  20th  section  of  the 
Church  Discipline  Act,  limiting  the  time  of  proceeding  in 
this  Court,  and  it  is  connected  with  a  subsequent  section, 
and  formed  the  subject  of  a  question  which  the  Court  had 
before  it  on  a  former  occasion,  in  respect  to  the  jurisdiction 
of  the  Court,  as  appeared  on  the  face  of  the  Citation  ;  and 
why  should  the  Court  have  to  consider  over  again  a  matter 
already  decided  ? 

The  fifteenth  article  pleads  the  3rd  section  of  the  same 
Act,  empowering  the  Bishop  of  the  diocese,  if  he  see  fit,  to 
issue  a  Commission  to  inquire  into  the  grounds  of  a  charge 
against  any  of  his  clergy.  What  is  the  meaning  of  this  ? 
What  is  the  real  intention  of  this  article  ?  The  Bishop  may 
issue  a  Commission^  or  he  may  (by  section  13)  send  the  case 
here  by  Letters  of  Request. 

The  sixteenth  article  pleads  that  the  father  of  the  infant 

•  Lib.  i.  tit.  10. 
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Not.  21.     informed  Mr.  Chapman  that  he  objected  to  burying  his  child 
2ltckmanh  r    ^"  ^®  burial-ground  attached  to  the  Independent  Chape/ 
ChtjmoM.      because  of  the  very  high  fees  demanded  there.     The  party, 
therefore^  admits  that  he  refused  to  bury  the  child  accord- 
ing to  the  rites  and  ceremonies  of  the  Church  of  England, 
and  he  offered  to  pay  the  fees  demanded  by  the  minister  of 
the  chapel*    What  is  the  use  of  this  article  ?     It  affords  no 
excuse  to  Mr.  Chapman  for  refusing  to  perform  the  office 
over  the  body  of  the  child^  and  cannot  be  of  any  effect 
whatever.     He  was  bound  to  bury  the  child,  and  to  read 
the  funeral  service  over  the  body,  and  the  allegation  in  this 
article  affords  not  the  slightest  excuse  for  refusing  to  do  so. 

The  seventeenth  article  pleads  the  complaint  of  Mr.  Moase 
to  the  Bishop.  What  is  the  use  of  tliis  article  }  Mr.  Moase, 
it  is  said,  is  the  person  who  performed  the  office  of  baptism; 
suppose  he  is — ^he  might  complain  to  the  Bishop  as  well  as 
any  other  person  :  I  do  not  see  what  it  has  to  do  with  the 
case. 

The  next  article  pleads  the  receipt  by  Mr.  Chapman  of  a 
notice  from  the  secretary  of  the  Committee  for  protecting  the 
rights  of  Dissenters,  that  these  proceedings  would  be  taken 
against  him,  and  the  nineteenth  article  exhibits  the  letter. 
How  is  this  to  have  any  effect  ?  The  writer  of  that  letter  is  not 
the  promoter  of  the  office,  and  how  is  it  to  prove  any  thing 
connected  with  the  conduct  of  the  party  in  the  cause?  He 
was  not  employed  to  do  this  by  Mr.  Titchmarsh,  or  Mr. 
Rurabold,  so  far  as  appears  from  any  thing  in  the  plea ;  and 
how  it  can  be  made  evidence  against  Mr.  Titchmarsh,  who 
is  promoting  the  office  of  the  Judge,  I  am  at  a  loss  to  con- 
jecture. 

The  twentieth  article  pleads  that  the  corpse  was  not 
brought  to  the  churchyard  from  the  17th  February,  1840, 
till  the  26th  May,  1841.  Now,  in  the  Ciution  and  in  the 
Articles^  two  applications  are  stated  to  have  been  made,  in 
1840  and  1841,  and  if  they  are  not  proved,  the  party  cited 
will  have  the  benefit :  what  use,  then,  can  there  be  in  ad- 
mitting this  article  ? 

Certain  additional  articles,  in  supply  of  proof  of  the 
twelfth  article,  plead  and  exhibit  a  certain  letter  and  docu- 
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mcnt,  purporting  to  be  written  by  Mr.  Moase,  the  minister      Nov.  21. 
of  the  Independent  Chapel,  and  a  witness  to  be  examined    _^^       - 
m  the  cause.     No  doubt,  this  document  is  a  most  intem-     Chejpman, 
perate  and  improper  one,  and  shews  a  most  intolerant  spirit, 
ind  is  most  indecent  and  improper.     But  it  does  not  alter 
the  question  at  all.     It  cannot  prevent  the  party  from  pro- 
moting the  office  of  the  judge,  if  he  is  inclined  to  do  so. 
This  paper^  said  to  have  been  written  by  Mr.  Moase  (a 
printed  paper),  certainly  shews  a  most  indecent  and  into- 
lerant spirit  towards  the  Church ;  but  that  will  not  affect 
this  cause,  or  prevent  the  Court  from  administering  justice, 
as  far  as  it  can,  to  the  party  promoting  the  office  of  the 
judge. 

I  am  of  opinion  that  I  should  not  be  doing  the  party  any 
advantage  by  admitting  any  part  of  this  Allegation,  because 
h  does  not  offer  a  defence,  or  even  any  extenuation  of  the 
oftnoe,  which  he  is  charged  with.     I  hold  that  the  law  im- 
poses upon  him  the  obligation  of  performing  the  office  over 
the  body  of  this  child,  who,  according  to  his  own  shewing, 
was  not  an  unbaptized  child,  for  such  a  form  of  baptism  is 
Talid,  however  administered,  quocunque  modo,  even  by  a 
heretic.     And  if  it  be  a  valid  baptism,  I  am  of  opinion  that 
this  child  was  not  "  unbaptized,"  in  the  sense  in  which  that 
term  is  used  in  the  Rubric,  and,  dying  in  infancy,  the  child 
had  not  the  means  of  supplying  any  defect,  at  confirmation, 
by  the  imposition  of  hands  of  the  Bishop,  after  due  inquiry 
as  to  the  knowledge  of  the  child,  when  arrived  at  years  of 
discretion. 

I  am  of  opinion,  therefore,  that,  if  I  were  to  admit  this 
Allegation,  it  would  do  no  good,  but,  on  the  contrary,  sub- 
ject the  party  cited  to  needless  expense ;  I  think,  therefore, 
I  do  the  party  a  service  by  arriving  at  the  conclusion  I  now 
do,  to  reject  the  Allegation  altogether.  But,  as  I  said,  if  Allegation 
the  party  wishes  to  apply  to  the  Court  for  leave  to  appeal,  ^i^^^  • 
that  he  may  take  the  opinion  of  the  superior  Court,  I  will 
not  refuse  it,  and  I  am  willing  to  let  the  case  stand  over 
till  next  Court-day,  in  order  that  he  may  consider  whe- 
ther he  will  appeal  or  not.  If  not,  I  shall  conclude  the 
cause. 

VOL.  III.  3  F 
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Not.  21.         I  reject  the  Allegation  and  the  Additional  Articles. 

TtteAnmA  '^^  party  cited  declared  by  Counsel  that  he  did  noli 

ChtqnnatL  '  tend  to  avail  himself  of  the  Court's  permission  to  appeiL 


June  8. 


Not.  2. 
AEOirmifT. 


The  cause  now  came  on  for  hearing. 

Sir  John  Dodson,  Q.  A.,  for  the  Promoter. — The 
question  now  is^  whether  there  is  sufficient  proof  of 
nient  warning  having  been  given  to  the  minister.  The 
in  the  Canon,  "  convenient  warning  being  given  him 
before/'  are  in  a  parenthesis.     The  evidence  shewi 
Mr.  Chapman  had  notice ;  he  was  aware  that  the  coqNe 
to  be  brought,  as  he  had  provided  a  person  to  be  iritk 
as  a  witness.     He  does  not  assign  as  the  ground  of  Hi 
fusal  want  of  notice,  but  that  the  child  was  not 
[Per  Curiam. — He  does  not  assign  any  cause.]    Not 
the  last  occasion,  but  he  did  upon  the  first.    The 
was  deposited  in  the  porch  of  the  church,  whilst  thi 
went  to  the  minister. 

Addams,  D.,  on  the  same  side. — In  the  case  of  a 
to  bury,  is  a  notice  necessary  at  all  ?     Where  thoe 
charge  of  neglect  or  delat^^  convenient   warning  milk 
proved.     The  Latin  Canon,  instead  of  ^'  convenient 
ing,"  has  "  noiUia  compdens,**  which  has  a  different 

PhilUmore,  D.,  for  Mr.  Chapman. — This  is  a  criminilp 
ceeding  against  a  clergyman,  the  first  of  the  kind,  uodvi 
new  Statute,  and  he  is  entitled  to  take  objections  i|l 
points  of  form.  There  is  no  proof  that  the  party  hdii 
''convenient  warning"  required  by  the  Canon^  the  df 
of  which  is  that  no  minister  may  be  taken  by  surprise.  ) 
clergyman  is  to  have  time  to  prepare  for  the  office  he  hll 
perform,  as  well  as  to  consider  whether  the  party  deed 
was  entitled  to  burial. 

Harding^  D.,  on  the  same  side>  cited  Davis  v.  Black,*  i 
Chvell  V.  CardinalL\ 
Cur.  adv,  vuU.      PRR  CuRiAM. — The  only  point  is,   whether  conveo 
notice  was  given.    I  must  take  time  to  consider  the  evidc 
on  this  point. 

•  1  Ad.  &  £.  N.  S.  900.  t  1  Sid.  8i. 
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Sir  H.  Jkkmbr  Fust.— This  is  a  cause  of  office  pro-      Not.  2]. 
moted  by  Mr.  Thomas  Titchmarsh  against  the  Rev.  William  j%fchmanh  t. 
Herbert  Chapman^  for  refusing  to  bury  the  corpse  of  an     (^t^pman. 
infant  parishioner  brought  to  the  church-yard,  convenient  'Sov.  21. 
notice  having  been  given  to  him  for  that  purpose.    It  should  Jodomuit. 
be  observed,  at  the  outset,  that  this  is  not  a  proceeding 
nnder  the  general  ecclesiastical  law,  but  under  the  68th 
Canon  of  1603,  and  that  the  penalty  which  that  Canon  im-> 
poaes  for  the  offence  is  suspension  for  three  months  from 
the  ministry :  it  is,  therefore,  a  particular  offence  under  a 
particular  Canon,  which  fixes  the  penalty. 

The  substance  of  the  charge  against  Mr.  Chapman  is.  The  charge. 
that  be  expressly  declared  his  determination  not  to  bury 
the  corpse  of  this  child,  if  brought  to  the  church-yard  for 
burialf  and  that,  in  pursuance  of  such  declared  determina- 
tian,  he  did,  on  the  26th  May,  1841,  contrary  to  his  duty, 
refbse  to  bury  the  corpse  then  brought  to  the  church-yard, 
*> convenient  warning  having  been  given  him  thereof  before," 
^whicb  are  the  words  of  the  Canon, — the  deceased  infant 
having   been   baptized   according  to   the  form   generally 
observed  amongst  the  class  of  Protestant  Dissenters  called 
Independents,  namely,   with   water,   in  the  name   of  the 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost,  by  a  minister, 
preacher,  or  teacher  of  that  class,  he  (Mr.  Chapman)  having 
been  informed  of  the  fact  of  such  baptism,  and  expressly 
asngning  it  as  the  pretext  or  ground  for  refusing  to  bury 
the  corpse.    It  appears,  therefore,  that  the  charge  is  con- 
fined to  what  took  place  on  the  26th  May,  1841^  for  no 
other  day  is  mentioned  in  the  Articles,  except  in  the  head- 
ing, in  order  that  it  should  agree  with  the  Citation,  which 
recites  that  Mr.  Chapman  had  a  second  time  refused  to  bury 
this  corpse,  the  first  refusal  being  on  the  17t]i  February, 
1840.     But  the  charge  of  refusing  in  1840  is  dropped  in  tlie 
Articles,  and  necessarily  so,  because,  as  the  Decree  was  not 
returned  till  11th  May,  1843,  and  the  first  alleged  refusal 
was  on  the  17th  February,  1840,  more  than  two  years  had 
elapsed  from  the  time  of  the  offence,  which  exceeds  the 
limits  prescribed  by  the  Statute  (the  Church  Discipline  Act) 
under  which  tliese  proceedings  arc  now  carried  on,  for  the 
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Not.  2].      commencement  of  proceedings  for  such  an  oSencei 
jltehmank  r.  ^^^^g^f  therefore,  is  simply  confined  to  what  occmRd 
Okapman,     the  26th  Ma}*,  1841,  and  to  any  antecedent  d 

leading  up  to  that  occurrenccy  and   any    communi 
between  Mr.  Chapman  and  the  father  or  relations  of 
child  previous  thereto. 

Now  the  onus  probandi  in  this  case  lies  on  the  ptrty 
rooting  the  office  of  the  Judge ;  the  accused  is  not 
offer  any  plea  beyond  the  General  Issue,  of  **  not  goiltj/i 
in  the  language  of  these  Courts,  to  give  a  negadrecr 
affirmative  issue  to  the  Articles.     In  this  case  a 
issue  has  been  given,  and  Mr.  Chapman  thereby 
upon  the  other  party  the  burthen  of  making  out  hiscwlf 
such  evidence  as  it  is  in  his  power  to  produce.    Andit^ 
be  further  observed  that,  in  a  criminal  proceedin^r^ 
this  is  a  criminal   proceeding, — the  Court  will  pRBi 
nothing;    the   facts  must  be    proved   by   legal  evUn 
whether  parol  or  documentary,  and  the  Court  nuip 
nounce  its  sentence  secundum  qllegata  et  probata. 

The  questions  for  the  Court  to  inquire  into  (accordii|* 
the  words  of  the  Canon)  are  these : — Did  Mr.  Chapmft^ 
the  26th  May,  1841,  refuse  to  bury  the  corpse  of  this  M 
brought  to  the  church  or  church-yard  for  burial,  sudifl^ 
not  having  been  denounced  excommunicate,  majori  t^ 
municatione,  or  within  another  exception  specified  in ' 
Rubric  (more  immediately  applicable  to  this  case),  nsB0^ 
not  being  "  unbaptized  ; "  and  was  convenient  winvf 
given  him  thereof  before  ? 

First,  was  the  corpse  of  the  child  brought  to  the  ehtf* 
yard  to  be  buried  ?  On  this  point  the  proof  is  fall  9 
conclusive;  no  objection  has  been  raised  to  it,  so  that  p 
unnecessary  for  the  Court  to  refer  to  this  part  of  the  «• 
dence,  except  to  observe  that  it  appears  to  have  been  at  or 
past  six  in  the  afternoon  that  the  corpse  was  brought  to  ^ 
church-yard  and  deposited  in  the  porch  of  the  church. 

Secondly,  did  Mr.  Chapman  refuse  to  bury  the  corpse* 
brought  for  burial  ?  On  this  point,  likewise,  the  evidence* 
full  and  conclusive. 

Thirdly,  did  this  child  come  within  either  of  the  oxff 


Qaestioni. 
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tions  contained  in  the  Canon  or  Rubric ;  that  is^  was  the  child  Nor.  21. 
denounced  excommunicate,  or  was  it  unbaptized  ?  The  evi-  -^  r~  , 
dence  of  Mr.  M oase  sets  the  only  real  question  on  this  point  Ckapmrnn.  ' 
at  rest ;  for  he  proves  that  this  child^  in  February,  1840, 
was  baptized  by  him  with  water,  in  the  name  of  the  Father, 
and  of  the  Son,  and  of  the  Holy  Ghost,  and,  therefore, 
according  to  the  doctrine  of  the  law  as  declared  by  this 
Court,  affirmed  by  the  Judicial  Committee  of  the  Privy 
Council  (the  Appellate  Court),  in  the  case  of  Mastin  v. 
EMCoUf  it  was  a  valid  baptism,  entitling  the  body  of  this 
child  to  have  the  burial  service  read  over  it :  the  child  was 
not  *'  uubaptiaed,"  within  the  meaning  of  the  Rubric.  And 
I  think,  also,  that  it  appears  from  the  evidence  of  Mr. 
Moase,  that  in  February,  1840,  he  did  himself  inform  Mr- 
Chapman  that  the  child  had  been  so  baptized,  and  this  will 
go  to  satisfy  the  Article  which  pleads  that  Mr.  Chapman 
was  sufficiently  apprized  of  the  baptism  of  the  child,  the 
Court  being  at  liberty  to  go  back  to  that  date  to  see  whether 
Mr.  Chapman  was  apprized  of  the  fact,  that  the  child  had 
been  baptized  with  water,  in  the  name  of  the  Father,  and  of 
the  Son,  and  of  the  Holy  Ghost. 

I  think,  therefore,  that  on  these  three  questions  the  Court 
b  satisfied ;  namely,  that  the  corpse  of  the  child  was  brought 
to  the  church-yard  for  burial ;  that  Mr.  Chapman  did  refuse 
to  bury  it,  and  that  it  was  not  unbaptized. 

Still  there  remains  another  head  of  inquiry,  and,  in  my  Question  of 
view,  not  an  unimportant  one,  and  that  is,  the  question  of  *^^ 
notice.  The  Canon  not  only  describes  the  canonical  offence, 
bat  requires  that  the  minister  shall  have  convenient  warning 
given  to  him  before.  These  words  do  not  appear  to  me  to  be 
unimportant ;  on  the  contrary,  I  think  them  extremely  ma- 
terial. But  it  has  been  contended  in  the  Argument,  that 
these  words  form  no  part  of  the  body  of  the  Canon  ;  that 
they  are  in  a  parenthesis,  and  are  to  be  considered,  for  the 
purpose  of  this  inquiry,  as  surplusage.  Now  it  appears  to 
me,  on  the  contrary,  that  the  words  were  advisedly  inserted 
in  the  Canon — whether  in  a  parenthesis  or  between  com- 
mas, is  immaterial ; — that  they  are  part  of  the  Canon, 
and  that,    if   they   are  not   complied    with,   the   penalty 


406  ARCHES  COURT.  [Mioii.  T. 

Not.  21.  does  not  attach.  It  cannot  be  said  that^  even  if  the  words 
T^td^narsh  t  ^^^  omitted*  there  ought  not  to  be  some  qualification  of  the 
Ouqman,  Canon.  It  cannot  be  contended  that  a  minister  of  the  Church 
of  England  could  be  punished  for  refusing  to  bury  a  corpse 
brought  to  the  church-yard^  unless  he  had  some  previous 
information  that  it  would  be  so  brought ;  and  therefore  the 
words  of  the  Canon  itself  necessarily  import  some  qualifica- 
tion. Then,  if  the  Canon,  without  these  words,  would  re- 
quire some  previous  notice^  can  it  be  said  that  the  wordi 
^  convenient  warning  being  given  him  thereof,"  introduced 
into  the  Canon,  are,  in  the  construction  of  it,  to  be  left  altoge- 
ther out  of  the  consideration  of  the  Court,  as  mere  surplii^ 
age  ?  Is  it  to  be  said  that  no  notice  is  necessary ;  that  the  bring- 
ing of  the  corpse  into  the  church-yard  is  a  sufficient  notice; 
that  a  minister  is  punishable  for  not  having  at  the  moment 
gone  forth  and  performed  the  burial  service  on  the  occasioa? 
That  some  qualification  of  the  Canon  is  necessary  must  be 
apparent  from  this  consideration,  that  the  mere  fact  of  s 
corpse  being  brought  to  the  church-yard  cannqt  be  a  suffi- 
cient notice  of  itself,  because  the  minister  might  be  engaged 
in  other  duties ;  there  might  be  other  services  to  be  per- 
formed at  the  very  time,  which  would  render  the  tiidden 
performance  of  the  service  for  the  dead  inconvenient  and 
even  impracticable.  But  the  Canon  itself  renders  it  unne- 
cessary to  pursue  this  head  of  inquiry  further,  for  it  re- 
quires previous  notice  to  be  given,  and  whether  the  words 
are  inserted  in  a  parenthesis  or  in  the  body  of  the  Canon, 
they  cannot  be  taken  to  be  without  some  meaning  attached 
to  them,  and  as  the  Canon  is  highly  penal  in  itself,  the  partf 
proceeded  against  is  entitled  to  any  benefit  he  can  derive 
from  a  defect  in  any  part  of  the  proof.  Unless  all  the  cir- 
cumstances specified  in  the  Canon  concur,  no  Canonical 
offence  is  proved  to  have  been  committed  by  Mr.  Chapman. 
An  observation  has  been  made  upon  the  difference  between 
the  Latin  Canon  and  the  English  Canon ;  it  is  said  that  in 
the  one  the  word  is  **  compelens /*  in  the  other  '*  convenient." 
But  if  there  be  any  distinction  between  *'  conipeiens"  and 
'<  convenient/'  it  appears  to  me  that  this  is  not  a  proceeding 
upon  the  Latin  Canon,  but  upon  the  English  Canon,  wliicli 
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18  set  forth  in  the  Articles,  and  in  this  case  we  must  look  at  Nor.  21. 
the  words  of  the  English  Canon,  which  directs  that  the  -^r  . 
minister  shall  have  '*  convenient  warning."  Chepmaiu 

Now  the  words  themselves  appear  to  me  to  be  extremely 
important,  as  defining  the  manner  and  the  time  of  the  notice. 
What  are  the  words  ?  <'  Convenient  warning  being  given 
him  thereof  before."  A  warning  is  not  sufficient  of  itself; 
it  must  be  a  convenient  warning ;  that  is,  with  reference  to 
the  circumstances  of  time,  place,  and  the  occupations  of  the 
minister,  who  might  be  so  engaged  in  the  performance  of 
other  services  as  to  render  a  warning,  under  the  drcum- 
sUmceSj  not  a  convenient  warning.  But  he  is  to  have  conve- 
ment  warning  **  thereof."  It  has  been  argued  that  in  this 
case  die  warning  was  sufficient^  because  the  corpse  was 
famight  into  the  church-porch,  and  left  there,  and  that  this 
was  the  same  as  if  notice  had  been  left  at  the  minister's 
haoBe  ;  that  the  minister  of  the  parish  having  information 
that  the  body  had  been  brought  to  the  church-yard,  and  de- 
poaited  in  the  porch,  it  was  equivalent  to  a  notice  being  left 
at  hia  house.  What  is  the  meaning  of  the  word  '^  thereof?" 
To  what  does  it  refer  ?  It  cannot  be  contended  that  by  a 
corpse  being  brought  to  the  church-yard^  notice  ''  thereof"  is 
given  ;— it  may  be  notice  of  the  fact  of  the  corpse  having 
been  brought  to  the  church  or  church-yard  ;  but  the  wam- 
hig  *'  thereof,"  as  I  understand  the  Canon,  is  of  the  intention 
to  bring  a  corpse  to  the  church-yard  for  burial ;  because, 
othenrise,  it  is  impossible  that  the  minister  could  observe 
the  direction  in  the  Rubric,  to  meet  the  corpse  at  the  en- 
trance of  the  church-yard,  and  precede  it  to  the  church  or 
to  the  grave,  repeating  certain  sentences  appointed  in  the 
service  for  the  Burial  of  the  Dead.  I  conceive,  therefore, 
that  '*  convenient  warning  thereof"  means,  of  the  intention 
to  bring  the  corpse  to  the  church-yard,  and  not  of  the  corpse 
having  been  actually  brought  there. 

Then,  when  is  the  notice  to  be  given  ?  **  Before."  Before 
what  ?  Before  the  minister  is  to  bury  the  corpse;  or  before 
the  corpse  is  brought  to  the  church-yard  ?  The  latter  is  the 
next  antecedent.  I  think  it  is  quite  impossible  for  words  to 
lie  more  precise  than  those  in  this  Canon.    Cases  may  arise 
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Not.  21.  in  which  a  warning,  convenient  in  one  case,  may  not  be  so 
j^^7~  .  in  another.  The  warning  must,  therefore,  be  given  "  before," 
Ckapwum,  that  isj  before  the  act  is  to  be  performed,  that  preparation 
may  be  made  for  the  interment  of  the  corpse^  and  that  the 
minister  may  be  prepared  for  the  due  performance  of  his 
duty,  one  of  which  is^  meeting  the  corpse  at  the  entrance  of 
the  church-yard  or  the  church.  And  for  what  reason  is  this 
prior  notice  required  ?  Firsts  to  secure  the  attendance  of  the 
clergyman  to  perform  the  duty.  If  it  so  happened,  in  this 
case,  that  Mr.  Chapman  was  at  home  at  half-past  six  in  the 
afternoon,  and  it  was  not  inconvenient  to  him  to  perform  the 
ceremony  at  that  time,  it  might  have  been  very  inconve- 
nient, and  the  party  proceeded  against,  under  a  penal  statute, 
has  a  right  to  object  to  the  promoter  of  the  office,  that  he 
has  not  proved  a  previous  warning.  It  may  so  happen  that 
no  grave  had  been  prepared,  and  no  preparations  made  for 
the  interment,  for  there  is  nothing  in  the  evidence  to  shew 
that  any  preparations  were  made  for  the  interment  of  thii 
child,  and  Mr.  Chapman  is  entitled  to  take  advantage  of  any 
deficiency  in  the  proof.  It  has  been  argued  that  he  mast 
have  been  aware  of  the  circumstance,  as  he  had  provided 
himself  with  a  witness  ;  but  I  am  of  opinion  that  the  Canon 
must  be  followed  out  in  all  its  parts,  and  if  the  proof  falls 
short  in  any  one  of  the  circumstances,  a  Canonical  offence  is 
not  proved. 

But  was  the  Promoter  taken  by  surprise  on  this  head  ? 
Does  not  the  Article  itself  shew  the  construction  of  the 
Canon,  and  what  was  necessary  to  be  proved  ?  The  5tb 
article  expressly  pleads  that  Mr.  Chapman  refused  to  bury  the 
corpse  then  brought  to  the  church-yard,  '*  convenient  warn- 
ing having  been  given  him  thereof  before ;"  and  this  is  set 
forth  in  the  Decree  itself,  and  in  the  heading  of  the  Articles. 
It  is  pleaded  in  that  Article  that  Mr.  Chapman  expressly 
declared  his  determination  not  to  bury  the  corpse  before 
it  was  brought  to  the  church-yard,  and  that  implies  that 
a  notice  had  been  given  that  the  corpse  would  be  brought 
for  burial.  So  that  it  is  clear,  on  the  face  of  the  Articles 
and  of  the  Decree,  that  the  construction  of  the  Canon,  in 
the  opinion  of  the  Promoter's  legal  advisers,  is  the  same 


18U.]-  ARCHES  COURT.  409 

as  that  which  the  Court  has  put  upon  it;  and,  therefore.      Not.  21. 
the  party  knew  what  he  had  to  prove^  and  took  upon  him-  f^Uchmanh  r. 
self  the  onus  of  proving  that  Mr.  Chapman  had  convenient     Chejmtm. 
warning. 

This  leads  the  Court  to  a  consideration  of  the  evidence.  Evidence. 
and  what  does  it  amount  to  ?     Is  there  any  proof  of  any 
notice  till  the  corpse  had  been  actually  left  in  the  porch, 
when  John  Rumbold  (the  father)  went  to  inform  Mr.  Chap- 
man?    All   the  witnesses  deny  the  giving  of  any  such 
notice.      Mr.  Moase,  the  adviser  of  Rumbold,  expressly 
says^  that  he  had  no  communication  with  Mr.  Chapman  on 
that  day*    Rumbold  says  he  gave  no  notice  to  him,  and 
Hopkins,  another  witness^  states,  that  he  gave  no  notice 
that   the  body  was   to  be    brought  to  the  church-yard. 
This  being  the  result  of  the  evidence,  the  requisite  of  the 
Canon,  that  convenient  warning  thereof  should  be  given 
before  to  Mr.  Chapman,  has  not  been  proved,  and,  if  so,  can 
it  be  said  that  a  canonical  offence,  under  the  Canon,  has 
been  proved  ? 

It  may  be  proper  to  refer  to  the  evidence  of  the  wit- 
nesses.    Hopkins,  the  first  witness,  says : — 

Knowing  that  Mr.  Chapman  had  refused  to  bury  the  corpse, 
and  that  it  was  to  be  offered  to  him  again  for  burial  this  day,  the 
26tb  May,  1841,  1  went  with  other  persons  to  witness  what  passed. 
Mr.  Chapman  was  not  in  the  church-yard  to  meet  the  corpse, 
and  it  was  deposited  in  the  porch  of  the  church  whilst  Mr.  Rum- 
bold went  to  the  vicarage  to  ask  for  Mr.  Chapman.  I  saw  him 
enter  the  house,  and  presently  he  returned,  and  asked  me  to  go 
into  the  house,  as  a  witness  to  what  passed  between  Mr.  Chapman 
and  him.  I  went  with  him,  and  in  the  parlour  found  Mr.  Chap- 
man and  a  Mr.  Seabrook,  clerk  to  a  solicitor  at  Royston. 
Mr.  Chapman  then  said,  that  he  wished  some  one  to  be  present 
to  be  a  witness  to  what  passed,  for  fear  of  any  misunderstanding. 

It  has  been  argued,  upon  this  part  of  the  evidence, 
that  Mr.  Chapman  must  have  had  some  notice,  other- 
wise he  would  not  have  provided  himself  with  a  witness 
to  prevent  misunderstanding.  Supposing  this  to  be  the 
real  construction  of  the  evidence,  I  cannot  think  that  the 
Court  is  at  liberty  to  hold  that  there  had  been  convenient 
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Nov.  21  •      warning    beforehand    upon    an    inference    such   as    this. 
T^tJamk      ^^^  ^'^  ^^  happen  that  Mr.  Chapman  provided  himself 
Chapman.  *   with  a  witness?     How  does  it  appear  that  Mr.  Seabrook 
was  not  there  for  other  business  ?     Being   present*  and 
Rumbold  having  come  to  request  him  to  bury  his  child, 
Mr.  Chapman  might  say^  '*  Will  you  be  a  witness  to  what 
passeSj  to  prevent  misunderstanding  ?"     But  to  argue  from 
this  that  Mr.  Chapman  must  have  had  some  information  of 
the  intention  to  bring  the  child,  and  had  provided  Mr.  Se^ 
brook  for  the  purpose  of  being  a  witness,  would  be  press- 
ing this  evidence  too  far.      Nothing  was   more   easy  to 
prove  than  the  notice,  if  any  such  was  given,  and  am  I  to 
go  to  such  a  latitude  of  construction  of  this  evidence  as  to 
infer  from  it  that  there  had  been  notice  given,  of  which 
there  is  no  proof  whatever,  because  Mr.  Seabrook  was  pre- 
sent on  the  occasion? 
The  witness  goes  on : 

Mr.  Rumbold  said,  *'  I  wish  you  to  bur}'  my  child ;  to  perfoiv 
your  office;  I  mean,  to  read  the  prayers  of  the  church  ;  and  I  wiQ 
pay  your  demands,  whatever  they  are."  The  poor  man  hesitated 
in  what  he  said,  but  he  repeated  the  same  request  to  Mr.  Chapman 
to  bury  his  child,  in  diflferent  words,  several  times.  Mr.  Chapman 
refused  each  time;  he  said,  he  declined  to  do  it.  He  positively 
refused  each  time.  I  do  not  know  what  warnings  Mr.  Chapman 
had  of  the  intention  to  brinp  the  corpse  for  burial,  but  he  posi- 
tively and  formally  refused  to  bury  it,  I  do  not  know  whether 
any  notice  was  piven  to  Mr.  Ciiapman  that  the  corpse  would  be 
brought  for  interment  on  either  occasion. 

Rumbold,  the  next  witness,  states : 

On  the  26th  of  May,  1B41,  Mr.  Chapman  refused  to  bury  the 
corpse  of  my  infant.  I  took  the  corpse  into  the  church-yard  on 
that  day,  at  half- past  six  in  the  eveninjr,  the  time  which  Mr.Moate 
wrote  to  me  to  bring  the  child  to  be  buried.  When  I  had  taken 
the  child  into  the  church-yard,  not  finding  Mr.  Chapman  there, 
1  went  to  his  house,  which  is  close  by,  adjoining  to  the  churrh- 
yard.  I  saw  him  there,  and  asked  him  to  come  and  bury  my  child. 
He  a&ked  me  what  I  wanted  of  him.  1  said  1  wanted  him  to  burr 
my  child;  to  read  the  prayers  over  him,  and  [  would  pay  liis 
demand.     lie  answered,  "  I  still  refuse  to  do  so.'* 
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This  may  have  reference  to  what  took  place  in  February,      Not.  21. 
1840,  when  he  specifically  assigned  reasons  for  not  burying  Tit^Hmk 
the  child,  as  having  been  baptized  by  a  Dissenting  minis-     Ckapmiuu 
ter ;  and  the  words  may  have  meant,  *'  I  still  refuse  for  the 
reasons  I  assigned  on  the  former  occasion."    Whether  this 
was  the  first  refusal  on  the  26th  May,  or  followed  after  the 
first  communication  between  them,  it  may  be  not  easy  to 
determine ;   and  the   words   *'  I   still  refuse,"    may  have 
reference  to  a  refusal  to  Rumbold  to  bury  his  child,  in 
a  communication  between  him  and  Rumbold  before  Hop- 
kins came  in.     The  witness  says : 

I  repeated  my  request  several  times,  oiTering  to  pay  his  demand; 

bat  be  answered,  ''I  have  nothing*  more  to  say;  I  still  refuse 

to  do  10.*'     I  left  the  house  when  I  found  he  would  not  do  what 

I  ssked,  and  took  the  child  back,  and  it  is  not  huried  yet.    I  do 

not  know  what  warning  Mr.  Chapman  had  of  my  intention  to 

briog  the  child  for  burial.      Mr.  Moase  managed  that,  and  he 

gave  me  notice  when  I  was  to  come  over  to  take  the  child  for 

borial.     Ten  of  my  children  had  been  previously  buried  in  the 

chnrch-yard  of  Basingbourne,  and  two  or  three,  if  not  more,  by 

Mr.  Chapman  ;  my  wife,  who  died  in  child-bed,  was  buried  there 

by  Mr.  Chapman. 

I  think  that  this  is  a  fair  and  reasonable  ground  why  he 
should  have  wished  that  his  child  should  be  interred  there, 
to  rest  in  the  same  place  with  the  other  persons  of  his 
funily,  and,  therefore,  nothing  arises  against  him  because 
he  brought  his  child  to  be  interred  in  the  church-yard 
rather  than  in  a  Dissenters*  burial-ground;  and  it  is  not 
necessary  for  the  Court  to  advert  to  that  objection.  He  goes 
on  to  say : 

I  do  not  recollect  that  I  informed  I^Tr.  Chapman,  on  the  2Gth 
May,  1841,  that  my  child  had  been  bapti/ed;  he  did  not  ask  mo 
the  question  on  that  occasiim ;  but  he  was  aware  that  the  child 
had  been  baptized  by  Mr.  Moasc,  for  I  told  him  so  on  the  first 
occasion  on  which  I  asked  him  to  bury  the  child.  On  the  second 
occasion,  in  May,  1841,  he  did  not  assign  that  as  a  reason  for 
refusing  to  bur}'  the  child  ;  ho  only  said,  *^  I  still  decline  to  do  so,*' 
or  some  such  words. 

And  he  goes  on,  in  answer  to  the  interrogatory,  to  say> 
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Nov.  21.     that  he  was  present  at  the  baptism   of  his  diild; 
Tiu^Hmk      ^^'  Moase  performed  the  ceremony,   in  the  name  of 
Chapman.  '  Holy  Trinity^  with  water,   on   the   14th   Febnuij,  ' 
He  is  interrogated  as  to  whether  the  word  "  baptiM" 
used ;  but  it  is  unnecessary  for  the  Court  to  pursue 
part  of  the  case,  as  it  is  not  upon  this  point  that  the 
sentence  of  the  Court  will  be  given.   He  is  ini 
also  as  to  his  being  a  Dissenter,  as  to  the  extent  of 
in  the  Dissenters'  Cemetery,  and  as  to  the  pricei 
interment  there.     But  I  think  it  is  most  dear,  fimi 
evidence  of  this  witness,  that  he  gave  no  notice,  and 
of  no  notice  being  given,  as  all  was  done  under  the 
tion  of  Mr.  Moase. 

Now  Mr.  Moase  has  been  examined,  and  he  doril 
himself  as  a  Dissenter  of  the  class  called  Independa4<( 
minister  of  the  Independent  chapel.     He  says  he  hadi* 
munication  with  Mr.  Chapman  respecting  the  intatm^ 
this  child,  but  not  on  the  26th  May,  1841 ;  it  wtft 
year  1840.     He  says :  *'  1  do  not  recollect  seeing  fl^ 
that  day;    I  certainly  had   no  communication  with 
I  saw  the  corpse  pass  my  house  on  the  way  to  the 
yard,  but  I  did  not  accompany  it.   I  do  not  myadf 
personally  what  warning  Mr.  Chapman  had  that  the 
would  be  brought  to   the    church-yard    for    int«w» 
He  goes  on  to  state  on  interrogatory,  that  he  was  pR^ 
the  baptism  of  the  child,  and  performed  the  cer0# 
that  the  words  he  used  were,  **This  child,  whose  «•* 
Jane,  I  baptize  in  the  name  of  the  Father,  of  the  Sf/^t^ 
of  the  Holy  Ohost;"  and  that  the  form  of  sprinkling^ 
infant  with  water  was  used.     He  says  he  applied  tM 
Bishop,  in  consequence  of  Mr.  Chapman's  refusal  to  H 
the  child ;  but  this  has  nothing  to  do  with  the  qo^ 
before  the  Court.    Then  he  goes  on  to  answer  certain  ^ 
tions  as  to  his  religious  opinions,  and  as  to  certain  ex^ 
sions  he  made  use  of,  which  the  Court  is  not  called  ofNf ' 
refer  to,  and,  in  fact,  this  is  the  whole  of  the 
applicable  to  the  notice. 
Its  effect  Now,  what  is  the  effect  of  this  evidence  ?     All  the  i>* 

rial  facts  are  proved,  except  (in  the  words  of  the  Cm* 


18M.]  ARCHES  COURT.  413 

that    **  convenient  warning  was  given   to  Mr.  Cliapman      Not.  21. 

thereof  before."    Not  a  single  person  who  has  been  eza-  j^iJ^^^  * 

mined  can  depose  that  any  notice  was  given  to  Mr.  Chapman     Quipnum. 

before  the  corpse  was  deposited  in  the  porch  of  the  church* 

I  am  of  opinion,  according  to  my  construction  of  the  words 

of  the  Canon^  that  no  canonical  oflence  is  committed,  unless 

convenient  warning  has  been  given  before  of  the  intention 

to  bring  the  corpse  for  burial ;  that  it  is  a  matter  not  only 

of  convenience,  but  of  decency,  that  such  notice  should  be 

given  beforehand  ;    and  if  a  minister,  after  due  notice, 

refuses  to  perform  the  ceremony,  he  will  be  fully  aware 

■of  the  consequences  of  refusal  under  this  penal  Statute. 

The  proof  is  left  short  in  what  the  Court  considers  a  mate-     Short  of  tho 

rial  part  of  the  charge,  and,  therefore,  it  is  impossible  for  "'"^* 

the  Coort  to  pronounce  that  Mr.  Chapman  has  incurred  the 

penalty  of  the  Statute. 

This  would  be  the  opinion  of  the  Court  upon  the  facts  in 
evidence,  and  after  hearing  the  Argument,  without  reference 
to  any  thing  which  has  occurred  in  Courts  of  Common 
because  the  Ecclesiastical  Court  has  cognizance  of 
relating  to  the  performance  of  Divine  Service,  the 
borial  of  the  dead,  and  every  other  part  of  the  Church  ritual. 
Bat,  supposing  that  a  penalty  had  been  imposed  by  Statute, 
worded  as  this  Canon  is,  and  the  penalty  was  to  be  reco- 
vered at  Common  Law,   I    much   question  whether  such 
penalty  could  be  recovered  against  Mr.  Chapman ;  indeed, 
I  tlunk  the  cases  cited  by  Dr.  Harding  shew  that  it  could 
not  be  recovered. 

The  first  case  is  that  of  Clovellv,  CardinaUf  which  was  Cases  at  Com- 
an  action  on  the  case  against  a  minister  for  refusing  to  ad-  ^^^  ^^* 
minister  the  Sacrament  on  two  Sundays,  and  the  verdict  of 
the  jury  assessed  the  damages  (which  were  laid  at  £40),  and 
on  motion  for  arrest  of  judgment,  it  was  contended  that  he 
had  not  given  due  notice,  and  the  Court  held  that,  as  the 
plaintiff  had  declared  for  the  nonadministration  of  the 
Sacrament  on  two  Sundays,  and  as  he  had  not  proved  that, 
upon  the  second  refusal,  he  had  requested  the  parson  to  ad- 
minister the  Sacrament  to  him,  judgment  must  be  arrested. 
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Not.  21.  Notice  had  been  given  on  the  first  oocaaon,  but  not  upon 
y^^^^^  ^  the  second. 
Ck^pmoL  Another  case  is  that  of  Davis  v.  Blacky  which  was  also 
an  action  on  the  case  against  a  minister  for  refusing  to  per- 
form the  marriage  service  between  two  persons  by  license, 
notice  having  been  given  him  of  the  license.  The  Jury 
found  a  verdict  for  the  plaintiff^  and  on  arrest  of  judgment, 
Lord  Denman  said :  *'  There  is  no  great  danger  in  aayiiy 
that  an  action  can  hardly  be  maintained  against  an  offioff 
not  required  by  law  to  perform  the  duty  at  any  particuls 
time^  without  allegation  of  malice,  or  of  the  time  at  whick 
he  refused  being  a  reasonable  time  for  the  perfbrmaDcc 
Allowing  fully  that  the  action  is  maintainable  on  principk, 
the  declaration  is  essentially  defective.  Hardly  any  of  the 
objections  can  be  got  over.  One  is  clearly  fatal.  At  the 
time  when  the  clergyman  is  supposed  to  have  acted  wrong- 
fully,  it  does  not  appear  that  he  had  notice  that  both  the 
parties  were  willing  to  be  married.  It  is  alleged  that,  M 
the  time  of  the  grievance,  they  were  in  fact  willing ;  but  *tt 
is  not  averred  that  the  woman  joined  in  the  request.  This 
is  quite  fatal,  for  you  charge  the  minister  with  having  im- 
properly refused  to  marry,  and  yet  the  whole  dedafation 
might  be  proved,  although  he  had  no  reason  to  believe  the 
woman  to  be  willing.  It  would  be  going  far  beyond  all 
limits  within  which  we  allow  defective  declarations  to  be 
cured  by  verdicts,  if  we  suffered  tliis.  Nothing  can  be 
supplied  beyond  that  of  which  the  proof  is  necessarily  in- 
volved in  the  proof  of  what  is  alleged."  The  circumstances 
are  not  the  same  as  in  the  present  case  ;  but  it  shews  how 
strict  the  Court  was  in  requiring,  before  an  action  far 
damages,  that  the  minister  should  have  had  notice  in  full 
form.  In  the  argument  it  was  said  that  *'  there  may  be 
other  reasonable  cause  for  a  clergyman  not  performing  the 
duty ;  he  may,  for  instance,  be  engaged  at  the  time  in  the 
performance  of  another  clerical  office,  as  in  reading  Divine 
Service  in  church :  reasonable  notice  should  have  been 
averred,  in  order  that  he  might  make  proper  arrangements 
as  to  time."     Why,  here  was  the  same  necessity  for  proper 
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arrangements  as  to  time  for  receiving  the  l>ody  and  interring  Nov.  21. 
it.  So,  I  say,  if  Mr.  Rumbold,  or  any  person  acting  in  his  j^^ZIZ^ 
behalf,  had  gone  to  Mr.  Chapman,  and  said  '<  My  child  is  Chapmm, 
lying  dead  at  home ;  I  propose  to  bring  the  corpse  for  inter- 
ment at  such  a  time,"  and  that  was  a  convenient  time,  and  if 
Mr.  Chapman  had  not  named  a  more  convenient  time,  and 
the  other  party  had  given  him  notice  of  the  particular  time 
of  half-past  six  in  the  aflemoon  of  the  26th  May,  and  the 
eorpae  had  been  brought  to  the  church-yard  at  that  time, 
and  Mr.  Chapman  had  refused  to  bury  it,  then  the  penalty 
annexed  to  the  offence  by  the  Canon  would  have  been  in- 
carrcd>  as  there  would  have  been  a  reasonable  notice,  and  a 
refnaal  to  perform  the  duty,  and  if  the  time  was  not  shewn 
to  be  inconvenient,  this  would  have  satisfied  the  terms  of 
the  Colon.  And  this  is  in  conformity  with  the  obvious  and 
caouiion  sense  view  of  the  case,  that  parties  are  not  to  select 
for  themselves  a  time  for  the  performance  of  the  service 
without  notice  to  the  clergyman,  that  is,  notice  of  the  inten- 
tion, not  notice  of  the  corpse  having  been  actually  brought 
to  the  church-yard.  I  think  in  this  case  that  notice  was 
necessary,  and  if  the  Promoter  has  failed  to  shew  that  it  was 
given,  the  offence  under  the  Canon  is  not  proved  to  have 
been  committed. 

Under  these  circumstances,  I  am  of  opinion,  therefore.     Material  de- 
that  there  is  a  material  defect  in  the  proof  of  the  facts  ^*^^  *"     ^^^ 
alleged  in  the  Articles,  and  the  deficiency  applies  to  that 
whidi  is  not  only  a  matter  of  convenience  but  of  decency 
and  order  ;  and  although  Mr.  Chapman  may  have  had  other 
reasons  for  refusing  to  perform  the  office,  the  Court  is  not 
to  decide  upon  conjecture,  but  upon  proof.     It  is  proved 
that  the  corpse  was  brought  to  the  church-yard,  and  that 
Mr.  Chapman  refused  to  bury  it,  but  gave  no  reason ;  he 
said  ••  I  still  refuse,"  but  assigned  no  reason  upon  this  occa- 
siouy  and  the  party  proceeded  against  him  under  a  particular 
Canon,  not  under  the  general  Ecclesiastical  Law,  the  Canon 
imposing  a  particular  penalty  for  a  particular  offence,  which 
must  be  proved  in  all  its  parts.      I  am  of  opinion  that  I 
must  pronounce,  and  I  do  pronounce,  that  the  Promoter  has  miswd    wiur* 
failed  in  proof  of  the  Articles,  and  consequently  I  dismiss  costs. 
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KoT.  21.      Mr.  Chapman  from  the  suit,  and  from  all  further  duanm 
_^r~.      of  justice  in  this  cause,  and  I  dismiss  him  with  his cmti 

Chapwum.         Proctors  : — Tdlery  for  the  Promoter ;  IbbeUtmy  for  the 
dted. 


Suit  for  di-      EvANs  t;.  Evans. — Cause. — This  was  a  suit  foraifii 

l^f  idulte!^  ^y  *'®*®^"  ®^  adultery,  promoted  by  Mr.  Herhert  Wia 
bj  the  husUand  Evans  against  Jane,  his  wife,  brought  by  Letters  of  Ra~^ 

!I?Se*^*'JJSf  ^''°™  ^®  ^^"^^  Principal  of  the  Consistorial  Court  of 
of  the  adultery,  gor.     The  Libel  pleaded  as  follows : — 

the  eWdence  of      ^*  '^^^  marriage  of  the  parties  on  the  6th  April,  1842,  ttJUJ 
one    witness,    Wenlock,  Salop,  Mr.  Evans  being  a  bachelor,  aged  21,  tdm 
without  corro-  Evans  (then  Jane  Jeffreys),  a  spinster,  aged  19.    2.  A  cofjilA 
cumstinces,"'    entry  of  the  marriage.  3.  Cohabitation  at  Beaumaris,  in  Ai|N 
held  to  be  in-  nnd  other  places.    4.  That,  in  October,  1842,Mr.  andMii.li| 
sufficient,   and  removed  from  Beaumaris  to  a  house  called  Trefeilir,  m^jjik 
mUscdi^*    ^^"^  of  Trefdraeth,  Anglesea,  the  house  being  divided  intotwrf 
dences,  one  part  occupied  by  Mr.  Owen  Pierce,  and  the^:' 
Mr.  and  Mrs.  Evans.    5.  That,  on  the  23rd  November,  10 
Henry  Elliott,  a  friend  or  acquaintance  of  Mr.  and  UiMl 
came  on  a  visit  to  them  at  such  residence,  ostensibly  for'^] 
pose  *of  shooting ;  that,  after  he  had  been  there  about  ai 
was  invited  and  pressed  by  Mr.  Evans  to  accompany  Us  < 
journey  he  had  occasion  to  take  to  Beaumaris,  but  Mr.£lli<" 
clined,  saying  he  was  unwell,  and,  on  such  pretence,  he  Ri*'] 
at  Trefeilir-house  alone  with  Mrs.  Evans  during  such  p8it«" 
day  as  Mr.  Evans  was  absent  therefrom.     6.  That,  on  Bir.fi^ 
return,  in  the  evening  of  the  same  day,  he  received  infois'' 
which  led  him  to  suspect  that  Mr.  Elliott  had  only  feigned"* 
as  an  excuse  for  not  accompanying  him  to  Beaumaris,  andw^ 
real  object  in  staying  atTrefeilir  was  to  carry  on  some  im] 
not  criminal,  correspondence  with  Mrs.  Evans,  and  that,  iB^j 
quence,  Mr.  Evans,  in  order  to  ascertain  if  possible  the  trae'j 
of  that  correspondence,  resolved  to  watch  the  movements  s* 
Evans  and  Mr.  Elliott.    ?•  That,  on  the  morning  of  Sod  M 
her,  1842,  Mr.  Evans  got  up  early,  and  went  out  as  to  »b(4* 
ing  Mrs.  Evans  he  was  so  going,  and  also  inviting  Mr.  ^^1 
accompany  him,  but  which  he  declined  on  the  plea  of  io^^ 
tion ;  that  Mr.Evans's  suspicions  being  afresh  awakened  andi 
confirmed  by  such  refusal  of  Mr.  Elliott,  he  returned  homei 
short  absence,  and,  desiring  his  maid  servant,  Ann  Dtfieii  **'! 
company  him,  proceeded  at  once  to  the  bed-room  of  Mn*"^] 
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rhen  and  where  they  found  her  and  Mr.  Elliott  in  bed  tog^ether.       Not.  21. 

'.  That,  immediately  npon  such  discovery,  he  separated  himself         ""^ 

rom  his  wife,  with  whom  he  has  never  since  cohabited.     9.  That,  ■'^''®''^*    ^^"* 

hortly  after,  Mr.  Evans  broug^ht  his  action  in  the  Court  of  Ex- 

bequer  against  Mr.  Elliott,  for  criminal  conversation  with  his 

irife,  which  was  tried  at  the  Assizes  at  Beaumaris,  on  the  23rd 

riarch,  1843,  when  he  obtained  a  verdict  for  £500  damages,  be- 

ides  costs  of  suit.     10.  Exhibits  the  record  of  the  judgment,  and 

•leads  the  identity  of  the  parties.     11,  12,  and  13.  The  jurisdic- 

ioD,  &c. 

This  I/ibel  was  admitted  without  opposition,  and  &ye     1843. 
ritne&ses  were  examined  thereupon.     The  wife  brought  in  ^^^^  ^^• 
m  Allegation,  which  pleaded  an  adulterous  intercourse  on 
the  part  of  Mr.  Evans  with  a  female^  whose  name  is  un- 
known, shortly  before  the  issuing  of  the  Citation  in  this 
:aiise,  in  the  city  of  Chester.   This  Allegation  was  admitted  Nov.  II. 
rithout  opposition ;  but  no  witnesses  were  examined  there- 
ipon. 

On  the  First  Session  of  Hilary  Term,  1844,  both  Proctors  Jan.  II. 
lleged  the  cause  to  be  under  treaty ;  but  publication  was 
lecreed  upon  the  Third  Session,  and  the  cause  was  con-  Jan.  29. 
luded  on  the  Fourth  Session.  ^®^-  '^' 

When  the  cause  came  on  for  argument,  the  Court  ob-  Feb.  16. 
lerved  that  there  was  but  a  single  witness  to  the  fact  of 
idnltery,  and  suggested  that  the  case  should  stand  over  for 
EuTther  evidence. 

Previous  to  the  case  again  coming  on  for  argument,  Mr.  Feb.  29. 
Evans  made  an  affidavit,  setting  forth  that  it  was  erroneously 
pleaded  in  the  sixth  article  of  the  Libel  that  his  suspicions 
18  to  Mr.  Elliott's  improper  correspondence  with  his  wife 
Bvere  excited  in  consequence  of  information  received  by  him 
m  his  return  from  Beaumaris ;  for  such  his  suspicions  were 
excited  "  solely  by  his  having,  quite  accidentally,  in  the  first 
instance*  detected  Mr.  Elliott  and  Mrs.  Evans  exchanging 
l^lances  with  and  making  signs  to  each  other  (evidently  con- 
ceiving at  the  time  that  they  were  unobserved),  which,  at 
once,  and  in  the  first  instance,  led  him  to  suppose  that  there 
was  something  improper  going  on  between  them,  and  which 
further  observations  on  their  conduct  towards  each  other 

VOL.  III.  3  11 
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Not.  21.      ^oon  convinced  him  had  gone  to  the  length  of  actual  crimi- 
^^^~Z        nality ;"  and  that  he  never  saw  the  Libel  until  quite  lately, 
'  and  that  he  verily  believes  the  error  was  entirely  owing  to 
his  instructions  having  been  mistaken. 
AprU  15.  On  the  First  Session  of  Easter  Term, 

AddamSf  D.,  for  the  husband,  stated  that  no  further  evi- 
dence had  been  obtained,  and  submitted  that  there  was  lof- 
fident  proof  of  the  adultery. 

Per  Curiam. — Is  there  any  case  in  which,  upon  the  cn> 
dence  of  one  single  witness,  a  sentence  of  divorce  for  adul* 
tery  has  been  pronounced,  there  being  nothing  which  led  to 
the  adultery,  except  what  appears  in  the  husband's  state- 
ment? Surely,  evidence  could  be  got  of  the  parties  living 
together  since  she  left  her  husband.  The  Court  would  be 
very  unwilling  to  give  its  opinion  as  to  whether  a  single 
witness  is  or  is  not  sufficient. 

Addams, — ^The  testimony  of  one  witness  uncontradicted 
and  corroborated  by  circumstances  is  sufficient.  There  is 
no  attempt  to  impeach  the  facts.  The  case  of  Wheatlejf  v* 
Fowler*  is  one  of  the  strongest  I  could  adduce. 

Per  Curiam. — I  give  no  opinion  whether  the  evidence 
of  one  witness  is  or  is  not  sufficient ;  but  I  offin*  you  a  fur- 
ther opportunity  to  produce  other  evidence  if  you  can. 

Addams. — I  accept  the  Court's  offer. 

Nov.  21.  Sir  H.  Jenner  Fust. — This  cause  has  been  some  time 

JuDGMKirr.  before  the  Court;  in  consequence  of  the  peculiarity  at- 
tending the  proceedings,  it  has  stood  over  from  time  to 
time  for  the  purpose  of  affording  an  opportunity  to  the  psrtf 
proceeding  to  produce  further  proof,  if  he  thought  proper 
to  do  so.  The  Court  is  informed  that  it  is  not  the  intention 
of  the  Proctor  for  the  husband  to  produce  any  further  proofs 
and  therefore  the  cause  must  be  decided  upon  the  proofs 
originally  before  the  Court. 
Circumstances  Now,  as  the  circumstances  of  this  case  are  peculiar^  it  is 
o  t  e  case.  requisite  that  the  Court  should  state  particularly  what  is  the 
nature  of  it,  and  the  course  which  it  has  taken. 

•  1  Hagg.  E.  R.  200. 
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It  appears  that,  on  the  First  Session  ofTrinityTerm  (May  25),      Not.  21  • 
1843,  the  husband's  Proctor  exhibited  his  proxy,  and  returned  -,         i; 
the  Decree  executed;  on  the  Second  Session  (June3),  the  wife's 
Proctor  exhibited  a  proxy,  and  the  other  Proctor  was  assigned 
to  libel  on  the  Third  Session^  on  which  Session  (June  8}  the 
Libel  was  brought  in,  and  admitted  without  opposition,  the  June  15. 
Proctor  being  assigned  to  prove  on  the  By-day.    The  hus- 
band's Proctor  produced  five  witnesses  on  the  Libel,  and  on  June2Q|22,&23. 
the  By-day  he  prayed  publication,  when  the  wife's  Proctor  July  3. 
asserted  an  Allegation,  which  was  brought  in,  and  admitted  Oct  3. 
without  opposition,  on  the  Second  Session  of  Michaelmas  Nov.  11. 
Term.     On  the  First  Session  of  the  ensuing  Hilary  Term^     1844. 
both  Proctors  alleged  the  cause  to  be  under  treaty,  and,  at  ^^'     ' 
the  petition  of  the  wife's  Proctor,  the  assignation  upon  him 
to  prove  was  continued  till  the  Third  Session,  when  publi-  Jan.  29. 
cation  was  decreed  at  the  petition  of  the  husband's  Proctor, 
all  facts  to  be  propounded  next  Court.     On  the  Fourth  Ses-  Feb.  7. 
sion,  at  the  petition  of  the  husband's  Proctor,  the  cause 
was  concluded^  and  assigned  for  informations  and  sentence. 
The  cause^  therefore,  came  on  to  be  heard  upon  the  evi- 
dence taken  on  the  Libel ;  an  Allegation  had  been  brought 
in  on  the  part  of  the  wife^  and  that  Allegation  was  admitted 
without  opposition  ;  the  cause  was  then  alleged  to  be  under 
treaty  between  the  husband  and  the  wife ;  that  treaty  was 
broken  off^  but  the  wife  examined  no  witnesses  on  her  Alle- 
gation, and  has  not  cross-examined  the  witnesses  on  the 
other  side. 

Now  it  is  necessary  to  consider  what  are  the  facts  pleaded 
in  the  Libel. 

(The  Court  read  the  contents  of  the  Libel.) 
An  affidavit  has  been  made  by  Mr.  Evans^  in  which 
he  says  it  was  pleaded  by  error  that  he  had  *'  received  in- 
formation" which  led  him  to  suspect  that  an  improper^  if 
not  criminal,  correspondence  was  carried  on  between  Mr. 
Elliott  and  Mrs.  Evans,  for  that  in  fact  no  person  gave  him 
such  information,  and  that  the  impression  arose  from  his 
own  observation  of  what  passed  between  them.  The  Court 
is  bound  to  believe,  and  does  believe,  that  this  was  a  misap- 
prehension, or  mistake,  as  it  is  convinced  that  the  Proctor 
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Nov.  21.      would  not  suffer  it  to  be  so  represented  if  it  were  otherwise; 

EtKouT^        and  the  Court  is  bound  to  believe  that  it  was  inadvertently 

so  pleaded,  and  under  some  misapprehension,  and  that  no 

person  gave  the  information  to  Mr.  Evans  of  the  conduct  of 

the  parties  which  led  him  to  watch. 

The  facts  charged  in  the  Libel,  therefore,  took  place  within 
eight  months  of  the  marriage.  Mr.  Elliott  came  to  them  on 
a  visit  on  the  23rd  November,  and  on  the  2nd  December 
the  two  parties  are  detected  by  Mr.  Evans  in  bed  together; 
an  action  at  law  was  brought,  and  £500  damages  were  reoh 
vered. 

I  have  stated  that  an  Allegation  was  brought  in  on  behalf 
of  Mrs.  Evans,  and  that  Allegation  pleaded  the  coinmission 
of  adultery  by  the  husband  on  sundry  occasions  after  the 
separation,  and  before  the  commencement  of  the  suit.    No 
witness,  however,  was  examined  on  this  Allegation.    It  is 
sufficient  to  say  that  it « does  contain  charges  against  Hr. 
Evans  which,  if  proved,  would  effectually  bar  him  froa  s 
sentence  against  his  wife.     The  parties  then  alleged  by  Aa 
Proctors  that  the  cause  was  under  treaty,  and  the  treity 
being  broken  off,  the  wife  produced  no  witness  on  her  Alle- 
gation, and  the  cause  proceeds  to  hearing  on  the  evidence 
of  the  witnesses  examined  upon  the  Libel.     These  are  cir- 
cumstances of  peculiarity,  and  the  Court  is  bound,  in  such 
a  case,  to  exercise  the  utmost  degree  of  care  and  vigilance, 
for  it  does  present  some  suspicious  circumstances. 
Evidence.  Upon  the  Libel,  five  witnesses  were  produced  ;  one  who 

proves  the  marriage  (which  is  confessed)  and  the  cohabitation 
of  the  parties  at  different  places,  but  not  at  the  place  where 
the  adultery  is  said  to  have  taken  place,  and  he  proves  tbe 
verdict.  Two  other  witnesses  are  called  to  prove  the  exhibits, 
— that  is,  the  entry  of  the  marriage  and  the  record  of  the 
verdict, — and  another  witness  is  the  person  at  whose  house 
they  lived  at  Beaumaris.  These  four  witnesses  know  no- 
thing of  what  occurred  at  the  house  where  the  adultery  took 
place.  There  only  remains  one  witness  who  can  speak  to 
this  fact,  and  she  (Ann  Davies)  lived  with  the  parties  as 
servant,  at  Trefeilir,  and  the  account  she  gives  is  this : — 

Mr.  and  Mrs.  Evans  kept  but  one  servant  besides  me,  a  lad.    I  went 
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into  their  service  a  few  daj-s  only  after  they  got  to  Trefeilir.    Mr.      Nov.  21. 

Elliott  came  on  a  visit  to  Mr.  Evans  in  November,  1842,  and  he  

remained  a  fortnight  all  but  a  day ;  he  came  to  have  some  shoot-  •«'*^«««v»^«'«'«*« 

ing;  he  brought  his  gun  and  things  with  him.    I  recollect  my 

master,  Mr.  Evans,  going  to  Beaumaris  during  Mr.  Elliott's  visit. 

It  is  a  long  way  from  Trefeilir  to  Beaumaris,  eighteen  or  twenty 

miles.     Mr.  Evans  went  by  the  mail,  and  I  got  breakfast  ready  for 

him  and  Mr.  Elliott,  as  I  understood  Mr.  Elliott  was  going  too; 

but  he  said  he  was  ill,  and  he  did  not  go.     I  heard  Mr.  Elliott  say 

that  he  was  ill,  and  could  not  go,  and  so  Mr.  Evans  went  without 

him.     The  mail  time  is  about  seven  o'clock  in  the  morning,  and  it 

was  at  that  time  Mr.  Evans  went.     After  he  was  gone,  Mr.  Elliott 

remained  in  the  house  until  about  two  o'clock  in  the  afternoon. 

Mr.  Elliott  and  Mrs.  Evans  breakfasted  together  alone  (after  Mr. 

Evans  had  gone),  and  they  dined  alone  together.     I  did  not  see 

them  together  except  at  breakfast  and  dinner,  and  whether  they 

were  so  or  not  I  cannot  tell. 

This  is  the  evidence  of  the  witness  upon  the  5th  article, 
BB  to  the  excuse  of  Mr.  Elliott  for  not  going  with  Mr.  Evans, 
which  is  pleaded  to  have  been  alleged  for  the  purpose  of  re- 
maining with  Mrs.  Evans,  in  order  to  carry  on  an  adulterous 
intercourse ;  and  being  a  visiter  at  the  house  at  the  time,  he 
breakfasted  and  dined  with  her,  but  the  witness  did  not  see 
them  together  at  other  times.     Unless  it  is  to  be  assumed 
that,  under  the  circumstances,  Mr.  Elliott  being  lefl  alone 
with  Mrs.  Evans,  they  must  have  committed  adultery  toge- 
ther,— unless  that  can  be  assumed,  there  is  nothing  in  the 
evidence  of  this  witness  that  can  be  construed  into  proof 
of  improper  familiarity  between  Mrs.  Evans  and  Mr.  Elliott, 
a  visiter  at  the  house.     Mr.  Evans  has  occasion  to  go  to 
Beaumaris,  and  these  two  parties  breakfast  and  dine  together, 
but  there  is  nothing  to  shew  that  any  improper  familiarities 
passed  between  them. 

On  the  6th  article,  which  pleaded,  originally,  that  infor- 
mation was  given  to  Mr.  Evans  which  raised  his  suspicions, 
Ann  Davies  says  that  Mr.  Evans  returned  from  Beaumaris 
at  past  ten  o'clock  that  night ;  that  she  did  not  give  him 
any  information  about  Mr.  Elliott  when  he  returned.  She 
says,  "  I  had  seen  nothing  to  inform  him  of."  Therefore, 
she  could  have  given  him  no  information,  and  whatever  sus- 
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Nov.  21.     picions  were  excited  in  his  mind  were  not  ndnd  liyij 

Epanir.Evani,  ^^"6*8. 

On  the  7th  article  she  says : — 

I  recollect  perfectly  one  morning  when  Mr.  Etui  wnt  oil 
sboot,  Mr.  Elliott  did  not  go  with  him.    I  did  not  hm 
Elliott  say  why  he  would  not  go,    Mr.  Evans  went  out  bjl 
self,  and  in  about  half  an  hour  or  three-quarters  of  as  1 
returned  to  the  house,  and  desired  me  to  go  up-stairs  witblui;! 
did  not  say   for   what  purpose.     I  went  up,  and  be  doMt 
me,  and  when  we  got  to  his  bed-room  door,  he  opened it>i 
said,  ''Ann,  go  in  ;"  and  I  went  in  before  him,  and  tbenli 
Mr.  Elliott  and  Mrs.  Evans,  my  mistress,  in  bed  togetbcr. 
Evans  was  close  by  me,  and  took  hold  of  the  curtains  of  tkil 
and  said,  '*  There,  Ann,  you  see  where  they  are :"  andlMI 
room  immediately,  and  so  did  Mr.  Evans.     Mr.  Elliott  wUk 
Evans  were  undressed,  both  of  them,  in  their  night*cMa' 
only  remained  in  the  room  so  long  as  to  see  where  thejM*' 
could  not  bear  to  stay  any  longer.     I  do  not  know  bovl^ 
Elliott  had  been  in  the  room  with  Mrs.  Evans.     I  had  w^' 
cion  of  them  whatever,  and  Mr.  Evans  did  not  give  nie  U^ 
of  what  he  wanted  me  to  go  up-stairs  with  him  for.  IM 
know  what  took  place  aftern-ards.     Mr.  Evans  came  dosi^l 
almost  with  me,  and  went  and  fetched  a  car,  and  as  soots*] 
Elliott  and  Mrs.  Evans  could  pack  up  their  things,  tkf^ 
away  in  the  car  together. 

Result.  This  is  the  evidence  of  the  only  witness  before  the  W 

and  her  evidence,  undoubtedly,  if  the  testimony  ■* 
witness  is  sufficient,   without  any   corroborating  ^^ 
stances,  furnishes  ample  proof  of  the  adultery,  becti''^ 
Elliott  and  Mrs.  Evans  were  seen  in  bed  together,— hfli' 
strange  the  case  may  appear, — that  the  parties  haviofV 
married  on  the  6th  April,   1842,  on  the  2nd  Dec4 
1842,  an  act  of  adultery  should  have  been  committed  bp 
wife ;  that  these  two  persons  should  have  been  detect* 
an  act  of  adultery,  the  adulterer  in  the  present  case  M 
come  on  a  visit  to  the  parties  on  the  2drd  November,  4 
nine  days  before  the  adultery  took  place ;  and  do  obs^* 
tion  having  been  made  by  any  other  person,  and  ikM 
having  occurred,  except  what  appears  from  the  affiditi^' 
Mr.  Evans,  to  create  a  suspicion  in  his  mind^  though  f^ 
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thing  must  have  occurred  to  do  so.     Certainly,  on  the  face  of       Nov.  21. 

it,  the  case  does  excite  some  suspicion, — the  short  period         — z 

which  had  elapsed  after  the  marriage ;  the  short  time  there 

was  for  carrying  on  an  adulterous  intercourse;  the  terms  upon 

which  Mr.  Evans  and  Mr.  Elliott  continued  to  be^  for,  on  the 

2nd  December,  whatever  suspicion  Mr.  Evans  entertained,  he 

asked  Mr.  Elliott  to  go  out  shooting  with  him  ;  the  conduct 

of  the  wife,  who,  after  the  treaty  was  broken  off,  though 

she  had  given  in  a  plea^  examined  no  witness  upon  it,— all 

these  are  very  extraordinary  circumstances. 

The  witness  says  that,  **  as  soon  as  Mr.  Elliott  and  Mrs. 
Evans  could  pack  up  their  things,  they  went  away  in  the  car 
together.*' 

Now  when  the  case  came  on  for  hearing,  looking  at  all  Cireumstances. 
the  circumstances^  the  Court  thought  it  required  great  care 
and  caution,  and  threw  out  a  suggestion  to  Counsel  whether 
there  was  any  case,  founded  upon  the  evidence  of  a  single 
witness  alone,  without  any  corroborating  circumstances,  in 
which  a  sentence  of  divorce  by  reason  of  adultery  had  ever 
been  had,  and  it  gave  the  party  an  opportunity,  not  of 
pleading  in  the  cause,  but  of  producing  other  witnesses,  for  it 
seemed  an  extraordinary  circumstance  that  these  two  parties 
should  go  away  in  a  car  together,  and  no  other  evidence  could 
be  found  as  to  where  they  went,  and  how  they  conducted 
themselves.  But  no  case  has  been  pointed  out  to  the  Court, 
and  no  authority  cited,  shewing  that,  on  the  evidence  of  one 
witness,  a  sentence  of  divorce  by  reason  of  adultery  has  ever 
been  pronounced,  and  no  other  evidence  has  been  produced. 

The  Court,  however,  should  state  that,  in  support  of  the  Trial  at  law, 
facts,  Mr.  Evans  has  pleaded  and  proved  that  he  brought  an  *"^  verdict, 
action  against  Mr.  Elliott,  and  that,  at  the  Assizes  at  Beau- 
maris, he  obtained  a  verdict  for  £500  damages,  besides  costs 
of  suit.  The  Court  has  no  information  as  to  what  passed 
at  the  trial,  and  the  damages,  under  the  circumstances,  seem 
exorbitant. 

There  is  another  extraordinary  circumstance  connected 
with  the  case.  The  Court  does  not  know  who  were  exa- 
mined on  the  trial  at  law.  It  is  true  that  whatever  took 
place  on  that  occasion  is  no  evidence  against  Mrs.  Evans. 
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Nov.  21.  Whether  there  was  any  cross-examination  of  the  witnesses 
-,  Z  does  not  appear.  But  two  of  the  witnesses  who  were  pre- 
sent at  the  trial  at  law — namely,  Mrs.  Jones  and  Mr.  Wilson 
•^have  been  examined  to  prove  the  marriage  and  cohabita- 
tion, and  they  were  examined  on  the  9th  article  pleading 
the  fact  of  the  trial,  and  yet,  strange  to  say,  the  only  witness 
to  prove  the  adultery  in  this  Court,  Ann  Davies,  has  not  been 
examined  here  on  the  9th  article  of  the  Libel.  This  is  strange, 
she  being  the  only  witness  here  to  establish  the  fact  of  the 
adultery.  Why  this  is  so  I  know  not.  I  do  not  know  tbst 
she  was  examined  at  the  trial ;  there  is  no  proof  that  she 
was,  though  it  is  probable  she  was;  but  still  she  is  not 
examined  on  the  9th  article  of  the  Libel  pleading  the  verdict 
at  Beaumaris ;  and  two  other  witnesses  have  been  produced 
on  the  9th  article.  The  Court  has,  therefore,  no  informa- 
tion before  it  as  to  what  took  place  at  the  trial,  except  that 
a  trial  was  had,  that  witnesses  were  examined,  and  a  verdict 
for  £500  was  obtained. 
Principles  ap-  Now  this  is  a  case  in  which  the  Court  would  not  be 
c«?      ^^        inclined  very  much  to  stretch  its  rules  in  favour  of  the 

husband ;  but  still,  if  he  is  entitled  to  a  sentence  on  the 
evidence  of  a  single  witness,  the  Court  would  sign  the 
sentence.  The  Court  has  not  been  referred  to  any  case  in 
which  a  sentence  was  pronounced  simply  on  the  evidence  of 
one  witness,  and  I  am  not  able  to  find,  in  the  manuscript 
notes  of  cases  which  occurred  at  early  periods,  and  which 
have  been  handed  down  to  the  different  persons  who  have 
occupied  this  chair,  a  single  case  of  a  sentence  of  divorce 
for  adultery  on  the  testimony  of  one  witness,  without  aujj 
corroborating  circumstances  whatever.  Several  cases  hsft 
turned  on  the  evidence  of  a  single  witness,  with  corrobora- 
ting circumstances,  and  such  evidence  has  been  held  to  be 
sufficient  with  corroborating  circumstances ;  but  I  do  not 
find  any  single  case  of  a  sentence  pronounced  on  the  evi- 
dence of  one  witness  standing  completely  alone.  This 
being  so,  and  there  being  no  precedent,  it  is  for  the  Court 
to  consider  upon  principles  of  law  whether  the  evidence  of 
a  single  witness  is  sufficient  to  found  a  sentence  of  divorce 
by  reason  of  adultery. 
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Now  it  is  very  well  known  that  the  principles  of  law  in      Nov.  21* 
these  Courts  are  those  of  the  Canon  Law.  and  it  is  admitted  _,     "^ 
that  the  principles  of  the  Canon  Law  have  ever  followed 
those   of  the  Civil  Law»  and  by  neither  the  one  nor  the 
other  is  the  evidence  of  one  witness,  without  supplementary 
circumstances,  considered  suflBcient.    Ayliffe'*'  says  :— '^  That 
is  called  full  proof  which  gives  so  great  an  assurance  to  the 
judge,  that  he  seems  to  himself  to  be  fully  instructed  in  the 
merits  of  the  cause ;  and  this  kind  of  proof  is  made  by  two 
or  three  witnesses  at  the  least ;  for  there  are  some  matters 
which,  according  to  the  Canon  Law,  do  require  five,  seven, 
or  more  vritnesses  to  make  full  proof;  yet  full  proof  cannot 
be  said  to  be  made  by  one  witness  alone.    And  again,  full 
proof  may  be  had  by  the  testimony  of  one  witness,  and  a 
well-grounded  fame  concurrent  thereto."     Again  :f — **  A(>- 
cording  to  the  Civil  and  Canon  Law,  two  witnesses  of  entire 
credit  and  reputation  do  make  full  proof;  for  two  or  three 
wihiesses  are  sufficient  for  the  proof  of  any  matter  of  fact, 
unless  it  be  in  some  particular  cases,  where  a  greater  num- 
ber of  witnesses  are  required."    Again :  J — "  Though  regu- 
larly, single  witnesses  make  no  proof  according  to  the  Civil 
and  Canon  Law,  nor  yet  so  much  as  half-proof  by  those 
laws,  unless  such  single  witness's  deposition  be  given  upon 
the  principal  fact  or  matter  in  controversy;  yet  this  rule 
does  not  proceed  in  the  proof  of  jurisdiction,  or  in  the  proof 
of  servitude,  which  may  both  be  proved  by  one  witness." 

According  to  Ayliffe,  therefore,  the  Canon  Law  and  the  Canon  Low. 
Civil  Law  do  not  consider  that  there  is  **  full  proof"  by  the 
evidence  of  one  witness,  whatever  the  character  of  the  wit- 
ness may  be  ;  there  must  be  something  beyond  that.  We 
all  know  the  rules  by  which  these  Courts  are  bound.  Look- 
ing at  the  common  course  of  proceeding  formerly  in  the 
Prerogative  Court,  where  a  will  was  unattested,  two  wit- 
nesses were  required  for  proof  in  common  form.  Under 
peculiar  circumstances,  and  after  a  lapse  of  time,  the  Court 
did  in  one  case,§  on  the  evidence  of  one  witness,  allow  the 

*  Parerg.  444.  t  P.  448. 

:  P.  541.  §  i?c  Keeton,  4  Hagg.  E.  R.  209. 
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Nov.  21.      probate  of  a  will  to  pass ;  but  I  am  not  aware  of  any  other 
Eveauv^        case  in  the  Prerogative  Court  of  proof  of  a  will  on  the  evi- 
dence of  one  witness  only.     That  this  is  the  doctrine  of  these 
Courts  is  shewn  by  reported  cases. 
Common  Law.      In  a  case  of  Brawling,  Hutchins  v.  DensiloCy*  it  was  held 
that  a  proceeding  under  the  Statute  must  be  supported  by 
the  evidence  of  two  witnesses,  and  Lord  Stowell  was  of  opi- 
nion that^  unless  there  were  two  witnesses^  the  party  would 
not  be  proved  guilty  of  the  offence  under  the  Statute,     But  he 
went  on  to  consider  what  would  be  the  efi*ect  under  the  ge- 
neral Ecclesiastical  Law^  and  he  says : — **  By  the  ancient 
Ecclesiastical  Law,  I  conceive,  one  witness  to  the  fact  and 
one  to  the  circumstances  was  sufficient,  and  would  be  so 
still  in  a  proceeding  in  that  form^  according  to  the  ordinary 
rule  of  the  Ecclesiastical  Law,  which  satisfies  its  own  de- 
mand of  two  witnesses  by  receiving  one  to  the  fact  and  one 
to  the  circumstances.^     Again,  in  a  case  of  Defamation, 
Crompton  v.  Butler,f  it  was  a  question  whether  there  wtf 
sufficient  proof  of  the  defamatory  words,  and  it  was  ob- 
jected that  there  were  not  two  concurrent  witnesses  to  one 
and  the  same  act ;  and  the  Counsel  for  the  Promoter  (Dr. 
NichoU),  in  arguing  for  the  sufficiency  of  the  proof,  said : — 
'^  It  could  not  be  maintained  that  two  witnesses,  speaking  to 
two  different  acts  of  the  same  species,  did  not  supply  suffi- 
cient proofs  of  the  charge :    this  has  been   long  held  to 
satisfy  the  demand  of  the  law  on  this  head.*'     Therefore,  he 
admitted  that  the  law  demands  it: — **  The  general  principle 
upon  which  two  witnesses  are  required  was,  that,  in  regard 
to  the  commission  of  a  crime,  the  presumption  in  favour  of 
innocence  is  considered  as  nearly  equal  to  the  oath  of  one.   In 
cases  of  adultery^  proof  by  two  witnesses  to  distinct  facts  is 
held  sufficient  to  found  a  sentence  of  divorce."      Now  I 
should  say  that  the  converse  is  likewise  true,  namely,  that 
proof  by  fewer  than  two  witnesses  is  not  sufficient  to  found 
a  sentence  of  divorce,  and  as  far  as  the  argument  of  Coun- 
sel goes^  it  is  to  that  effect.     The  other  side  did  not  argue 
that  two  concurrent  witnesses  were  required  to  one  specific 

*  1  Hagg.  C.R.  181.  t  1  Hagg.  C.  R.  460. 
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fact,  but  that  there  was  but  one  witness  to  the  general  charge.  Nov.  21. 
Lord  Stowell  says :— *•  It  has  always  been  considered  good  ^^^^jg,^^^^^^ 
proof  of  defamation^  and  as  satisfying  the  demands  of  the 
law,  in  point  of  evidence,  if  there  are  two  witnesses  speak- 
ing separately  to  facts  of  defamation  committed  at  different 
times."  So  that,  in  cases  of  Brawling  and  Defamation,  there 
must  be  two  witnesses,  either  speaking  to  different  facts  of  the 
same  species,  or  one  to  a  fact  and  another  to  circumstances. 
But  I  cannot  find  in  any  case  that  fewer  than  two  witnesses 
would  be  accepted  as  full  proof  of  either  Brawling  or  Defa- 
mation :  in  none  of  the  cases  with  which  I  am  acquainted 
has  the  evidence  of  one  witness  been  held  to  be  sufficient 
proof  of  the  fact.  We  very  well  know  that,  in  cases  of 
semi-plena  probatio,  where  the  evidence  amounts  to  half- 
proof,  there  was  the  suppletory  oath.  Lady  Bridgei 
Osborne  v.  Williams^  in  Bum's  Ecd,  Law**  This  does  not 
bear  upon  the  present  case,  except  to  shew  that  the  Canon 
Law  does  require  proof  by  two  witnesses,  and  that  one  is 
not  sufficient :  that  is  the  necessary  inference.  Now  Courts 
of  Common  Law  hold  proof  by  one  witness  (except  in  par- 
ticular cases)  sufficient,  and  Courts  of  Common  Law  issue  a 
Prohibition  to  these  Courts  if,  in  questions  of  law  inciden- 
tally arising  in  these  Courts,  two  witnesses  are  required 
when  the  Common  Law  Courts  are  satisfied  with  one. 
Thus,  in  Richardson  v.  Disborofv,-\  a  prohibition  was  prayed 
to  the  Ecclesiastical  Court  when  a  suit  was  for  a  legacy,  and 
the  defendant  pleaded  plene  administravit,  and,  producing 
but  one  witness  to  prove  it,  sentence  was  against  him. 
Hale,  C.  J.,  said : — "  Where  the  matter  to  be  proved  (which 
falls  in  incidentally  in  a  cause  before  them)  is  temporal,  they 
ought  not  to  deny  such  proof  as  our  law  allows :"  and  Pro- 
hibition issued.  In  another  case,  Shotter  v.  Friendy\  which 
was  an  application  for  a  Prohibition  to  a  suit  in  the  Spiri- 
tual Court  for  a  legacy  for  refusing  proof  of  payment  by 
one  witness,  which  the  Common  Law  allowed,  the  Court 
said : — "  Where  the  Ecclesiastical  Courts  proceed  in  a  mat- 
ter merely  spiritual,  if  they  proceed  in  their  own  manner, 

*  Vol.  3,  tit.  "Oath."    Str.  80.  t  1  Vent.  291. 

:  2  Salk.  54.7.     S.  C.  1  Show.  158,  172. 
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Nov.  81.  though  that  it  diflTerent  from  the  Common  Law,  no  Prohibi* 
^~~1;,  tion  lies ;  as  in  probate  of  wills  :  there,  if  they  refuse  one 
*  witness,  no  Prohibition  lies."  In  Breedon  v.  GUlf*  Chief 
Justice  Holt  said :— *'  When  the  Ecclesiastical  Courts  are 
possessed  of  a  cause,  which  is  merely  of  spiritual  conusance, 
the  Courts  at  Common  Law  allow  them  to  pursue  their  own 
methods  in  the  determination  of  it ;  but  when,  in  such 
oause^  collateral  matter  arises,  which  is  not  of  their  cona- 
lance  properly,  there  the  Courts  of  Common  Law  enforce 
them  to  admit  such  evidence  as  the  Common  Law  would 
allow.  Therefore,  if  the  Spiritual  Court  require  more  than 
one  witness  to  prove  the  revocation  of  a  nuncupative  wiU, 
the  King's  Bench,  &c.  does  not  intermeddle ;  but  if,  in  a 
suit  for  a  legacy,  payment  or  a  release  be  pleaded,  if  they 
do  not  admit  proof  by  one  witness,  the  King's  Bench  grants 
a  Prohibition." 
Proof  by  two  Then,  I  say,  all  these  cases  affirm  the  mode  of  proceeding 
M^***  "^  ^"  ^®  Ecclesiastical  Courte  to  be  that  prescribed  by  the 
Canon  Law,  which  does  not  hold  it  to  be  full  proof  by  one 
witness  only,  but  requires  proof  by  two  witnesses,  either 
two  to  the  fact»  or  one  witness  to  the  fact  and  another  to  cir« 
cumstances. 

It  might  be  said  that  suits  for  Brawling  and  Defamation 
are  criminal,  or  quasi  criminal,  and  that  therefore  greater 
proof  is  requisite ;  but  the  cases  I  have  cited  from  the 
Common  Law  Books  are  civil  cases.  And,  according  to 
our  practice,  in  the  Prerogative  Court,  two  witnesses  were 
required ;  and  this  question  was  considered  in  tlie  case  of 
Theakston  v.  Afflr«m,f  where  Sir  John  Nicholl  said  ^— 
''The  Court  cannot  wholly  pass  over  without  notice  the 
point  of  law, — whether  the  evidence  of  one  witness,  unsup- 
ported by  any  circumstances,  makes  legal  proof  of  a  testa- 
mentary act.  By  the  general  law  of  these  Courts,  one  wit- 
ness does  not  make  full  proof;  not  that  two  witnesses  are 
required  to  each  particular  fact,  nor  to  every  part  of  a 
transaction.  I  am  strongly  inclined  to  think  that  these  Courts 
have  never  held  that  such  evidence  of  such  an  act  by  a  sin- 

*  1  Lord  Raym.  219.  t  ^  Hmgg.  £.  R.  290. 
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gle  witness  is  alone  sufficient  to  sustain  it;  and  I  should  be      Nov.  21. 
unwilling  to  make  such  a  precedent"  EvmiMYJBoanB. 

Now  I  say  that^  in  all  these  cases,  it  is  the  doctrine  of  the 
law,  as  administered  in  these  Courts,  to  require  proof  of  a 
fact  by  two  witnesses ;  that  the  testimony  of  one  witness  is 
not  full  proof,  and  though  anciently  the  half-proof  of  one 
witness  was  completed  by  the  suppletory  oath,  or  by  putting 
the  person  accused  to  torture  (according  to  Carpzovius, 
in  the  passage  cited  in  the  note  of  Dr.  Haggard*),  we  have 
no  means  of  supplying  the  deficiency  of  proof,  which  does 
exist,  and  is  admitted  to  exist,  where  the  proof  rests  upon 
the  testimony  of  a  single  witness ;  and  I  am  not  aware  of 
any  case  in  which  a  sentence  of  divorce  by  reason  of  adul- 
tery has  been  pronounced  on  proof  by  one  witness,  without 
corroborating  circumstances.  In  Crompton  v.  Butler,  Sir 
John  Nicholl,  in  his  Argument,  seems  to  assert  that,  without 
the  evidence  of  two  witnesses,  to  fact  and  circumstances,  a 
sentence  of  divorce  could  not  be  signed. 

Under  these  circumstances,  the  Court,  on  the  testimony 
of  this  single  witness,  would  not  be  at  liberty  in  the  most 
favourable  circumstances  to  pronounce  a  sentence  of  divorce 
between  these  parties,  by  reason  of  the  adultery  of  the  wife. 
These  cases  are  of  great  importance  to  the  public  interests, 
and  it  is  the  duty  of  these  Courts  rather  to  sustain  and 
enforce  the  cohabitation  of  the  parties,  unless  by  legal 
proof  of  facts  which  render  connubial  cohabitation  im- 
proper. 

But  is  any  confirmation  of  the  case  furnished  by  the  ver-  No  corrobo- 
dict  ?  Is  this  a  corroborating  circumstance  ?  It  has  never  JJ^H^g  "" 
been  so  considered,  as  the  wife  is  no  party  to  the  proceed- 
ing, and  we  know  that  Courts  of  Common  Law  are  satisfied 
with  the  evidence  of  one  witness ;  and  suppose  this  witness 
had  been  the  only  witness  examined  on  the  trial,  the  de- 
mands of  the  Common  Law  would  be  satisfied.  But  the 
verdict  is  no  evidence  against  the  wife.  Now  in  this  case, 
could  a  Prohibition  be  moved  for  because  this  Court  re- 
fused to  act  upon  the  evidence  of  one  witness?    I  apprehend 

*  In  Crompton  v.  Butler. 
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Kov.  21.      clearly,  under  the  circumstancesy  not,  as  cues  of  iSnm\ 

c,  Z        are  within  the  province  of  these  Courts,  and  these  i 

alone.     All  cases  of  separation  and  nullity  of  maniige 

within  the  cognizance  of  these  Courts,  and  therefoR 

the  principle   acted  on  in  the  cases  I  referred  to 

Ventris,  Salkeld,  and  Lord  Raymond  :  where  these 

confine  themselves  to  matters  vrithin  their  own  juii 

a  Prohibition  will  not  issue. 

Sentence  of      Under  all  the  circumstances,  I  am  of  opinion, 

fijMd! ^^"    "^  that  the  Court  is  not  at  liberty  to  sign  the  sentence 

rected  in  this  case,  pronouncing  that  Mrs.  Evans  ii 

of  the  crime  of  adultery,  and  therefore  that  her  hi 

entitled  to  a  separation.     I  am  of  opinion  that  one 

is  not  sufficient  to  satisfy  the  demands  of  the  UW|Sil# 

sequently  I  pronounce  that  the  Proctor  for  Mr.Eniii 

Wife  dismissed,  failed  in  his  proof,  and  I  dismiss  Mrs.  £vans  from  Afk 

ther  observance  of  justice  in  this  cause. 

Proctors : — Gostlingy  for  the  husband  ;  Skipwith^  for  A* 


l^igj^  oroutt  of  ^Hmtralts* 

November  23. 


Sa]yiigc.  —       The  "  Eugenie." — Act  on  Petition. — In  this  cm' 

Under  what  cir-  French   brie,    named  the  Eugenie,    bound   from  Wf 
ctimstAnces  the  o         •^  » 

iterance  of  the  (which  she  lef^  2nd  May)  to  Su  Petersburg,  with  wine* 

master  of  the  oil,  on  the  mornine  of  the  7th  June,  was  in  the  BJt 
vessel  woreifirn  .     • 

or  English)  of  Channel,  the  master  having  lost  his  course,  and  being  f 

the  locality  is  rant  of  the  locality.     At  the  entrance  of  Carmarthen  ^^ 

calculating  the  ^o^^>  employed  in  fishing,  came  up,  and  a  man  was  fNt* 

rate  of  salvage,  board,  under  whose  direction   the  vessel  was  navigstJ' 

Tenby  lloads.      The  wind  was  blowing  strong  firom» 

S.S.W.,  and  a  flag  was  flying  at  the  brig's  gaff-end.  ^ 

value  of  the  ship  and  cargo  was  £3,000.     A  tender  of! 

was  refused  by  the  salvors,  who  entered  an  action  far£l^ 

Aegumknt.  Haggard,  D.,  and  Twiss,  D.,  for  the  salvors,  urged  i 
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clanger  of  the  vessel  (the  head-sails  of  which  had  been      Not.  83. 
blown  away)  from  a  lee-shore,  on  a  dangerous  coasts  and  ^wnj^    - 
the  master's  ignorance  of  the  locality,  who  acknowledged, 
when  he  made  Wormshead^  on  the  morning  of  the  7th  of 
June,  that  he  did  not  know  where  he  was. 

JenneTy  D.,  and  H,  NichoUf  D.,  for  the  foreign  0¥mer, 
contended  that  the  vessel  was  in  no  danger ;  that  the  master 
only  wanted  a  pilots  which  was  the  object  of  the  signal,  and 
that  the  salvors  should  be  condemned  in  the  costs.  As  to 
the  master's  ignorance  of  the  locality,  cited  the  "  Vrouw 
Margaretha"'^ 

Dr.  Lushington  (after  detailing  the  facts)  observed :—  Jodomeot. 
It  has  been  argued,  on  the  part  of  the  salvors,  that  the  igno- 
rance of  the  master  as  to  the  locality  is  an  ingredient  which 
ought  to  augment  the  scale  of  salvage  remuneration,  and 
Dr.  Nicholl  has  referred  to  a  case  in  Sir  C.  Robinson's  Re- 
ports, in  which  Lord  Stowell  said,  with  reference  to  the 
circumstances  of  that  case,  that  the  ignorance  of  a  foreign 
master  was  not  a  ground  for  augmenting  the  rate  of  salvage. 
Now  that  expression  must  be  taken  always  with  reference  to 
tlie  particular  circumstances  of  that  case.  The  ignorance  of 
a  foreign  master,  where  nothing  is  required  but  the  simple 
assistance  of  a  pilot,  would  not  tend  to  augment  the  rate  of 
salvage ;  neither  would  the  ignorance  of  an  English  master, 
because  it  is  the  business  of  a  pilot  to  supply  any  deficiency 
of  the  master's  knowledge.  But  ignorance  of  the  locality, 
under  other  circumstances^  is  not  an  unimportant  matter  for 
consideration ;  because,  when  the  question  is,  what  would 
be  the  probable  fate  of  a  vessel  if  compelled  to  keep  at  sea, 
the  master  being  in  entire  ignorance  of  the  dangers  with 
which  she  was  beset,  then^  undoubtedly,  the  ignorance  of 
the  persons  on  board  adds  to  all  the  ordinary  and  natural 
perils  in  which  the  vessel  would  be  placed.  I  cannot,  there- 
fore, entirely  leave  out  of  consideration  the  French  master's 
ignorance  of  the  locality,  and  that  by  some  misfortune  he  had 
got  out  of  the  course  he  intended  to  pursue.     Nor  was  he 

»  4  Rob.  103. 
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Not.  23.     navigating  a  vessel  in  a  perfectly  complete  state ;  Ibrthoi^ 
he  was  not  in  immediate  danger,  though  the  wind  snd  v» 


ther  did  not  induce  him  to  apprehend  danger,  yet  we  mt 


look  to  what  might  have  been  her  condition  unless 
had  been  rendered  in  due  time.    With  respect  to  the  §4 
they  were  not  in  a  state  of  efficiency,  for  the  master  wsi4 
sirous  of  having  them  repaired ;  and  if  he  had  thought  l» 
self  well-fitted  with  sails,  he  would  not  have  had  snj  mk 
to  repair  them.    I  think,  therefore,  that  though  it  wari 
a  case  of  immediate  danger,  the  vessel  might  have  beat* 
posed  to  some  degree  of  difficulty  from  the  master^s  VHtrf 
knowledge  of  the  locality.     It  was  at  a  period  of  the  ff 
when,  generally  speaking,  danger  is  not  apprehendsdla 
the  weather.    Nobody  denies  that  every  thing  tituti  m 
done  by  the  salvors  was  done  fairly  and  properly,  wlkk 
skill  and  with  sufficient  activity,  and  the  vessel  was  bn^ 
to  a  place  of  safety.    Now,  I  cannot  consider  this  siia 
vice  of  any  great  importance ;  for  though  it  is  not  i$ 
pilotage,  I  consider  it  very  little  beyond  pilotage.   Ml 
other  hand,  the  persons  who  boarded  the  vessel  wesA 
pilots,  and  no  duty  was  consequently  imposed  upon  As 
they  quitted  their  occupation,  and  are  entitled  to  beiii| 
indemnified  for  any  loss  of  profits.     I  am  of  opimos  U 
Tender  insuf-  £12  will  be  an  ample  reward  ;  and  of  course  I  mmtpi 
flcient.  ^^g|^  ^^g^g  ^^  ^Yie  salvors.     Had  I  been  of  opinion  thsttha 

was  a  sufficient  tender,  I  should  have  given  the  owntfi 
costs. 

Proctors : — TMsy  for  the  Balvors  ;  Jennings j  for  the  owda 


arrf)r0  iiToutt  of  itMiXtvhuxn^ 

November  30. 

Practice.  —      ViscouNT  Frankfort  de  Montmorbncy  against  if 

In   a  cMe   o  Viscountess  Frankfort  db  Montmorency. — AdmP^ 
separation,  ap-  ... 

pealed  from  the  tion. — ^This  was  a  question  of  practice.  The  suit  was  origiull! 
DiocesanCourt,  p^^  ^  separation  by  reason  ol'adultery,  brought  by  Lady  Fnok- 
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fiMTt  against  Lord  Frankfort,  her  husband,  in  the  Consistory      Nov.  aO; 
Court  of  London.     That  Court  held  that  Lady  Frankfort    jaJjrZ.| 
had  proved  her  Libel,  and,  on  the  11th  July,  1843,  pro-     Frmhforu 
nounced  a  sentence  of  separation*     No  alimony  had  been  ^|,^  appeal  be- 
allotted  during  the  pendency  of  the  suit ;  but  at  the  last  stage,  ing    in     part 
when  the  sentence  of  the  Court  was  pronounced,  an  appliea-  Jhe^aiu«e  "re- 
tion  was  made  for  an  allotment  of  alimony  pending  suit,  as  uined,  the  al- 
well   as  permanent   alimony,   and    the  Consistory   Court  jjjj^^^' ^^^^ 
allotted  £550  for  the  former,  and  £800  per  annum  for  the  ny  (a  part  of 

latter,  to  commence  from  the  date  o^  the  sentence.     From  the  sentence  af- 

,      4-1  t      T      flnned)     takes 

tais  sentence  Lord  Frankfort  appealed  to  this  Court,  the  In-  effect  from  the 

Ubition  setting  forth  that  it  was  an  appeal  from  the  whole  ^^^    ^^.    '|*^ 
t  •       «  ..    «    ^   .  1  1.    .     1  t    sentence  in  the 

•entence,  whereas  the  Libel  of  Appeal  was  limited  to  tbe  Court  below. 

dlotment  of  alimony.  The  admission  of  this  Libel  was  ob* 
JBCted  to,  on  that  ground ;  and  this  Court  held,*  that  the. 
kiiiibition  and  Libel  of  Appeal  must  agree.  The  appeal 
subsequently  confined  to  the  allotment  of  alimony, 
to  that  appeal  Lady  Frankfort  adhered.  Lord  Frank- 
fert  seeking  a  reduction  of  the  amount  of  alimony  pend- 
ili|^  suit  and  of  the  permanent  alimony.  Lady  Frankfort 
daiming  an  increase  of  the  permanent  alimony.  This  Court 
was  of  opiniont  that  the  sum  allotted  for  alimony  pending 
•ait,  namely,  dC550,  as  a  groas  sum,  was  excessive,  and  must 
liava  been  an  error  in  taking  down  the  sentence  of  the  Court 
bdow,  and  it  directed  that  tlie  alimony  pending  suit  should 
be  computed  at  the  rate  of  £550  per  annum ;  affirming  the 
Dther  parts  of  the  sentence,  and  retaining  the  cause.  The 
^oestion  now  was,  whether,  under  the  circumstances  of  the 
Mae,  the  allotment  of  permanent  alimony,  at  the  rate  of 
£800  per  annum,  should  take  effect  and  commence  from  the 
dbte  of  the  sentence  in  the  Court  below,  11th  July,  1843,  or 
from  the  date  of  the  final  sentence  upon  the  appeal  in  this 
Court,  15th  April,  1844. 

s  Jenner^  D.,  for  the  husband. — I  find  no  case  which  shews  AaanMaiiT. 
the  practice  to  be  to  date  the  allotment  of  permanent  ali- 
mony from  the  original  sentence  in  the  Court  below,  upon 
that  sentence  being  appealed  and  in  part  only  affirmed*    I 

*  2  Notes  of  Ca.  484.  f  3  Notes  of  Ca.  $8. 
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Nov.  90.      admit,  that  if  the  case  had  come  up  upon  the  ample fici> 
p    '77'        tion  of  whether  Lady  Frankfort  should   be  separated  criot 
Fremkfbrt      >t  would  be  SO,  because  then  the  Courts   Mrhich  affirmed  tk 
part  of  the  sentence,  would  have  rennitted  the  cause  toAe 
Court  below,  which  would  have  carried  it  into  effect;  bi 
this  Court  reversed  the  original  decree  in  part^  and  reuiiri 
the  cause,  so  that  the  sentence  was  to   be  enforced  bjlk 
authority  of  this  Court ;  therefore,   the  permanent  slinay 
should  commencs  from  the  date  of  the  sentence  in  thisCoR 
In  these  Courts,  there  might  be  three  stages  of  appeal,  fini 
the  Archidiaconal  Court  to  the  Judicial  Committee  of  h 
Frivy  Council,  which  might  occupy  four  years,  and  if  i 
Consistory  Court  and  Arches  Court  reversed  the  seoteBcerf 
the  Archde/icoirs  Court,  and  the  Judicial  Ccnranitteeafnid 
it,  and  remitted  the  cause  to  the  first  Court,  the  wife  (iTAr 
position  contetuled  for  be  true)  would  be  entitled  to  pm* 
uent  alimony  from  the  date  of  the  sentence  in  the  Aidifr 
eonal  Court,  during  the  whole  pendency  of  thesoil^iftBi 
the  law  requires  that  she  should  live  in  retirement aiW 
content  with  a  moderate  allowance.     When   this  Cooit » 
tained  the  principal  cause,  it  took  it  with  all  its  incideDti;tk 
case  became  no  longer  one  of  appeal,  and  this  Coort  ilktt' 
£550  per  annum  as  alimony  durin^r  the  pendency  of  ^ 
suit,  that  is,  the  suit  so  retained.     Permanent  alimooj  % 
therefore,  due  only  from  the  date  of  the  sentence  in  tb 
Court. 

Harding^  D.,  on  the  same  side,  cited  Loveden  v.  Lontka^ 
Sir  John  Dodson,  Q.  A.,  for  the  wife. — Every  senteMt 
which  is  affirmed  must  have  effect  from  the  date  of  it;« 
appc'al  does  not  extinguish  a  sentence,  it  only  suspendiik; 
and  when  affirmed,  it  takes  effect  from  the  date  when  itia 
originully  pronounced.  Loveden  v.  Loveden.  BM  <• 
B/j/ihf  Cooke  v.  Cooke.X  It  is  not  denied,  that  iftk 
whole  sentence  had  been  affirmed  this  would  liave  beenik 
case  ;  and  where  a  part  is  affirmed,  the  effect  of  that  pdl 
dates  from  the  sentence  of  the  Court  a  quo.  The  argumA 
as  to  the  hardship  to  the  husband,  where  there  is  a  series^ 

*  1  Phill.  210.  t  1  Add.  312.  ♦  2  Phill.4a 
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appeal:?,  can  apply  only  where  the  wife  is  the  appellant ;       Nov.  38. 
here  the  husband  is  the  appellant.  ji^  IhiTt 

ElphinsUmef  D.,  on  the  same  side,  cited  Ayliffe.^     Shel-     FranJ^hrL 
ford.f     To  shew  the  analogy  of  practice  in  the  Courts  of 
Equity,  Gwynn  v.  Lethbridge.X 

Sir  H.  Jjsnner  Fust. — This  is  a  question  of  some  im^  JoDaMxirr. 
portance  in  point  of  principle,  as  well  as  in  point  of  interest 
to  the  parties ;  but  I  think  the  Court  can  dispose  of  it  at  the 
present  moment. 

The  sentence  appealed  from  consisted  of  three  divisions, 
namely,  the  separation,  the  allowance  of  alimony  pending 
suit,  and  of  permanent  alimony  from  the  conclusion  of  the 
cause*  The  allotment  of  £550,  as  a  gross  sum,  for  ali* 
mony  pending  suit,  that  is,  for  about  three  months,  was  evir 
dently  a  mere  clerical  error ;  but  still  the  words  taken  dowo 
were  insisted  upon,  and  the  Counsel  for  Lady  Frankfort 
considered  that  she  was  entitled  to  that  sum;  and  if  this 
Court  had  affirmed  that  part  of  the  sentence,  she  would 
have  had  a  Monition  for  the  large  sum  of  £550  for  three 
months.  The  Court,  therefore,  affirmed  the  sentence  so  far 
as  regarded  the  separation  and  the  allotment  of  permanent 
alimony  ;  but  was  under  the  necessity  of  reversing  that  part 
of  the  sentence  allotting  £550  as  an  entire  sum  for  alimony 
pending  suit,  as  being  a  mere  clerical  error,  and  retained 
the  principal  cause.  Then  comes  this  question,  whether 
Lady  Frankfort  is  or  is  not  entitled  to  permanent  alimony 
from  the  date  of  the  sentence  in  the  Court  below. 

I  agree  that  the  effect  of  an  appeal  is  not  to  extinguish, 
but  only  to  suspend,  a  sentence  ;  and  when  the  sentence  is 
affirmed^  it  is  the  sentence  of  the  Court  below  which  is  to 
be  carried  into  effect,  and  not  of  this  Court,  which  pro- 
nounces no  sentence  at  all,  except  upon  the  appeal.  It  is 
the  sentence  of  the  Court  below  which  is  to  be  carried  into 
effect ;  and  I  cannot  see  why,  because  this  Court  retained 
the  principal  cause,  the  party  should  be  put  into  a  worse 
situation,  especially  when  the  appeal  was  sustained  only 

*  Parerg.  72,  73.  t  Law  of  Marr,  and  Div.  590. 

:  U  Ves.  583. 
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Nov.  20,     upon  an  incidental  pdnt.     If  the  question  had  come  Ma 
^    TT~^       this  Court  only  on  the  point  of  alimany  pendak  BU,9 

Frankfort  r,  _.  ■'  ,  .^  •,...•■ 

Frankfort,  permanent  anmony,  this  Court  would  have  eitlwr  alma 
or  reversed  the  entire  sentence,  and  remitted  or  rctaioedllk 
cause.  Under  the  drcumstancea,  I  em  of  ophnoi  tM 
where  a  large  sum  is  allotted  for  fiermanent  alimony,  if i 
were  not  to  commence  till  the  sentence  in  the  Coart  of  ^ 
mate  appeal^  it  would  operate  as  a  premiuni  to  a  husMli 
appeal  and  hang  up  the  case  as  long  as  he  could :  what  lb 
hushand  is  the  appellant,  it  would  be  his  interest  to  pnh) 
Pennanent  the  cause.     I  am  of  opinion,  therefore,  that  in  Mb  cnetk 

friir"Lten^  ^^""^  ^  ^^"^  ^  pronounce  that  Lady  Frankfort  is  atfiU 
in  Court  a  qw.  to  the  permanent  alimony  allowed  (that  is,  £800  pv  • 
num)  from  the  date  of  the  sentence  in  the  C<Nirt  belov;U 
if  she  has  received  any  sum  in  the  intermediate  timc^  itaal 
be  deducted.  The  effect  of  the  sentence  (which  mrt  k 
carefully  worded)  is  this :  that  Lady  Frankfort  is  entiiy  b 
permanent  alimony,  at  the  rate  of  £800  a  year,  fim  it 
date  of  the  sentence  in  the  Court  below^  but  to  bepsiddbl 
those  sums  which  she  may  have  received  in  the  intemei* 
time.  I  do  not  know  whether  the  sentence  in  Cmb% 
Cooke  may  not  be  the  proper  form  of  this  sentence 
Proctors-:  Pritchard  for  the  huslmnd  ;  tenner  for  the  wife 


Vtrnrogatibf  tfTourt  of  <ratitrrlinrf . 

Drcembbr  4. 

Practice.^A      In  the  Goods  of  Henry  Frowd  Sraoram,  Esq^  ^^ 

will  executed  in  _Motion,  rx-par/e.— The  testator  died  26th  August,  18tt 
a  Bntisn  colony       «,,,         ,  ^^»..  ,. 

in  Africa,  with-  at  Bathurst,  in  the  colony  of  Gambia,  m  Africa,  of  whi 


out  an   attes-  colony  he  was  governor.     He  left  a  will,  m  his  own  haA 

tation-clause,  ,  /  ,.i  i.i.         *  

the    witnestet  writing,  which  purported  to  have  been  signed  hy  him  <* 

being     absent  the  Srd  March,  1848.     There  was  no  attesUtion-clause,  U 
from  £ngland,  ,      .  t  ,      •  t»       ^  ^  ,   i 

allowed  to  be  merely  the  word  "  witnesses,    and  two  names  were  attached 

taken   probate  The  will  exhibited  an  unattested  alteration,  in   a  l^scj. 
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the  word  **  fifty  "  having  been  obliterated,  and  the  words       Dec.  4u 

«•  one  hundred  "  interlined  above  it«     From  an  affidavit  it  «^ ^^ 

appeared  that,  during  the  voyage,  the  testator  made  the  will, 

and  that  the  subscribed  witnesses  were  the  chief  and  second  J^'^^fit  * 

mates  of  the  ship,  one  of  whom  was  at  sea,  and  not  expected 

to  return  for  some  months ;  and  it  was  not  known  where 

the  other  was.     The  property  was  under  £700. 

Praitf  D.,  moved  for  probate  of  the  will  as  it  originally  Monoii. 
stood. 

Sir  H.  Jbnnrr  Fust. — ^In   ordinary  cases,  the  Court  Dscan. 
would  require  that  the  witnesses  should  be  produced,  or 
that  advertisements  should  be  inserted,   in   order  that  it 
might  be  satisfied  (as  far  as  it  could  be)  whether  the  will 
was  executed  in  the  presence  of  two  witnesses  present  at  the 
same  time.     But  it  appears  that  one  of  the  witnesses  is  at 
sea,  and  is  not  expected  to  return  earlier  than  three  months, 
and  possibly  twelve  months,  and  the  Court  is  so  far  satisfied     Probate   al- 
of  the  due  execution  of  this  will,  that  it  will  allow  the  party  lowed, 
to  take  probate  of  it.     If  it  had  been  executed  in  England, 
the  Court  would  have  required  further  affidavits. 

There  is  a  difficulty  as  to  the  alteration ;  it  appears  that, 
after  his  arrival  at  Bathurst,  the  testator  thought  of  in- 
creasing the  legacy  to  M.  H.  from  £50  to  i^lOO,  and  gave 
directions  to  have  a  paper  prepared  for  that  purpose ;  but  he 
died  in  the  mean  time.  Under  these  circumstances,  the 
probability  is,  that  the  alteration  was  made  ader  the  execu- 
tion of  the  will,  which  is  strengthened  by  other  circum- 
stances. So  that  if  the  party  is  inclined  to  take  probate  of 
the  will,  the  Court  will  not  object  to  probate  being  granted 
as  it  originally  stood. 

ThomaSy  Proctor. 
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Arrfir0  <rourt  of  <Krantrr&un?. 

D£C£3!BRR    ?• 

Pnictice.--A      Webb  v.  Webb, — Cause, — This  was  a  suit  for  divonelf 

entry  o?a  mar- '^*^''"   of  adultery,  by  the  wife  against  the  husband,  til 

riage,  not  col-  proceedings  being  in  pcenam.     The   proof  of  the  ttdiAai 

oi2?iuif  ^but^*  ^**  sufficient ;  but  the  copy  of  the  entry  of  the  msrnfi, 

with     another  annexed  to  the  Libel,  was  not  actually   collated  with  lk 

copy  which  had  Register ;    another  copy,   however,  had  been   so  collitot 

lated,  received,  which  agreed  in  every  respect  with  the  exhibit. 

Nov.  30.  Sjh  h^  Jenner  Fust  noticed  this  irregularity,  nd  t 

dined  to  sign  the  sentence  till  inquiry  was  made  ▼bcC'^cr 

there  had  been  any  instance  in  which  the  actual  collatiootf 

the  exhibit  had  been  dispensed  with. 

Dec.  7.  Addams,  D.,  now  cited  the  cases  *  of  Greenhill  v.  Qnf^ 

hill,  and  Fenton  v.  Fenton^  in  the  Consistory  Court  of  Loi* 

don ;    Street  v    Street,  and  Harrison  v.  Harriscm,  in  A 

Court,  wherein  similar  evidence  had  been  received ;  md 

Sir  H.  Jenner  Fust,  observing  that  there  wa«,  indi 
case,  likewise  the  testimony  of  a  person  who  had  beeo  p^ 
sent  at  the  marriage^  signed  the  sentence  of  divorce. 

Pritchard,  Proctor  for  the  wife. 


I^rrrogatfbe  iTourt  of  iTantrtlburB. 

Dbcbmbbb  12. 

Practice.  ■—  In  the  Goods  of  Ann  Chanter,  widow,  dec- 
notgran"ta  ge- ^"-  ^^^  Chanter,  widow,  died  on  the  20th  Fehruaj. 
neral  adminis.  1842,  intestate,  leaving  surviving  Ann|SnelI  Chanter,  spiv 

stranger,  with-  ^^''>  ^^^  ®"^y  child,  her  husband,  Richard  Chanter^  baTai 
out    interest,   predeceased  her  in  18S7.     In  1838,  a  bill  had  been  filed  > 

nenfffrant  ^be  ^^^  Court  of  Chancery  against  the  deceased  and  others.  * 

required  by  the 

Court  of  Chan.  *  l^l^is  point  is  not  reported  in  either  of  the  easea. 
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January,  1843,  Letters  of  Administration  of  her  goods  were      Die.  18. 
fH'anted  by  this  Court,  with  consent  of  the  daughter,  to  Mr.    /u^ZZT^a,* 
W.  B.  Bishop,  named  on  behalf  of  the  party  who  filed  the  Bill 
in  the  Court  of  Chancery,  limited  to  substantiate  proceedings  though  the  sole 
therein ;  and  on  the  death  of  Mr.  Bishop,  in  June,   1843,  next  of  kin  re- 
Letters  of  Administration,  under  the  same  limitation,  ^^^  or  renounce  ad- 
granted,  in  September  of  that  year,  to  Henry  Best,  named  by  ministration, 
the  aforesaid   party,   Elizabeth  Snell  Chanter   consenting. 
On  the  5th  July,  1844,  the  suit  having  come  on  for  hear* 
ing  before  the  Vice-Chancellor  of  England,  His  Honour, 
upon  an  objection  raised,  held  that  such  limited  Adminis- 
tration was  insufficient,  and  that  there  must  be  a  general  re« 
presentative  (or  administrator)  before  the  plaintiff  would  be 
entitled  to  a  decree.     Application  was  made  to  Elizabeth 
Snell  Chanter,  the  daughter  of  the  deceased,  to  accept  or 
renounce  Letters  of  Administration  of  the  rest  of  the  effects 
of  the  deceased,  but  she  refused. 

Addams,  D.,  moved  the  Court  to  decree  Elizabeth  Snell  Aug.  6. 
Chanter,  and  all  others  in  general,  having  any  interest  in  ^^'^^^' 
the  goods  of  the  deceased  (the  limited  administration  being 
first  revoked),  to  be  cited  to  accept  or  refuse  Letters  of 
Administration,  or  to  shew  cause  why  a  full  or  general  ad- 
ministration should  not  be  committed  to  a  person  whom  tlie 
Court  might  direct,  limited  to  the  dependence  of  the  pro- 
ceedings in  Chancery.  [Per  Curiam. —  Have  you  any 
precedent?]  No;  but  the  Vice-chancellor  holds  that  no- 
thing short  of  a  general  grant  will  be  sufficient ;  and  the 
party  entitled  will  not  come  in  and  take  such  grant.  [Pbr 
Curiam. — The  difficulty  I  have  is,  in  making  a  precedent 
never  before  made,— that  is,  granting  a  general  represen- 
tation to  a  perfect  stranger.]  What  is  to  be  done }  The 
Vice-chancellor  refuses  to  act  upon  a  limited  grant. 

Dr.  Lushinotgn.* — The  course  1  shall  pursue  is,  not  to  Fib  Cob. 
refuse  to  grant  a  Decree  ;  but  certain  alterations  are  neces- 
sary in  the  form  of  the  Decree,  and  the  grant  itself  must 
not  issue  without  the  approbation  of  the  Judge.     I  will 

*  Sitting  as  Surrogate,  in  the  absence  of  the  Judge  through  indis- 
pcsition. 
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Dcr.  12.  communicate  with  the  Judge,  and  learn  if  he  is  satisfied  that 
ChanUr  dee.  ^  administration  ought  to  pass.  I  shall  allow  the  Decree 
to  issue,  it  being  understood  that  the  grant  is  not  to  fiass 
save  with  the  consent  of  the  Judge  himself.  If  I  were 
finally  deciding  the  case,  I  should  have  a  good  deal  of  diffi* 
culty  ;  it  would  be  creating  a  precedent,  to  bend  the  prac- 
tice of  this  Court  to  any  exigency  in  the  Court  of  Chancery. 
It  is  contrary  to  principle  to  grant  a  general  adminiatration 
to  a  stranger,  who  may  take  possession  of  the  whole  pro* 
perty*  If  I  could  see  any  way  of  effecting  the  object  by  a 
limited  administration,  1  would  not  grant  a  general  admi- 
nistration. 


Dec.  12.  The  motion  came  on  again  before  the  Judge. 

AddamSf  D.— I  have  now  the  opinion  of  three  Counael,^ 
practising  in  the  Court  of  Chancery,  that  a  limited  grant  will 
not  meet  the  object  of  that  Court.  [Per  Curiam. — No  resiaon 
it  assigned  why  a  limited  grant  will  not  suffice.]  The  objec* 
tion  was  allowed  by  the  Vice-Chancellpr,  that  no  adminia- 
tration but  a  general  one  will  be  sufficient.  We  now  pro- 
pose to  take  a  general  administration,  limited  only  aa  to 
time.  [Per  Curiam.— I  have  great  difficulty  in  this  case, 
with  reference  to  the  practice  of  the  Court  in  granting  ad- 
ministration for  the  purpose  of  substantiating  proceedings  in 
Chancery.  What  authority  have  I  to  grant  a  general  admi- 
nistration to  a  perfect  stranger,  a  person  having  no  benefi- 
cial interest,  merely  because  the  Court  of  Chancery  will  not 
take  any  other  ?]  There  is  but  one  next  of  kin,  the  only 
person  entitled  to  the  effects,  and  this  party  does  not  think 
proper  to  take  the  grant  or  oppose  a  grant,  leaving  it  to 
the  Court  to  do  as  it  shall  think  fit.  It  is  hard  for  my  party 
to  be  placed  in  a  sort  of  conflict  between  the  two  Courts. 
[Prr  Curiam. — The  Court  in  other  cases  has  made  a  grant 
ad  coUigenda  bona  ;  but  what  authority  have  1  to  make  such 
a  grant  as  this  to  a  stranger  ?  If  the  next  of  kin  will  not  take 
it,  the  Court  must  fall  back  upon  the  old  law,  before  the  Sta* 

*  Mr.  C.  P.  Cooper,  Q.C.,  Mr.  Lovat  aiid  Mr.  Walpole,  counsel 
for  the  plaintiff. 
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tute.  I  should  be  sorry  to  overturn  the  practice  (a  very  Dxc.  12*. 
beneficial  practice)  of  granting  limited  administrations  to  nv^^ZTj^ 
substantiate  proceedings  in  Chancery.]  A  grant  merely 
ad  coUigenda  will  not  do ;  it  is  necessary  to  have  a  general 
grant  for  all  purposes.  There  is  no  precise  precedent,  but 
the  Court,  as  in  other  cases,  will  modify  its  practice  so  as  to 
prevent  a  collision  with  another  Court.  [Per  Curiam.-— 
So  that  this  Court  is  to  be  made  a  **  refuge  for  the  desti- 
tute/' as  Lord  Stowell  once  said.]  The  next  of  kin  obsti- 
nately refuses  to  take  the  administration* 

Sir  H.  Jbnner  Fust. — The  doubt  I  have  is>  as  to  Pkr  Cuk. 
the  power  of  the  Court.  I  am  very  unwilling  to  make 
a  precedent  which  would  annihilate  a  very  useful  juris- 
diction, and  I  am  very  unwilling  to  assume  a  jurisdictitm. 
Is  this  the  only  case  ?  IThe  Registrar, — There  are  several 
other  cases  waiting.]  I  am  not  prepared  to  suffer  the 
Decree  to  go  out  with  intimation :  it  would  overturn  the 
whole  practice  of  the  Court,  which  is  a  very  serious  thing. 
I  am  not  aware  of  the  grounds  upon  which  the  Vice^Chan- 
cellor  refuses  a  limited  administration.  The  motion  must  Motion  re- 
stand  over.     I  cannot  grant  it.  fused. 

Fieldery  Proctor. 


In  the  Goods  of  Elizabeth  Thomson,  spinster,  dec.     where  unat- 

— Motion,  cor-war/e.— The  testatrix  died  9th  May,  1844,  leav-  ^f^^ed     alteiu- 

1  -  ^_  ^^_       j«,  -  ,       ,  .,,   tions  appear  in 

ing  a  personal  estate  of  JCS.OOO.     one  executed  her  last  will,  «  ^ill,  without 

written  with   her  own  hand,  on  the  17th  November,  1842.  evidence  as  to 

wh(?ther   made 
The  will  was  found  in  a  trunk  or  portmanteau,  inclosed  in  before  or  after 

an  envelope,  sealed  with  her  seal,  dated  the  same  day  as  the  execution,  the 
will.  Certain  obliterations,  interlineations^  and  alterations  ^.^^cd  was  ac- 
appeared  therein  ;  but  the  subscribed  witnesses  (two  fe-  quainted  with 
males)  were  unable  to  depose  whether  the  will  was  or  was  mode^of^exe- 
not  in  the  same  condition  as  it  now  appears  at  the  time  of  cuting  wills, 
execution,  not  having  noticed  the  will  sufficiently.  Proxies  fJ!^sactinffVu- 
of  consent  were  obtained  fi  om  the  parties  prejudiced  by  the  siness,  affords 
alterations.     On  the  6th  August,  ^^^^1^^. 

Bui/fordf  D.,  moved  for  probate  of  the  will  as  altered.        tions   were 

VOL.  III.  3  L 
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Die.  12.  Dr.  LuBHTKOTON. — I  apprehend  that,  where  a  pfvii 

found  in  the  condition  of  this^  the  preeumption  is  mmk 

the  alterations  heing  made  prior  to  the  ezecntioo.  Ik 

^a^^-^Z:."^^  evidence  is  there  m  this  caae  that  the  altentions  irere  adk 

tjon.  prior  to  the  execution?     None  at  all  ;  the  aCtesdaf  li 

nesses  can  give  no  evidence  one  way  or  the  other*  WAw 

gard  to  the  envelope^  the  inference  ia  at  leaat  ambigoon  I 

Motion  re-  am  sorry  to  say,  notwithstanding  the  conaenta^  humjiti 

jected.  ^  reject  the  motion. 


Dec  12. 

Motion 
newed. 


The  motion  was  renewed,  upon  additional  afluiaiitir-*> 
^'  of  which,  by  Mr.  Simmonds,  her  solicitor,  stated  ORSi 
stances  which  shewed  a  knowledge  of  law  on  the  psit  of  tk 
testatrix,  in  matters  intricate  and  complicated.  On  thett 
November,  18S9,  she  desired  to  have  her  then  will  ad » 
dicil  sent  to  her,  when  Mr.  Simmonda  reminded  her  tH 
if  she  was  about  to  make  a  new  will,  by  the  new  WiD  An^ 
the  will  **  must  be  signed,  or  the  signature  acknowkd^ 
in  the  presence  of  two  or  more  witneasea*  preseot  it  it 
same  time,  who  must  aubscribe  their  namea  aa  witneMia 
her  presence." 

Addams,  D.,  urged  this  circumstance  against  the  p» 
sumption  that  the  alterations  were  made  after  the  execatiaib 
since  the  testatrix^  herself  familiar  with  law,  had  had  k{ 
attention  called  to  the  new  Statute.    He  cited  Re  JatoL^ 


Dbcexk. 


Sir  H.  Jbnnbr  Fust. — The  alterations  in  this  paper  m 
not  unimportant  alterations.  The  subscribing  niiDflW 
prove  the  due  execution  of  the  will  in  their  presence,  brt 
they  are  unable  to  say  whether  the  alterations  were  m^ 
in  the  will  at  the  time  of  execution  or  not,  and  the  qoetdii 
for  the  Court  to  decide  is,  whether  it  can  decree  probtte  d 
the  will  in  the  form  in  which  it  stands,  on  the  supposHki 
that  the  alterations  were  made  before  execution.  Its 
stated  that,  when  this  case  was  moved  before  the  Surrogattt 
he  laid  down  the  position  that,  where  alterations  appesrd 


*  1  Notes  of  Ca.  401. 
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on  the  face  of  a  will  of  which  there  was  no  notice  in  the      Dbc.  18. 
attestation-clause,  and  no  evidence  is  to  be  obtained  one  7^^,^^^^ 
way  or  the  other^  the  presumption  must  be  that  they  were 
made  after  the  execution.     N0W9  in  this  case^  I  do  not 
think  it  necessary  for  the  Court  to  lay  down  any  rule  upon 
this  heady  as  I  consider  that  there  is  sufficient  evidence  in 
this  case  to  shew  that  the  alterations  were  not  made  at  the 
time  of  execution.    The  alterations  are  conspicuous  on  the 
face  of  the  paper^  and  if  they  had  been  there  at  the  time 
of  execution,  they  must  have  been  observed  by  the  wit- 
nesses, unless  the  paper  had  been  folded,  so  as  to  prevent 
their  being  se^i,  which  is  not  suggested*     I  think  this  af- 
fords a  presumption,  and  a  strong  presumption,  that  the 
alterations  were  not  there  at  the  time*     But  there  are  fur- 
ther affidavits  from  persons  acquainted  with  the  deceased 
and  with  her  habits,  who  state  that  she  was  well  skilled  in 
the  mode  of  transacting  business,  and  well  knew  the  forma- 
lities necessary  for  the  due  execution  of  a  will  after  the  1st 
January,  1838 ;  for  Mr.  Simmonds  swears  that  he  informed 
her  to  that  effect,  and  that  she  evinced  much  knowledge 
in  the  transaction  of  professional  business.     Now,  I  confess, 
my  mind  was  very  much  struck  with  this*    The  impression 
on  the  minds  of  Mr.  Simmonds  and  Mr.  Ellis  is  opposite  to 
that  which  the  facts  they  state  have  made  on  the  mind  of 
the  Court.     They  think  that,  from  the  deceased's  habits  of 
transacting  business  being  so  correct,  and  from  her  being  so 
careful  to  give  effect  to  her  acts,  the  presumption  is  that  the 
alterations  were  made  before  the  execution  of  the  will ;  but 
I  confess  that  my  impression  from  this  circumstance  is  the 
other  way.     I  think  that,  if  the  deceased  was  so  well  ac- 
quainted with   the  mode  of  executing  a  will,  and  was  so 
anxious  that  her  will  should  not  be  **  broken"  and  contested 
after  her  deaths  she  would  have  taken  care  in  some  manner 
to  have  verified  these  alterations ;  but  she  has  not  even  af- 
fixed her  initials  to  tliem^  though  the  alteration  in  respect  to 
the  residue  (£2^400)  is  so  very  important,  and  there  is  no 
circumstance  whatever  stated  to  shew  why  she  should  have 
made  any  alteration  in  the  disposal  of  the  residue.     I  con- 
fess my  impression  is,  that  a  person  of  tlie  deceased's  know- 
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Dkc.  18L      ledge  of  basiness^  and  great  coirectne—  in  tnmwAf  k 
f%omginudte,  '^^^  ^^^^  taken  care^  in  executing  this  will,  Ait  ta 
should  have  been  some  notice  of  the  alterations  ii  the* 
testadon-clause.     I  lay  down  no  rule,  but  I  think,  oi  lk 
face  of  the  paper  itself,  and  from  the  want  of  knovk%tf 
the  fact  of  these  alterations,  conspicuous  as  they  are,  bjdi 
persons  who  attested  the  will,  that  they  could  not  htveiM 
there  at  the  lime  of  execution,  for  it  is  impoaaible  tke^ 
nesses  could  have  had  the  paper  open  befcvre  them,  mi^ 
have  observed  the  alterations  at  the  time  they  signed  dml 
Under  these  circumstances,  notwithstanding  tlie  camM 
of  the  parties  who  are  prejudiced  by  the  altentiooik  ^ 
Court  is  not  at  liberty  to  decree  probate  of  the  paper  is  it 
manner  in  which  it  now  appears.     The  Court  has  no  i^ 
cretion.     My  impression  is,  that  the  alterations  wcreirt 
made  at  the  time  of  the  execution  of  the  will^  and  wit 
Motion         these  circumstances,  I  am  bound  to  reject  the  motioBiiii 
rejected.  present  form.     What  course  the  parties  may  thhik  it  i 

adopt  the  Court  is  not  to  conjecture*  If  they  are  doptm 
that  the  alterations  were  made  before  execution,  it  is  in  M 
own  power  to  make  over  the  part  of  the  residae  toths 
who  would  be  entitled  to  it  as  the  will  now  standSi  K 
that  must  be  done  by  the  parties  themselves,  and  Ml^ 
the  Court. 

Bajiford,  Proctor. 


aroit0l0tors  (Tourt  of  UonHom 

Dbcembrr  21. 


A    suit    for      Phillips  v.  Phillips. — Cause, — This  was  a  suit  fit 

ron^d^ulT"  ^^^^^^  ^y  ^^^"  ^^  adultery,  by  Mr.  Revell  Phillips  agaiD^ 
bj  the  husband  Anne,  his  wife.     The  Libel  pleaded  as  follows  :^ 
■gainst  thewife, 

met  on  the  part      1,  2  and  3.  The  marriage  of  the  parties  on  the  29th  Decembffi    I 
of  the  Utter  by  ig25,  their  cohabitation,  and  the  birth  of  six  childrai.    4.  TH 
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ill  Au^of t,  1839,  Mrs.  Phillips,  beings  unwell,  went,  attended  by  her      Dec.  81. 

maid  senrant,  by  the  adviee  of  her  medical  attendant,  to  Dieppe,      niL^jZr 

lor  ber  health ;  that  the  engagements  of  Mr.  Phillips,  in  his  pro-     ^j^J* 

fession  of  a  conve3'ancer,  prevented  him  from  accompanying  her 

to  Dieppe,  but  they  had  previously  visited  Dieppe  together,  and  J[i*^S?^*^i 

had  become  intimately  acquainted  with  the  family  of  the  British  ni^     husband. 

Consul  and  several  other  families  of  respectability,  who  still  re-  which  was  not 

mained  residenU  in  the  town  at  the  time  when  Mrs.  Phillips  went  •2»^jn«i,  and 

,  _  the  divorce  wss 

there  on  the  second  occasion.    5.  That  Mrs.  Phillips,  on  going  to  pronounced  for. 

Dieppe,  in  August,    1839,  or  whilst  she  remained  there,  became  —  It  is  not 
acquainted  with  a  Mr.  and  Mrs.  R.,  with  whom  she  returned  to  ^''^P^^^'  * 
London  in  September,  and  having  represented  to  her  husband  that  merely     blind, 
she  had  experienced  much  kindness  from  them,  Mr.  Phillips  inattentive,  or 
called  upon  them,  at  Limehouse,  and  they  became  on  visiting  i^^l'S^t ; 
terms  of  acquaintance  ;  that  Mrs.  Phillips  and  Mr.  R.  formed  an  corrupt  conni- 
improper  attachment,  and  at  length  a  criminal  intercourse  took  vance   on    bis 
place  between  them.    6.  That,  in  November,  1839,  Mrs.  Phillips  paft.corrupUon 
went  on  a  visit  to  Mrs.  R.,  and  on  the  14tb  December,  retamed  garv  ingtedient 
home  accompanied  by  her,  whom  she  had  invited  to  stay  with  her  to  bar. 
daring  the  Christmas  holidays,  and  she  informed  Mr.  Phillips  that 
ahe  had  invited  Mr.  R.  to  dine  with  them  occasionally,  whilst  Mrs. 
R.  was  at  their  house  in  Sloane-street.    7-  That  on  Christmas-day, 
1839,  Mrs.  Phillips  having  expressed  a  wish  to  go  to  a  Roman 
Catholic  chapel,  requested  Mr.  R.  to  accompany  her  thereto,  Mr. 
Phillips  saying  he  should  take  his  children  to   the   Protestant 
church ;  that,  instead  of  going  to  such  Roman  Catholic  chapel, 
Mrs.  Phillips  and  Mr.  R.  went  to  Mr.  Phillips'  chambers  in  the 
Temple,  where  they  remained  alone  together  between  two  and 
three  hours,  and  committed  adultery.    8.  That  Mr.  R.,  after  the 
14th  December,  1839,  whilst  his  wife  was  on  the  visit  at  Mr,  Phil- 
lips' house,  dined  there  about  every  other  day ;  that  Mr.  Phillips 
expressed  to  his  wife  the  inconvenience  of  his  being  so  frequent 
a  guest,  and  requested  she  would  discourage  his  visits,  but  they 
continued,  and  Mr.  Phillips  having,  about  the  end  of  December, 
casually  learnt  from  one  of  his  servants  that  Mr.  R.  slept  in  the 
neighbourhood,  and  was.  in  the  habit  of  going  to  his  (Mr.  P.*s) 
house  every  morning  soon  after  he  (Mr.  P.)  had  left  it  (usually 
immediately  after  breakfast,  and  be  did  not  return  till  six  o'clock, 
to  dinner),  and  that  Mrs.  Phillips  and  Mr.  R.  frequently  went  out 
together  during  the  day,  spoke  to  his  wife  upon  the  subject,  and 
suggested  to  her  that  such  conduct  was  imprudent,  and  requested 
her  to  desist  from  it ;  that  Mrs.  Phillips  denied  any  impropriety 
of  conduct,  and  Mr.  R.  continuing  to  be  at  the  house  as  before,  a 
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Die.  91.  quarrel  ensoed  between  Mr.  mod  Mrs.  Phillips,  and  the  Litter fii^ 
ted  her  husband's  house,  on  the  let  Janaary,  1840,  end  west  to 
JfS^T*  reside  in  lodgings  in  Edwardes-squure,  Kensington,  and lln. L 
returned  to  her  own  house.  9.  That  the  cause  of  Birs.  Pbilp 
quitting  her  husband's  house  hai'ing  become  known  to  lbcirRii> 
tives  and  friends,  a  reference  was  made,  through  their  iDterpom 
and  advice,  to  two  of  their  friends,  eonfidentisJly  to  inquireistDtti 
grounds  of  the  charge  againstMrs.  Phillips,  aad  tbej,npoosoiBi» 
tigation  of  the  circumstances,  reported  to  Mr.  Phillips,  oo  orikl 
the  28th  January,  1840,  their  conviction,  that  Mrs.  Phillips  wwii* 
nocent  of  any  criminal  conduct  with  Mr.  R.,  and  they  adfisedkii 
to  receive  her  back  again ;  that  Mr.  Phillips,  believing  theRflk 
of  such  investigation  to  be  true,  on  or  about  the  29th  Janosiy,  W^ 
received  his  wife  back  again ;  not,  however,  before  be  hsd  exMii 
a  solemn  promise  from  her  to  discontinue  all  comninnica^B  ti 
Mr.  and  Mrs.  R.  10.  That  upon  the  return  of  Mrs.  Phillifii 
her  husband's  house,  new  ser\'ants  were  provided  for  licr,aB4ik 
having  soon  afterwards  expressed  her  dislike  to  living  in  Skm 
street,  her  husband  removed,  at  Lady-day,  1840,  to  Ecclestoa-iM^ 
Chester-square,  where,  in  August,  1840,  Mrs*  Phillips  wsi  A- 
livered  of  a  child.  11.  That,  notwithstanding  the  solemn  praaii 
of  Mrs.  Phillips  to  abstain  from  all  further  communicatino  li 
Mr.  R.,  she  clandestinely  renewed  her  intercourse  with  him,  M 
what  time  was  not  known  to  Mr.  Phillips ;  thaU,  in  Febniary,l8Jl 
Mr.  R.  engaged  a  house  in  Chester- terrace,  Pimlico,  to  vUehh 
removed  with  his  wife  and  children ;  that  Mrs.  Phillips  kdif 
about  the  same  time  unwell,  under  the  plea  of  indi8posttiao,Ml 
of  the  great  benefit  which  she  expected  from  change  of  sir,ii> 
duced  Mr.  Phillips  to  permit  her  to  take  apartments  in  Edsiiii^ 
square,  Kensington  (in  the  house  she  had  resided  at  whes  it 
quitted  her  husband  in  January,  1840),  which  she  occupied  fi* 
the  9th  to  the  23rd  February,  1841 ;  jthat,  during  the  timetbcai 
so  absent  from  her  husband's  house,  she,  entirely  unknown  toht 
husband,  had  frequent  interviews  and  constant  intercoonefiA 
Mr.  R.,  generally  walking  out  with  him  and  passing  a  grsstfit 
of  her  time  in  his  company,  and  that  on  one  of  these  octmi0 
they  together,  about  the  middle  of  February,  hired  a  peraoi' 
servant  to  Mr.  R.  on  board-wages,  having  represented  themehM 
on  such  occasion  to  be  brother  and  sister.  12.  That,  in  ti«' 
three  days  after  such  person  had  entered  the  service  of  Mr.  B.i 
Chester- terrace,  namely,  15th  February,  1841,  Mr.  R.  sentl^ 
wife  (who  was  then  pregnant),  and  their  three  children,  ifltol^ 
vonshire,  on^a  visit  to  Mr.  R.'s  mother,  to  stay  there  with  hiic^ 
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dren  till  after  her  confinement ;  that,  daring  Mrs.  R.*8  absence,      j^j^^^  21. 
Mrs.  Phillips,  entirely  unknown  to  her  husband,  frequently  visited         — ^ 
Mr.  R.  both  in  the  day-time  and  in  the  evening,  and  remained      ^^SLI' 
alone  with  him   there  for  a  considerable  space  of  dme,  and  that 
they  committed  adultery  together.  13.  That,  about  Lady-day,  1841, 
Mr.  Phillips,  at  the  persuasion  of  his  wife,  removed  from  Ecciea- 
ton-street  to  Kensington-square ;  that  at  such  iime,  and  for  several 
months  after  such  removal,  Mrs.  Phillips,  entirely  unknown  to  her 
husband,  continued  to  visit  Mr.  R.  in  Chester-terrace,  and  also  to 
m'alk  with  him  in  Kensington -gardens,  and  other  places,  and  to 
return  home  late  in  the  evening  accompanied  by  him,  and  a  bed 
in  the  nursery  in  his  house  was,  by  her  order,  prepared  for  her,  and 
that  on  several  occasions  of  her  going  to  the  house,  she  took  with 
her  jellies,  soups  and  other  articles  for  Mr.  R.,  which  were  pre- 
pared by  her  own  servant  by  her  ordei's,  and  that  other  articles 
were  purchased  by  her  for  his  use  ;  that,  on  various  pretexts,  she 
also,  at  different  times,  during  the  aforesaid  period,  absented  herself 
from  her  husband's  house  during  the  whole  night,  and  informed 
him  that  she  should  sleep  or  had  slept  at  her  sister's,  Mrs.  Dawn, 
with  whom  Mr.  Phillips  was  not  on  friendly  terms,  in  order  that 
he  might  not  be  disturbed  by  her  coming  home  at  a  late  hour,  and 
that,  on  all  the  said  occasions,  Mrs.  Phillips,  entirely  unknown  to 
her  husband,  went  to  the  house  of  Mr.  R.  and  there  remained  all 
night,  sleeping  in  the  same  bed  with  him  ;  that  frequently  in  the 
day-time  Mrs.  Phillips  was  in  the  bed-room  of  Mr.  R.,  and  many 
articles  of  dress  belonging  to  her  were  left  therein.     14.  That,  in 
May,  1841,  Mr.  R.  went  into  Devonshire  to  see  his  wife  and  fa- 
mily, where  he  remained  several  days ;  that,  whilst  he  was  absent, 
Mrs.  Phillips  several  times  sent  one  of  her  servants  to  his  house 
for  letters  left  there  for  him,  which  the  servant  delivered  to  Mrs. 
Phillips,  who  enclosed  them  in  an  envelope  directed  to  Mr.  R.  in 
Devonshire,   and   sent  them   to  the  post-office.     15.  That,  one 
morning  in  May,  1841,  after  Mr.  Phillips  had  gone  to  his  chambers 
and  Mr.  R.  had  returned  from  Devonshire,  a  female  servant  of 
Mrs.  Phillips,  by  her  mistress's  desire,  dressed  her  youngest  child 
(about  ten  months  old)  and  accompanied  her  therewith  into  Ken- 
aington-gardens ;  that,  on  their  way  thither,  Mrs.  Phillips  stated 
to  the  servant,  that  Mr.  R.  wanted  to  see  the  baby,  and  upon  their 
meeting  him  there,  he  took  the  child  into  his  arms,  shewed  great 
fondness  for,  and  caressed  it,  and  asked  the  servant  whether  the 
child  was  not  like  him,  and  Mrs.  Phillips  frequently  declared  that 
the  baby  was  the  child  of  Mr.  R. ;  that  the  servant  returned  home 
with  the  child,  and  Mr.  R.  and  Mrs.  Phillips  walked  away  together. 
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Dec.  21.  ^"'  Phiinps  having  iDformed  her  serrant  that  she  w«  goiBf  k 
7—         dine  with  Mr.  R.,  which  she  did,  wholly  aoknown  or  sa^cdri 

^^^  hy  her  husband.  16.  lliat  in  June,  1842,  Mrs.  Phillipiybnif  i^ 
unwell  and  suflferiDg  from  violent  pains  in  ber  head,  WMaiiW 
by  ber  medical  attendant  to  try  sea-bathings,  and  oponbcreipns- 
ing  a  wish  to  go  to  Dieppe,  Mr.  Phillips  cH>iiseiited  to  her  gaf 
there  with  their  daughter  (aged  eleven  years),  and  theyproceiM 
to  Dieppe  with  a  female  servant,  and  Mrs.  Phillips  engagtdifS^ 
ments  there  for  two  months  ;  that  Mrs.  Phillips,  asontbefasi 
occasions,  was  visited  at  Dieppe  by  the  wife  of  the  British  Cmd 
there  and  by  other  members  of  the  family.  17.  That,  sbostAM 
weeks  after  she  had  been  in  the  apartments,  Mrs.  Phillip  it- 
formed  Mad.  B.,  who  kept  the  house,  tbat  she  expected  lir.& 
(with  whom  Mad.  B.  was  acquainted)  to  come  there  in  tbeete* 
ing,  and  requested  her  to  let  him  have  a  bed-room  in  the  sai 
house;  that  Mr.  R.  accordingly  arrived  late  that  night,  waidt 
remaining  some  time  alone  with  Mrs.  Phillips,  left  to  go  Id  a 
hotel  to  sleep  (Mad.  B.'s  bed-rooms  being-  all  engaged),  kta 
the  following  morning  he  again  came,  breakfasted  with  Mn.n^ 
lipff,  and  remained  with  her  during  the  whole  of  that  day,  andsbta 
several  succeeding  days,  when  he  left  Dieppe  to  pniNQeed  to  Cai 
in  Normandy,  where  his  wife  and  family  were  then  residiag.  K 
That  one  day  in  July,  1842,  about  a  fortnight  alter  Mr.  &M 
Dieppe,  Mrs.  Phillips  informed  Mad.  B.  that  she  expected  Ui« 
return  to  Dieppe,  and  to  be  at  the  house  at  five  o'clock  Aesi 
morning ;  that  upon  her  request  to  have  the  key  of  the  iM^ 
door,  that  she  might  let  Mr.  R.  into  the  honse  herself,  beisf » 
fused  by  Mad.  B.,  Mrs.  Phillips  was  very  angry  with  her;  tkitlft 
R.  arrived  about  the  time  mentioned,  and  being  admitted  by  M 
B.,  was  immediately  received  by  Mrs.  Phillips,  who  had  pwyiiii 
breakfast  for  him,  and  they  were  together  in  Mrs.  Phillips*  tpa^ 
ment  during  the  whole  of  that  day  and  till  late  at  night ;  that,al4i 
urgent  request  of  Mrs.  Phillips,  Mad.  B.  provided  Mr.  R  wiAi 
bed  in  the  house,  which  he  occupied  for  a  week,  everyday^ 
which  he  was  in  the  company  of  and  took  his  meals  with  Mn^ 
Phillips  and  in  her  apartment ;  that,  at  the  end  of  a  week,  lfr<l 
and  Mrs.  Phillips,  with  her  daughter  and  servant,  remofed* 
other  apartments.  19.  That  in  July,  1B42,  when  Mrs.  FhdSf^ 
with  her  daughter  and  servant,  removed  to  the  apartments  afo^ 
said,  she  represented  to  the  proprietor  that  Mr.  R.  was  herk» 
ther;  that  Mrs.  Phillips  and  Mr.  R.  occupied  two  bed-rooai 
between  which  there  was  a  door  of  communication,  which  waii< 
fastened ;  that  they  remained  there  a  month,  during  which  tkf 
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oonttently  together,  and  slept  together.    20.  That  Mrs.  Phil-      Dxc.  81. 
■  Up*!  her  daughter  and  servaDt,  returned  to  England  in  Anguat,      jJ^TT" 
ii  1842,  and  soon  afterwards  she  frequently  absented  herself  from       p^^^L.' 
>  Wr  husband's  house,  not  only  during  the  day,  but  also  for  the 
li  whole  night,  without  informing  her  husband  of  her  intention,  and 
a  idUn  wards  refusing  to  inform  him  where  she  went  to,  and,  accord* 
iilsgly,  serious  altercations  took  place  between  them,  during  which 
Bilf  rt.PhiHip9  frequently  threatened  to  leave  her  husband's  house,  and 
ittk»  did  finally  quit  it  on  the  8th  of  October,  1842,taking8everal  arti* 
tifhrn  of  plate  and  linen  with  her.  21.  That  Mr.  Phillips  was  prevented 
kfrom  being  at  Dieppe  with  his  wife  in  1842,  and  that  he  was  not 
I  informed  of  nor  suspected  the  adulterous  intercourse  and  con- 
rttsetion  between  his  wife  and  Mr.  R.  until  she  had  left  his  house. 

•  Addatns,  D.,  for  the  wife^  opposed  the  admission  of  this     1843. 
libel.    The  libel,  on  the  face  of  it,  shews  that  the  husband  ^^^  ^- 
aiast  have  been  cognizant  of  the  misconduct  of  his  wife,  A*^""""**' 
inasmuch  as,  although  he  pleads  ip^orance,  nothing  but 
^rilful  blindness  could  have  kept  him  in  ignorance.     [Per 
CnRiAM.— I  have  no  recollection  of  a  Libd  having  been  ever 
rejected  on  the  ground  of  collusion.    If  Mr.  Phillips  had 
pleaded  that  he  knew  all  that  was  going  on,  that  would  be 
.different ;  but  1  cannot  draw  an  inference  from  the  plea,  if 
the  facts  are  possibly  capable  of  explanation.]    No  Libel  has 
1been  rejected  on  this  ground,  because  no  Libel  ever  shewed 
faoUusion  and  acquiescence  so  plainly,  broadly,  and  palpably 
ob  the  face  of  it.     For  the  sake  of  public  morality,  as  well 
as  for  the  interests  of  the  husband  himself,  the  Court  is  called 
upon  to  reject  this  Libel.     The  general  doctrine  is,  that  the 
husband  should  come  into  Court  with  clean  hands,  and  not 
shew  die  first  evidence  of  his  sensibility  in  a  Court  of  Justice. 
BobinsoHf  D.,  on  the  same  side,    cited  dicta  of  Lord 
Stowell  in  Moorwm  v.  Moorwm,*  and  Crewe  v.  Crewe.f 

Haggard,  D.,  and  R.  PhilUmore^  D.,  for  the  husband. 
Stopped  by  the  Court. 

Dr.  Lu8HINOton.-~I  am  satisfied  that  I  cannot,  without  JoDCMtirr. 
introducing  a  novelty  into  this  Court,  reject  this  Libel.    It 
is  true  that  very  many  extraordinary  circumstances— extra* 

«  3  Hagg.  £.  R.  106.  t  IM.  181. 

VOL.  III.  3  M 
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D£c.  81.      ordinary  with  reference  to  facts  whk^  are  geiienDjfWri 
Pkim  ^"  '"^^  ^  ^^^*  description — appear  in  the  Libel,  andtel 

Pkinfm,'     might  by  ingenious  reasoning  connect  theni  so  as  ts  te 
an  inference  that  Mr.  Phillips  was  eo^ixant  of  wktiri 
going  on,  or  supine  in  performing  the  duty  cf  a  fanM; 
that  he  did  not  keep  the  strictest  watdi  or  exercise  a  pnps 
degree  of  vigilance  over  the  conduct  of  his  wife.   BstI 
take  the  facts  as  they  are  pleaded  ;  and  altbought  on  ikrfia 
of  some  of  them,  there  may  be  some  difiicuky  in 
standing  how  Mr.  PhilUps  can  have  been  so  utterly  i[ 
of  the  conduct  of  his  wife,  as  he  pleads  expressly,  in 
articles ;  yett  as  he  does  plead  such  ignorancey  and  is  n^ 
stance  that  he  has  not  been  guilty  of  neglig^ence,  acconfiii 
to  all  the  rules  of  this  Court,  I  am  of  opinion  that,  is  At 
present  stage  of  the  cause,  1  cannot  prevent  him  fimp» 
ceeding. 
Libel  admitted      1  therefore  feel  compelled  to  admit  this  Libel.    AtAe 
same  time,  great  weight  is  due  to  the  arguments  which  hnt 
been  addressed  to  the  Court,  provided  the  circumstanccf  ae 
established  by  the  evidence,  and  Mr.  Phillips  roast  mAt 
out  that  he  is  entitled  to  a  sentence.     He  is  boond  to  dav 
tliat^  either  from  the  pressing  duties  of  his  profesiioo,  a 
from  the  circumstances  of  concealment  by  which  the  tna^ 
actions  were  attended,  and  the  ingenuity  with  which  le 
know  such  intercourse  is  oflen  carried  on,  he  had  no  god 
ground  to  believe  that  his  wife  was  guilty  of  adultery ;  tbt 
he  has  not  acquiesced  in  her  offence,  and  has  not  continiMd 
to  cohabit  with  her  afler  the  fact  came  to  his  notice^  or  rather 
afler  it  ought  to  have  come  to  his  notice. 


Twenty-one  witnesses  were  examined  by  the  hudiaiHi, 

and  interrogated  by  the  wife,    who  gave  in  no  defensive 

plea. 

Dec  16.  Haggard,  D.,  and  R.  Phillimore,  D.,   relied  upon  the 

Amumxitt.       completeness  of  the  proof  of  the  adultery,  and  waited  to  heir 

the  objections  to  the  sentence  prayed  by  the  husband. 

AddamSf  D.,  for  the  wife. — If  the  Court  be  of  opinkm 
that  the  adultery  is  proved^  the  husband's  conduct  has  been 
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such  that  he  cannot  expect  a  remedy.     The  evidence  shews      Die.  SL 
that  he  was  cognisant  of  the  adultery  from  the  bef.  inning  to     p^l^  ^ 
the  end.    This  is  a  case  not  of  condonation,  but  of  habitual      JH^^' 
connivance  and  indulgence,  and  it  ended— not  by  the  hu8« 
band  separating  himself  from  his  wife,  but  by  her  refusing 
to  cohabit  with  him  any  longer.    I  collect  from  the  evidence 
that  Mrs.  Phillips  was  a  gay,  unsteady  sort  of  woman,  with: 
a  good  deal  of  personal  vanity ;  and  in  1839,  at  the  age  of 
tliirty-two,  unaccompanied  by  her  husband  or  by  any  one 
of  their  families,  she  betakes  herself  to  Dieppe.     The  plea 
that  she  went  there  by  medical  advice  is  negatived  by  the 
evidence.    The  5th,  6th,  7th,  and  8th  articles  of  the  Libel 
are  very  important ;  but  only  one  witness  has  been  exa^ 
mined  upon'thera^  Mary  Ann  Gullick,  a  most  unfortunate 
witness  for  Mr.  Phillips,  for  her  evidence  shews  that  the 
truth  is  not  before  the  Court.     She  lived  with  the  parties 
ikve  years  and  a  half  in  all ;  and  on  the  8th  article  (the  6th, 
6th,  and  7th,  are  not  supported),  she  says  that  in  December, 
18S9,  Mr.  R.  dined  at  Mr.  Phillips'  two  or  three  times  a 
week,   and  breakfasted  every  day.     I    presume  he  slept 
there ;  for  she  says,  ''  I  had  to  clean  Mr.  R.'s  boots  two  or 
three  times  a  week.     One  morning,  Mr.  Phillips  asked  me 
(seeing  the  boots)  whose  they  were  ?     I  told  him  they  were 
Mr.  R.'s,  and  he  seemed  surprised ;  he  said  he  thought  Mr. 
R.  went  home  to  LTraehouse  to  sleep."     What  was  her 
answer  ?     "I  only  said,  I  did  not  know."     A  very  prudent 
and  discreet  reply.     She  says — and  this  comes  out  not  on 
interrogatory,  for  no  interrogatory  is  put  to  the  witness- 
that  Mrs.  R.  lea  Mr.  Phillips'  house  before  Christmas,  1839, 
and  that,  during  the  week  after  Mrs.  R.  left,  **  Mrs.  Phil- 
lips went  on  a  visit,  it  was  said,  to  Mrs.  R. ;  she  was  not  at 
home  ;  she  did  not  sleep  at  home,  or  have  her  meals  there, 
but  came  there  occasionally  to  dress  in  the  daytime,  and 
Mr.  R.  came  with  her."     I  say  that  the  cohabitation  of  the 
parties  commenced  at  this  time,  and  all  this  is  suppressed. 
Here  is  conclusive  evidence  that  Mr.  Phillips  must  have 
known  that  she  was  cohabiting  with  Mr.  R.    On  the  Ist  of 
January,  1840,  she  quits  her  husband's  house ;  a  reference 
,  is  made  to  friends,  and  what  is  the  result  ?     "  The  inquiry," 
says  Mr.  A.  Phillips,  **  ended  in  the  absence  of  all  proof  of 
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^>*^*  81.  her  guilt"  The  iniquiiy  most  have  gone  a  very  titdeiif: 
PhWipn  r,     ^'^  ^^  refereea  ezamtne  GuUick  ?     Whj»  It  was  a  iBock» 

Pwjpt.  vettigation,  not  a  retl  one.  The  two  refereet  hacn  bn 
examined.  They  give  Mr.  I%il1i|M  a  very  high  dwicto 
at  **  an  amiable  and  excellent  man^  of  high  honov  ai 
integrity/'— so  be  it— '*and  correct  feeling.**  HfRl 
pause.  To  all  his  other  good  qualitiea  I  aubacribe ;  bsll 
think  him  a  person  of  incorrect  feelinj^  from  what  appoo 
in  the  evidence.  Mr.  O.,  one  of  the  referees^  says  it  la 
''a  painful  and  diflficult  investigation/'  not  a  caseof  fstia 
absence  of  all  proof  of  criminality ;  and  that  they  cnsea 
the  conclusion  that  she  was  innocent^  '<  and  that,  on  estai 
conditions^  and  under  certain  restrainta»  ahe  should  be  » 
ceived  back  by  her  husband."  Did  Mr.  Phillips  iapae 
any  conditions  or  restraints  ?  We  shall  aee.  One  of  At 
proposed  restraints,  a  iime  qud  aoa,  was  *'  that  she  AaM 
have  residing  with  her,  for  a  time  at  least,  aome  fcmsleidi* 
tive,  who  would  be  a  sort  of  check  upon  her  and  goannia 
for  her  conduct.**  Was  any  thing  of  this  kind  Inastodcs^ 
No;  it  is  not  suggested ;  and  she  waa  placed  under  no  » 
straint.  Then  it  appears  that  the  report  made  to  Ae 
husband  was  a  written  report.  I  confess  I  ahould  like  a 
see  that  report.  From  January,  1840,  when  shs  la 
received  back  by  her  husband,  to  February,  1841,  diae 
is  a  hiatus;  the  Court  has  no  evidence  aa  to  the  terai 
upon  which  the  parties  lived :  and  from  February,  1841,11 
June,  1842,  there  is  another  hiatus.  During  part  of  tUi 
interval,  Mrs.  Phillips  regularly  cohabits  with  Mr.  R.;  ib 
goes  out  with  him  by  day,  she  sleeps  with  him  every  nighl; 
there  is  no  disguise  or  concealment :  it  is  the  case  of  a  aife 
with  two  husbands.  It  is  absolutely  impossible  that  tk 
circumstances  deposed  to  in  this  part  of  the  case  ooold  hsu 
been  unknown  to  Mr.  Phillips.  The  facts  mutt  have  iand 
themselves  on  his  notice  even  if  he  did  not  inquire.  I  pR^ 
sume  he  knew  that  Mr.  R.  was  lodging  near  him,  thst  kit 
wife  was  frequently  at  his  house,  and  that  ahe  freqacndj 
slept  from  home.  Hodgetts,  an  old  woman,  a  servant  tf 
Mr.  R.'s  from  February,  1841,  till  Midsummer,  says  Aii 
Mrs.  R.  left  for  Devonshire,  and  after  that  Mra.  PhiUipf  m 
in  the  habit  of  coming  there ;  *' sometimes  ahe  slept  tkcffi 
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full  ten  times  she  has  slept  there.**  And  are  we  to  he  told  Dkt.  81« 
that  Mr.  Phillips  believed  she  was  sleeping  at  her  sister's  ?  p^^  y. 
And  this  witness  states  that  Mrs.  Phillips  settled  the  house*  mifyB» 
keeping  bills  of  Mr.  R.  She  says  Mrs.  Phillips  *'  never 
made  a  secret  of  her  name  ;'*  and  she  desired  this  woman  to 
go  to  her  own  house»  and  sends  her  down  to  dine  with  her 
own  servants.  Perrett,  Mr.  Phillips's  servant  at  this  time» 
says  that  Mrs.  Phillips  was  in  the  constant  habit  of  associ- 
ating with  Mr.  R. ;  that  she  (the  witness)  has  gone  with  her 
to  his  house,  and  that  she  met  him,  in  one  way  or  other,  almost 
every  day.  **  She  usually  returned,  when  she  did  retum^about 
ten  o'clock  at  night ;  but  a  great  many  nights  she  slept  out.** 
Am  I  to  be  told  that  Mr.  Phillips  did  not  know  all  this  ? 
It  is  quite  absurd  to  say  so.  This  witness  says  :  "  Mr.  PhiU 
lips  never  asked  me  any  questions*  about  Mrs.  Phillips,  and 
therefore  I  did  not  tell  him  any  thing."  I  do' not  know  that 
a  person  can  be  said  to  be  ignorant,  because  he  will  not 
inquire.  Once,  she  says,  he  did  ask  his  wife  (when  she  had 
been  out  two  nights)  where  she  had  been,  and  she  said,  with 
her  sister,  Mrs.  Dawn,  which  he  must  have  known  was  an 
invention,  as  he  knew  the  ill  terms  upon  which  the  sisters 
were.  The  same  witness,  Perrett, — a  profligate  woman,  who 
was  conniving  at  the  adultery  of  her  mistress,— deposes  to 
the  fact  that  Mrs.  Phillips  said  her  youngest  child  was  Mr. 
R.'s.  She  says  that  the  visits  of  Mrs.  Phillips  to  Mr.  R.. 
were  known  to  the  servants  of  Mr.  Phillips,  but  she  does 
not  think  they  were  known  to  Mr.  Phillips,  or  *'  he  would 
have  said  something  about  it."  There  is  a  fact  which  shews 
that  Mr.  Phillips  was  aware  that  Mr.  R.  was  resident  in  his 
immediate  neighbourhood,  for  two  of  his  sons,  who  went  to 
school  opposite  Mr.  R.'s  house,  went  to  the  house,  and  saw 
their  mother  there,  and  had  refreshments  there,  and  Mr.  R. 
gave  them  a  model  of  a  ship,  which  they  brought  home,  and 
Perrett  says  it  was  known  to  Mr.  Phillips  that  the  model  was 
given  by  Mr.  R.,  and  **  he  dared  them  ever  to  go  to  Mr.  R.V 
again."  Did  he  ask  his  sons  if  their  mother  went  to  Mr.  R.'s?. 
And  we  are  to  be  gravely  told  that  he  was  in  entire  ignorance 
of  the  fact!  We  are  not  told  what  occurred  in  the  interval  be- 
tween June,  1841,  and  June,  1842^  when  she  went  again  to. 
Dieppe.    I  say  she  was  cohabiting  with  Mr.  R.  during  the 
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IHc.  91.      whole  time,  ander  the  nose  of  Mr.  Phillipc.    Thtatwm^ 
~         flame  resort  to  the  hoase  of  Mr.  R.»  the  same  aleqiingwrtt 

pf^jlfLf'     nighty  and  the  same  permission  or  ocmnivance  of  Mr.  PUffipi. 
Mary  Low,  one  of  her  servants^  saya:  **  In  1842,  belmMA 
Phillips  went  to  France,  she  was  in  the  habit  of  going  at 
in  the  daytime  and  not  returning  till  Tiight*   and  it  any 
have  been  that  she  did  not  sometimes  ootne  home  at  slli  bi 
remained  out  the  whole  night."*     She  was  to  all  intcnliai 
purposes  cohabiting  with  Mr.  R. ;  he  "wbb  her  tfice  hoffassi, 
and  it  is  absurd  to  suggest  that  thia  could  have  gooe  « 
without  the  knowledge  of  Mr.  PhiUipa.      There  wsi » 
attempt  at  concealment;  she  passes  aa  Mrs.  Phillips  ttik 
house  of  Mr.  R.    In  May,  1842,  she  goes  again  to  Dieppe 
and  who  goes  with  her  ?      Her  eldest  daughter.     Thstib 
went  for  the  purpose  of 'cohabiting  with  Mr.  R.  admilirf 
no  doubt.    If  she  feared  a  discovery,  would  ahe  havetalKi 
her  daughter  }    On  their  return,  it  is  strange  thait  it  didiH 
occur  to  Mr.  Phillips  to  inquire  who  were  their  assodstct  ^ 
Dieppe*    Did  it  never  occur  to  the  daughter  to  meolioB 
Mr.  R .  ?    It  is  utterly  improbable  diat  it  ahould  not    UfMi 
tiie  whole  case,  I  say  that  Mr.  Phillips  not  only  hsd  ^ 
means  of  knowing  the  facts,-^which  would  be  suffidentr" 
but  that  he  did  know  and  must  have  known  them.    U|Mi 
this  case,  which  is  a  ca«e  of  Mr.  Phillips'  own  making,  nH 
of  mine, — and  I  shoyld  have  dissuaded  Mrs.  Phillips  fraa 
setting  up  such  a  case,— he  is  not  a  person  who  can  wk 
the  Court  for  a  remedy  for  his  wife's  adultery.      If  Ut, 
Phillips  is  entitled  to  a  divorce,    who  can   be  refosed? 
Where  there  is  such  a  case  on  the  face  of  the  plea,  tbe 
Court  expects  (as  I  understood  it  intimated  on  the  adcw* 
sion  of  the  Libel)  proof  that  the  adultery  was  unkDsss 
to  the  husband.     The  Court  will  not  forget  that  there  lai 
been  no  action. 

Robinson,  D.,  on  the  same  side,  cited  Moorsom  v.  Afssr- 
jom,  Crewe  v.  Crewe,  Gilpin  v.  Gilpin f*  Farsier  v.  Foniery\ 
and  Cope's  Case/jf. 

*  3  Hagg.  E.  R.  150.  t  1  Hagg.  C  R.  1S2. 

t  Macqueen*8  AppeS,  Jurud.  and  Pract.  of  Houae  of  Z^ordt,  p.  SSA- 
The  Court  said  there  ia  no  note  of  authority  of  this  case*  and  de- 
dined  to reoognhEtf  the  report  berecfted.  * 
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Haggard,  D.,  f<Mr  the  htiBban(L^The  guilt  fi^  the  vf\fe  it      Die.  81. 
distinctly  admitted ;  but  the  husband  ia  charged  with  wik:     p^nL 
fully  countenancing  and  conniving  at  the  criminal  inter-      JHmfy§J 
course  between   his  wife  and   Mr.  R.     This  is  a  charge     |g|^ 
which  must  he  made  out  by  the  clearest  evidence.    The  Jan.  19. 
dicia  adverted  to  in  the  cases  cited  afford  no  authority  fbv  R^n-r. 
the  position  contended  for*     In  Moorsam  v.  Moorwrn,  it  waa 
decided  that  *'  it  is  not  sufficient  that  the  husband  did  not 
act  as  a  wise,  prudent,  or  attentive  man,  and  that  he^  tit  Jacii, 
contributed  to  his  wife's  guilt ;  he  must  be  shewn  inten* 
tionally  to  have  contributed  thereto;  there  must  be  in« 
tentional  permission  or  corrupt  facility/'    In  that  case,  ther« 
was  a  defensive  plea,  alleging  facts  tending  to  fix  the  hus- 
band with  a  guilty  knowledge ;  yet  Lord  Stowell  held  that 
they  were  not  sufficient  to  bar  the  husband.     In  Crewe  v. 
Crewe,  the  result  was  the  -same.    In  Gilpin  v.  GUfin^  the 
question  was  the  admissibility  of  a  defensive  Allegation,  and 
there  were  facts  tending  to  shew  an  intention  on  the  part  of 
the  husband  to  facilitate  the  guilt  of  his  wife.     Here  is  no 
plea  from  the  wife,  though  one  was  asserted,  and  the  assignia- 
tion  was  continued  for  three  months.      It  has  been  pressed 
against  us  that  there  has  been  no  verdict  at  common  law. 
But  a  verdict  has  no  authority  in  these  Courts ;  it  is  res  inter 
alias  acta,  and  a  matter  perfectly  indifferent  in  respect  to 
the  merits  of  the  case.     But  the  absence  of  an  Allegation 
from  the  wife  is  important;  instead  of  presumption  and 
inference,  on  the  other  side,  from  our  evidence,  the  facts  they 
rely  upon  should  have  been  pleaded  and  proved.     The  first 
charge  of  connivance  is  founded  on  the  evidence  of  Gullick, 
as  to  the  period  antecedent  to  the  temporary  cessation  of 
cohabitation  in  January,  1840.     All  that  is  shewn  is,  that 
Mr.  Phillips  knew  that  Mr.  R.  was  an  occasional  guest  at 
his  house  to  dinner,  when  Mrs.  R«  was  staying  there>  and  as 
to  the  boots,  if  any  thing  arises  from  that  fact,  it  should 
have  been  put  in  plea,  and  proof  should  have  been  given 
that  Mr.  Phillips  was  cognizant  of  Mr.  R.'s  sleeping  at  his 
house,  which,  if  a  fact,  was  capable  of  proof:  so  impor- 
tant a  fact  should  not  have  been  left  to  uncertain  inference. 
Our  case  is,  that  Mr.  Phillips  was  ignorant  of  all  these 
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Die.  81.      drcamstances  prior  to  January,  1840,  when  he  reftrndtk 
THki^        matter  to  the  calm  connderation  of  Irienda,  and  the  renktf 
•    jS3bp§.'     ^^  investigation  was  communicated  to  Mr.  Phillipi.   Tkt 
letter  is  not  fortheoming. 

Pbr  Curiam— If  it  is  not  forthcoming,  it  oogfattahni 
heen  pleaded  that  the  letter  was  lout  or  cx»uld  not  be  §mL 
The  Libel  speaks  of  a  ''  report"  beingr  made  to  Mr.  PhOfipi; 
but  I  cAnnot  receive  any  evidence  of  the  contents  if  i 
written  report. 
Conclotioii  of  -  ( AfW  some  discussion,  the  Cottrt  consented  to  naad 
^.NwWL^  ^  ^^  conclusion  of  the  cause,  in  order  that  the  report,  reftnei 
to  in  the  Libel,  and  in  the  evidence,  might  be  farauglit  vl) 


Feb.  6.  An  Additional  Article  to  the  Libel  was  brought  in  wi 

admitted,  which  pleaded,  in  supply  of  proof  of  tiie  M 
article,  the  following  exhibit,  being  a  letter  adinad 
*'  Revell  Phillips,  Esq.,  Harcourt  Buildings,  Temple,"  aH 
by  post  :— 

Blackheath,  28th  Jan.  18* 
My  dear  Phillipt, 

We  have  seen  the  various  persons  sent  to  us  to  be» 

amiiicd.    Nothing  we  could  learn  crimioated  Mrs.  Phillipt.   Y« 

are  fully  aware  of  all  the  facta  of  the  caae,  and  we  think,  if  it* 

your  wish,  by  Mrs.  Phillips*  returning  to  her  home,  she  oiay,frDa 

the  misery  she  has  endured  and  caused  yua,  alter  her  condoctcf 

tirely,  and  become  a  pattern  to  all  of  os.     Our  conrictioo  is,  tkt 

Mrs.  Phillips  is  innocent.     We  are,  my  dear  Pbillipa,  yoon  wy 

faithfully, 

W.  S.  P. 

R.  D.  6. 


April  30.  After  publication  of  the  evidence  taken  on  this 

Article,  an  Allegation  was  offered  on  the  part  of  the  wifi^ 
which  pleaded  as  follows : — 

Wife's  Alle-      That  Mrs.  Phillips  went,  accompanied  by  her  sister,  Mrs.  Dan, 

gation.  ^Q  Ij^j.  motijer^  at  Lanaravon,  Brecon,  in  January,  1840,  and  l^ 

turned,  accompanied  by  her  sister  and  mother,  to  her  then  lodging 

in  Edwardes-square,  Kensington,  eaily  in  the  morning  of  Satordift 

the  25th  of  January,  having  travelled  all  night  hy  the  mall ;  lfc<^ 


]8ik]  COKSISTORT  COURT.  457 

later  in  the  tame  mornings,  Mra.  Phillips  (still  aoeompmnied  by      Dk.  81. 
her  mother  and  sister)  went  to  her  husband's  chambers  in  the      nt^^T^ 
Temple,  and  there  saw  and  conversed  with  him,  and  where  she  and        nUns.' 
her  mother  stayed  for  sereral  hoars,  whilst  her  sister  went  to  and 
returned  from  Blackheath,  whither  she  went  as  bearer  of  a  letter 
from  Mrs.  Phillips  to  W.  S.  P.  (one  of  the  referees);  that  on  the 
mornings  of  the  following  day,  Sunday,  the  26th  January,  Mr. 
Phillips,  as  it  had  been  arranged  he  should  do  on  the  day  preced- 
ing, went  to  the  lodgings  of  Mrs.  Phillips,  in  Bdwardes -square, 
and  remained  with  her  there  for  several  hours ;  that  on  the  next 
day,  Monday,  the  27th  January,  Mrs.  Phillips,  with  and  by  her 
husband*s  perfect  approbation  and  concurrence,  returned  home  to 
his  house,  and  that  she  and  he  slept  together  at  his  house  on  the 
night  of  that  day,  the  27tb  January,  and  thenceforth  lived  and 
cohabited  together  until  their  separation  in  October,  1842. 

Haggardy  D.,  in  opposition  to  the  Allegation^— This  AUe-  AaeoMnn. 
gation  18  opposed  on  the  Minutes  in  the  cause,  without 
reference  to  its  contents.  The  entry  in  the  Court-book,  on 
the  17th  of  April,  is  as  follows : — ^'  Toker  prayed,  and  the 
Surrogate  at  his  petition  decreed,  publication  oi*  the  evidence 
on  his  (Toker*s)  Additional  Article  :  present  Toller,  who  de- 
clared he  gave  no  Allegation  unless  exceptive  to  the  testimony 
of  witnesses :  on  admission  of  such,  if  any,  the  first  Ses- 
sion." On  the  first  Session,  according  to  the  Minutes  in  the 
Court-book,  it  stands: — *•  Toker  to  prove;  Toller  brought 
in  an  Allegation ;  on  admission  next  Court."  The  entry, 
'«  Toker  to  prove,"  mustHiave  been  taken  down  in  error,  as 
the  term  probatory  had  expired,  and,  in  fact,  publication 
had  passed  on  the  17th  of  April,  when  Mr.  Toller  declared 
he  gave  no  Allegation  unless  exceptive.  I  put  it  to  the 
Court,  therefore,  whether  the  Allegation  now  offered  can  be 
admitted  at  all.  The  Allegation  is  not  exceptive ;  it  grows 
out  of  the  9ch  article  o^  the  Libel,  and  the  circumstances 
pleaded  in  it  were  within  the  knowledge  of  Mrs.  Phillips 
when  the  admission  of  the  Libel  was  debated,  and  she  might 
have  offered  a  counter  plea  then.  To  plead  now,  when  the 
cause  has  been  concluded  a  second  time,  afler  publication 
has  passed  of  the  evidence  on  the  Additional  Article,  is  con- 
trary to  the  established  practice  of  the  Court. 

R.  Phillitnore,  D.,  on  the  same  side. 

VOL.  III.  3  N 
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Addamsy  D^  in  support  of  the  Allegmti€iii.^— Thk  is  noli 
to  be  an  exceptive  Allegation.  As  the  Libel  stood,  it w»m 
possible  to  counterplead  the  9t]i  article,  which  pksded'a 
en*  about  the  88th  January,**  and  **  on  or  about  the  M 
January,**  on  the  faith  of  the  report,  the  wife  vsitalB 
back.  When  the  original  paper  was  produced,  it  sppcMl 
that  the  report  is,  in  fact,  dated  on  the  28th  January.  Mv 
we  plead  that,  on  the  87th  January,  the  day  bdbKAr 
letter  was  written,  and  in  all  probability  two  days  bete 
it  was  received,  Mr.  Phillips  actually  took  his  wife  faakl* 
cohabitation.  The  Court  should  be  in  poasesnoD  of  si)  th* 
facts.  As  to  the  Minute  in  the  Court-book,  it  noit  ka 
been  erroneously  taken  down,  as  Mr.  Toller  did  not  ded^ 
he  gave  no  Allegation  unless  exceptive.  This  AUegatita  i 
only  ad  in/ornumdam  coiueieiftiam  Judieis.  The  irregskri^ 
rests  altogether  with  the  other  party,  who  ought  tska 
appended  the  document  to  the  original  plea,  and  should ka 
been  precise  as  to  the  dates. 

Robinsoi^t  D.,  on  the  same  side. 

Dr.  LusHiMOTON.— The  Court  has  to  determine  oa  At 
admissibility  of  an  Allegation  offered  at  a  very  late  pcM' 
the  cause,  and  I  apprehend  that  the  first  and  prindjal  ^ 
jection — independent  of  the  technical  objection,  as  to  tk 
precise  time  when  the  Allegation  was  offered,  after lU 
rescinded  the  conclusion  of  the  cause, — the  first  and  s^ 
Btantial  objection  to  its  admission  is,  that  it  contains  bmSB 
which  might  and  ought  to  have  been  pleaded  in  answer  i 
the  9th  article  of  the  Libel}  the  original  plea  in  the  cuut 

Now  I  must  consider  the  question  in  two  points  of  riev: 
first,  whether  or  not  the  Allegation  now  offered  might  sit 
with  equal  propriety  have  been  presented  to  the  Court  k 
way  of  answer  to  the  9th  article  of  the  Libel ;  and,  seoooATi 
supposing  it  might,  whether  any  circumstances  have  that 
occurred,  at  the  hearing  of  the  cause,  to  give  the  partj  t 
fair  justification  for  offering  this  Allegation  at  ao  late  a  period, 
when,  by  the  ordinary  rules  of  the  Court,  there  wosU 
have  been  no  opportunity  of  so  doing.  >y 

Now  the  9th  article  pleads  <*  that  the  cause  of  Mrs.  Fh3- 
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lips'  quitting  her  husband's  hoiise,  on  or  about  the  let  Dmc.  2U 
January,  1840,  having  become  known  to  their  relatives  and  n^i^ 
friends,  a  reference  was  made,  through  their  interposition  .n9^' 
and  advice,  to  two  of  their  friends,  confidentially  to  inquire 
into  the  grounds  of  the  charge  made  against  Mrs.  Phillips, 
who,  upon  an  investigation  of  the  circumstances  relating  to 
the  same,  reported  to  Mr.  Phillips,  on  or  about  the  28th 
January,  1840,  their  conviction  that  she  was  innocent  of 
any  criminal  conduct  with  Mr.  Charles  Ranney,  and  they 
adhrised  him  to  receive  her  back  again ;  that  Mr.  Phillips, 
believing  the  result  of  such  investigation  to  be  true,  on  or 
about  the  29th  January,  1840,  received  his  wife  back 
again  ;  not^  however,  before  he  had  exacted  a  solemn  pro- 
mise from  her  to  discontinue  all  communication  with  Mr. 
and  Mrs.  Ranney."  Now,  dismissing  for  a  moment  all  con- 
sideration as  to  any  defect  or  omission  in  the  form  of  this 
plea,  in  substance  it  is  clearly  to  this  effect: — That  Mr. 
Phillips,  having  his  suspicions  roused,  caused  an  investiga- 
tion to  be  made  into  the  conduct  of  his  wife  by -two  of  their 
friends,  and  received  a  report  of  the  result  of  that  investiga- 
tion from  those  friends,  and  that,  on  the  faith  of  their 
acquittal  of  her,  he  received  his  wife  back  again.  That  is 
the  substance  of  the  9th  article. 

Now,  the  Allegation  I  am  considering  pleads  to  this  effect : 
— "  That  Mrs.  Phillips  went,  accompanied  by  her  sister,  — 
D'lwn,  wife  of  William  Dawn,  to  the  residence  of  her  mother, 
at  Lanaravon,  in  the  county  of  Brecknock,  on  or  about  the 
day  of  January,  1H40,  and  returned  therefrom  (accompanied 
by  her  said  sister  and  mother)  to  her  lodgings  in  Edwardes- 
square,  Kensington,  early  in  the  morning  of  Saturday,  the 
25th  of  the  said  month,  having  travelled  all  night  by  the 
mail ;  that  soon  after,  to  wit,  later  in  the  morning  of  the 
same  day,  Mrs.  Phillips  (still  accompanied  by  her  mother 
and  sister)  went  to  her  husband's  chambers  in  the  Temple, 
and  there  saw  and  conversed  with  him,  and  where  she  and  he 
stayed  for  several  hours,  and  whilst  her  sister  went  to  and 
until  her  return  from  Blackheath,  whither  she  so  went  as 
bearer  of  a  letter  written  and  addressed  by  Mrs.  Phillips  to 
William  Scott  Preston,  a  witness  produced  and  examined 
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Die.  UL     nnce  the  pablicstion  of  the  original  ericlenee  in  An  CMik 
PhU^Ym     ^^  ^'^^l^  <^  Ml**  Phillips;  that»  oo  the  morning  cftbftl 

.h3^  lowing  day,  to  wit,  of  Sandaj,  the  S6th  oftheMUMii 
of  January,  Mr.  Phillipa  (at  it  had  been  arranged  tkkk 
should  do  on  the  day  preceding)  went  to  die  Mgiip ' 
Mrs.  Phillips,  in  £dwardes-square,  and  remained  vidi  kr 
there  for  aereral  hours;  that,  on  the  nest  day,  la«il,a 
Monday,  the  27th  of  the  said  month  of  Janusiy,  Ma 
Phillips,  with  and  by  her  hudiand's  perfect  approfaatkaai 
concurrence,  returned  home  to  hia  h(Miae»  and  that  Aiai 
her  husband  slept  together  at  his  houae  <io  the  night  of  ih 
said  Monday,  the  27th  of  January,  and  thenoeArom  fifcdai 
cohabited  together  until  their  aeparati<io  in  the  mall  if 
October,  1842,  pleaded  in  the  Libel/' 

Now  what  is  the  effect  of  this  plea  ?     Why,  in 
and  essence  it  is  neither  more  nor  leaa  than  this: 
tradict  the  9th  article  of  the  Libel,  by  alle^pg  tbat,preiiai 
to  the  receipt  of  the  report,  she  (Mrs.  Phillipa)  was  ifcoal 
back  by  her  husband,  and  that  their  cohabitation  wsi » 
newed ;  or  in  other  words,  that  it  was  not  the  resah  of  Ai 
report  of  her  innocence  that  she  was  ao  taken  back,  botlli 
this  took  place  before  the  investigation  had  conchidedarlh 
result  was  made  known.     Now  I  am  very  clearly  of  opioia 
that  this  Allegation  is  substantially  neither  more  nor  ka 
than  an  answer  to  the  9th  article  of  the  Libel,  and  thA  I 
would  have  been  admissible  as  an  answer  ;  and  i  am  noli 
present  able  to  see  why  it  was  not  offered  at  the  proper  ti« 
and  in  the  proper  shape  as  responsive  to  the  9th  artidetf 
the  Libel.   I  cannot  myself  see  any  such  want  of  exphcitnoi 
or  of  definite  statement,  in  the  Libel  (which  pleads  u  m 
usual  in  such  cases),  as  that  Mrs.  Phillips  had  not  saipb 
opportunity  of  alleging  these  facts  before  the  first  paUioi' 
tion  in  the  cause  as  well  as  now  ;  for  the  dates  are  u  o- 
plicit  as  I  could  expect  to  find  them,  and,  imleed,  mcMt  a 
than  oflen  happens  in  similar  cases.    Is  it  posaible  to  expect 
more  explicitness  than  ''  on  or  about  the   28th  Januorji' 
when  the  report  was  made  and  Mr.  Phillipa  was  advised  to 
take  his  wife  back ;  and  *'  on  or  about  the  29th  Jannsrji* 
when  he  received  her  back  again  ?     If  Mrs*  Phillips  bii 


m/kl  COK8I8TORY  COUJIT.  461 

1 9mf  inteiitiim  of  alleging  that  the  report  was  not  the  foun*  Dec.  2U 
m  daition  of  her  being  taken  back  to  oohabiution»  she  had  as  pi^^^^ 
iiHaiple  an  opportunity  of  pleading  it  before  as  now*  Pm^ 

II  i  For  the  reasons  I  have  now  stated,  therefore,  on  the  first 
H  pahai,  my  mind  is  entirely  made  up>  that  the  Allegation 
■  «f  Mrs.  Phillips  might  with  the  same  facility  have  been 
n  (atiifcd  at  an  earlier  period.  Bat  a  second  question  is  this  s 
f^  mmWbuetiier  any  thing  occurred  at  the  hearing,  or  any  thing 
I MNM  done  by  the  Court*  which  would  give  to  Mrs*  Phillips 
.  «ii  opportunity  of  bringing  in  her  plea  at  this  late  period, 
the  right  to  do  which  she  had  forfeited  by  neglecting  to  do 
it  at  a  prior  period  ? 

What  occurred  at  the  hearing  of  the  cause  ?    Looking  al 
the  9th  article  of  the  libd,  I  found  it  stated  there,  that  the 
firiends  to  whom  the  reference  was  made  had  reported  to 
lb*  Phillips,  on  or  about  the  88th  January,  that  she  was 
imiocent,  and  there  was  an  ambiguity  in  the  word  **re* 
'portecL"    Of  course,  so  fiur  as  the  Answers  of  Mr.  Phillips^ 
the  party^  were  concerned,  it  was  indifferent  whether  the  re- 
port was  verbal  or  in  writing ;  but  when  the  cause  came  to 
he  heard,  it  appeared  that  the  report  was  in  writing,  and 
iMii  a  verbal  report,  and  consequently  the  Courty  according 
to  the  established  rules  of  evidence,  could  not  receive  the 
jaral  testimony  of  witnesses  as  to  the  contents  of  a  written 
.document  in  existence,  and  in  the  custody  or  possession  of 
ilbe  party.     1  had  no  alternative  but  at  the  time  to  reject  the 
evidence,  or  rescind  the  conclusion  of  the  cause,  and  I  think 
it  is  greatly  to  be  lamented  that  the  plea  in  a  case  of  this 
kind  should  be  so  drawn  and  brought  before  the  Court, 
that,  the  party  having  the  original  document  in  his  own 
possession,  the  plea  should  have  been  calculated  to  mislead 
the  Counsel  on  the  odier  side,  who  did  not  take  an  objection 
wrhich  roust  have  prevailed  at  the  time  of  the  admission  of 
the  Libel ;  for  if  it  had  been  understood  that  the  report 
was  in  writing,  without  being  annexed,  or  a  statement  that  . 
it  had  been  lost  or  mislaid,  it  is  dear  that  the  artide  would 
have  been  objectionable,  and  must  have  been  reformed. 
But  the  misleading  in  consequence  of  the  9th  artide  of  the 
Libd  will  not  go  to  justify  the  present  plea,  fkur,  aa  I  said. 
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Allepition 
rejected. 


July  6. 
AaauMxiiT, 


whether  the  report  was  written  or  TCiiMdy  it  cqHfif  » 
quired  contradiction  in  the  first  inaCiaii<».  Under  time  ^ 
cumstancesy  I  followed  the  role  and  principle  UDionlf 
adopted  in  these  Courts«— 4hat  is,  I  did  not  admit  the  ai 
evidence,  but  rescinded  the  condasion  of  the  caui^  6rii 
purpose  of  allowing  the  party  to  brin^^  in  the 
such  document  being  in  existence.  IXies  tlua 
make  any  alteration  in  favour  of  Mrs*  Phillips?  I 
bend,  none  at  all.  It  was  a  matter  of  form,  lor  the  psipK 
of  keeping  the  proceedings  of  the  Court  regular,  ssd  ii 
order  to  get  at  the  truth  and  justice  of  the  case. 

Upon  these  grounds,  I  have  not  any  hesitation  in  i^fiif 
that  it  is  my  duty  to  reject  this  Allegation,  as  nothing  csiU 
be  more  inconvenient  and  unjust,  than,  where  the  Cooithi 
rescinded  the  conclusion  of  the  cause,  and  witnesKi  hm 
been  re-examined  as  to  facts  (the  whole  of  their  evidss 
being  merely  as  to  the  handwriting  and  grounds  sf  lb 
report),  to  permit  the  other  party  to  give  In  a  new  pks.  I 
this  course  were  allowed,  there  never  would  be  an  ssd  H 
the  proceedings ;  and  instead  of  elucidating  truth,  it  vsdl 
tend  to  choke  it.  Upon  these  grounds,  I  reject  this  Al^p 
tion.  I  consider  it  is  too  late.  If  it  was  intended  to  gm 
in  any  Allegation  at  all,  it  ought  to  have  been  before  pdbE* 
cation,  and  as  responsive  to  the  Additional  Article^  iaittii 
of  founding  it  upon  the  evidence  of  the  witnesses  tlvs* 
selves.  It  is  quite  impossible  for  the  Court  to  admit  isck 
an  Allegation  ;  I  therefore  reject  it. 


The  Argument  in  the  cause  was  now  resumed. 

Haggard,  D. — The  evidence  of  Messrs.  G.  and  ?•,  <■ 
the  Additional  Article,  puts  an  end  to  all  the  suggestifla 
that  the  investigation  was  not  a  real  and  b€md  Jide  inqta^ 
into  the  conduct  of  Mrs.  Phillips.  They  state  thst  Ife 
Phillips  laid  before  them  and  other  friends  (including  tv> 
barristers,  a  proctor,  and  a  solicitor)  certain  drcomstsocM 
in  his  wife's  conduct,  the  principal  points  being  the  gehg 
with  Mr.  R.  to  his  chambers ;  her  frequent  visits  st  Mr. 
R.'s  house,  and  stopping  there  against  her  husband's  repested 
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i^nnonstranee ;  that  they  called  before  them  all  the  parties  jhc,  ?1. 
•irhot  they  thought,  could  give  them  information  and  whoae  pj^^^ZI 
attiendance  they  could  procure ;  that  the  difficulty  which  met  PklBip9,' 
them  at  every  step  was  the  sanction  of  Mrs.  ]L»  who  was 
eopiizant  of  the  whole  ;  that  the  circumstances  of  suspicion 
^rere  so  indefinite,  or  so  mixed  up  with  the  sanction  of  Mrs. 
II*  (who  was  giving  her  countenance  to  Mrs.  Phillips  at  the 
time  of  the  inquiry),  that  nothing  could  be  established, 
whilst  Mrs.  Phillips'  solemn  asseverations  of  her  innocence 
impressed  them  with  a  conviction  that  she  was  not  guilty, 
though  indiscretion  was  admitted  by  her.  After  this  in- 
quiry, attended  by  such  a  result^  Mr.  Phillips*  as  a  man  of 
high  honour  and  correct  feeling,  was  bound  to  receive  his 
wfe  back  into  his  confidence,  and  to  obliterate  from  his 
mind  all  past  recollections.  If  he  had  connived  at  the  guilt 
af  his  wife,  cui  bono  any  inquiry  at  all?  It  is  said  we  should 
explain  the  gap  in  the  history  between  January,  1840,  ami 
January,  1841 :  but  we  have  only  to  shew  the  guilt  of  Mrs. 
Phillips,  and  if  it  be  alleged  that  Mr.  Phillips  was  con- 
niving at  her  renewed  intercourse  with  Mr.  R.,  that  is  for 
the  other  side  to  establish.  The  interrogatory,  as  to  the 
liiBowledge  of  Mr.  Phillips  that  the  child  born  in  the  in- 
terval was  not  his,  is  negatived  by  both  the  witnesses  to 
rwhom  it  is  put.  There  is  nothing  in  the  evidence  of  Hod- 
'getts,  Mr.  R/s  servant,  to  shew  that  what  occurred  there 
'was  brought  to  the  notice  of  Mr.  Phillips,  who  could  not 
know  it  unless  he  had  acted  the  part  of  a  gaoler,  or  hired  a 
person  to  watch  his  wife.  Perrett  says  that,  upcm  one  occa- 
sion, he  did  make  an  inquiry  of  his  wife  as  to  where  she  had 
been,  and  the  reply,  that  she  had  slept  at  her  sister's,  who 
was  ill,  was  sufficient  to  lull  suspicion.  [Pbr  Curiam^*— 
Perrett  says:  '*  She  usually  returned,  when  she  did  return, 
idbout  ten  at  night ;  but  a  great  many  times  she  slept  out." 
This  is  the  pinching  part  of  her  evidence.]  But  she  says 
that  the  fad  €(f  her  visiting  Mr.  R.  was  not  known  to  Mr. 
PbilKps,  negativing  the  interrogatory  put  to  shew  that  these 
Tisits  were  with  his  sanction.  With  regard  to  the  boat 
given  by  Mr.  R.  to  the  sons  of  Mr.  Phillips,  the  latter,  it 
appears,  was  displeased  with  the  children,  and  desired  them 
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Die.  21.      never  to  go  to  Mr.  R.'t  ai^iii,  and  so  fkr  as  he  knew,  te 
Pki^        wat  an  entire  ceaaadoh  of  interoourse  between  hit  vifcai 

pIS^'  Mr.  R.  The  resort  of  Mrs.  Phillips  to  Dieppe,  m  lMi,« 
in  ooniequenoe  of  her  ill-health,  and  though  Mr.  ¥tiS^ 
profeadona!  engagements  prevented  him  from  mccaufmft^ 
her,  she  had  guarantees  in  her  daughter  and  maid^nld^ 
had  introductions  to  families  resident  there.  The  Iri^ 
rogatory,  put  to  shew  that  Mr.  Phillips  knew  Iris  wkm 
associating  with  Mr.  R.  at  Dieppe,  is  expressly  vepAtd 
The  husband  stands  before  the  Court  as  a  man  of  haw; 
who  has  conducted  himself  kindly,  aflectionatdy,  sod  wii 
confidence  towards  a  wife  by  whom  his  trust  was  aboai 

jR  Pkiiiimoref  D.,  on  the  same  side,  dted  AfosrMSf. 
Moorwm,  Rix  v.  /2tx/  Fortter  ▼.  Forgter,  SaaaAn,  ft 
Mairim.f  Rogers  v.  Rogert.X  Timmimgs  t.  Timmup\ 
Ijnering  ▼•  Ljonering,^  Giipin  r.  GUpin^  Hoar  y.  Hm^ 
Hodges  V.  Hodges^**  and  Crewe  ▼•  Crewe, 

Pkr  Curiam.-— You  say  that  no  degree  oi  ncgiigaK 
will  do  unless  there  be  corrupt  intenticm  on  the  paitnf  tk 
husband  ? 

R.  PhUlmart,-^!  say  that  Lord  Stowell  held,  in  Mmrm 
▼•  Moormm,  that  there  must  be  corrupt  intention ;  tfastnoe 
negligence  is  not  sufficient. 

AddamSf  D. — It  is  said  we  have  given  in  no  pica,  k 
Timmingi  v.  TinmnngSt  it  was  expressly  held  thi^  ''is  i 
suit  for  separation  by  reason  of  adultery,  the  husband  anS 
prove  his  case,  so  that  his  own  evidence  shall  not  creslei 
bar  by  reason  of  connivance  or  compemsaiio  crhrnmis;  krd 
such  evidence  the  wife  is  entitled  to  the  full  benefit.*'  Tht 
Court  has  been  told  that  there  must  be  evidence  of  a  eD^ 
rupt  intention  ;  but  Crewe  v.  Crewe  proves  the  contrary.  I 
acquit  Mr.  Phillips  of  corrupt  intention  ;  but  I  say,  in  tbe 


*  3  Hagg.  E.  R.  75.  f  Lib.  z.  Di^  t. 

:  3  Hagg.  £.  R.  67.  §  Ibid.  76. 

11  Jhid.  85.  1  llmL  137. 

**  Ibid.  118.  Upon  tliis  case  being  referred  to,  the  Cooar  •aid:'- 
"  I  cannot  bear  to  hear  tliat  case  cited  ;  it  was  the  ea«»e  of  a  mao  vki 
led  his  wire  into  the  arms  of  an  adulterer,  and  yet  was  allowed  to  btie 
a  divorce.** 
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words  of  Lord  Stowell,  in  that  case^  that  he  awaked  too      Dec  21. 
late  :  nay,  he  did  not  awake  of  himself,  nor  hj  the  clamour     pjL^Z^y 
of  the  world  ;  he  did  not  4Ct  till  his  wife  took  herself  away       i^ft^^c 
from  him.     There  is  no  case  in  which  the  husband  obtained 
a  separation  where  the  wife  has  slept  out  night  after  night, 
and  would  not  give  her  husband  any  account  of  where  she 
had  been.      The  report,  now  produced^  is  most  unsatis- 
factory ;  nothing  could  tend  more  to  create  suspicion  in  the 
husband's  mind.     It  amounts  to  this:  we  have  no  actual 
proof  of  adultery  ;  you  are  aware  of  the  facts,  and  if  it  is 
your  wish  that  she  should  return,  she  may  alter  her  conduct. 
He  now  expressly  charges  her  going  to  his  chambers  with 
Mr.R.,  in  1839,  as  an  act  of  adultery  :  has  any  additional 
fact  come  to  his  knowledge  of  which  he  was  ignorant  at  the 
time  of  the  investigation  ?     Both  the  referees  say  that  the 
result  of  the  investigation  was  unsatisfactory ;  and  if  Mr. 
Phillips  is  not  fixed  with  a  knowledge  of  his  wife's  adultery  at 
that  time,  I  do  not  see  how  he  can  now  bring  that  fact  forward 
as  an  act  of  adultery.     In  Dunn  v.  Dunn*  Sir  John  NichaU 
said :  **  If  the  adultery  is  forgiven  with  such  extreme  facility 
as  to  shew  no  sense  of  injury,  and  no  care  is  taken  to  pre- 
vent it  from  happening  again,  then  the  husband  has  no 
ground  of  complaint:  he  has  encouraged  the  adultery  by 
his  conduct,  and  Courts,  allowing  such  facility,  instead  of 
being  the  guardians  of  morality,  encourage  corruption." 
It  is  said  that  our  case  is  based  upon  the  interrogatories ; 
but  it  is  almost  established  by  the  evidence  in  chief.     What 
I  charge  Mr.  Phillips  with  is  not  a  wilful  design  of  expos- 
ing his  wife  tn  seduction,  but  I  am  satisfied  he  must  have 
been  cognizant  of  her  adultery. 

Robinson,  D.,  on  the  same  side. —  It  is  said  that  there  is  no 
proof  that  Mr.  Phillips  was  pandering  to  or  conspiring 
against  his  wife;  that  is  not  the  case  set  up  by  us,  wliich  is, 
that  he  was  cognizant,  or  must  by  law  be  supposed  to  have 
been  cognizant,  of  his  wife's  adultery  ;  and,  having  slept  so 
long  over  his  injury,  has  awakened  too  late.  The  report 
was  not  a  verdict  of  acquittal.      [Pkb  Curiam. — No ;  it 
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Die  91.  tUtes  that  ^  ahe  may  alter  her  ooodiic^  ;*  to  that  it  iida  | 
there  must  have  been  nomethitig  wron^  in  it.  The  LW  j 
does  not  correctly  state  the  result  of  the  report]  Ili 
morally  impossible  tliat  the  subsequent  sdultery  ouoU  Iw 
been  carried  on  in  such  an  open,  undisguised  manncrt  vik 
out  exdtini^  the  attention  of  Mr.  Phillips,  and  "mcrep 
dve  conniirance  is  as  much  a  bar  as  active  caoapnif 
Moorsom:y*  Moonom. 

Haggard. — The  conclusion  of  the  judgment  in  thstiof 
case  is — *'  The  question  is»  whether  he  contribuled  wilki 
corrupt  intention." 
Cur.  adv.  vulL      Per  Curiam. — The  case  must  stand  over. 


Dec.  SI. 

JUDOMIIIT. 


What  18  evi- 
dence   of    I'OIl' 

iiiviince. 


Dr.  Lushinotom. — It  is  necessary  in   this  case  thi/ 
should  commence  my  judgment  by  giving  some  faridfi» 
tory  of  the  parties.     The  marriage  between  them  took||M 
in  the  year  1825,  and  the  issue  since  the  marriage  ii  si 
children.    The  profession  of  Mr.  Phillipa  is  that  of  abm 
ter  and  conveyancer ;  and  it  appears  by  the  evidence  tfaH 
was  in  the  habit  of  leaving  home  about  eight  o'dodi  in  it 
morning,   and  of  returning  at  six  to  dinner.    Thcj  U 
various  residences :  the  only  residences  necessary  for  at  Hj 
notice  are  those  at  Sloane  Street,  Eccleston  Street,  mt 
lastly  in  Kensington  Square.     The  final  separation  btcn$ 
the  parties  occurred  on  the  8th  October,  1842. 

That  Mrs.  Phillips  has  been  guilty  of  adultery  thcffi 
most  ample  proof;  indeed  the  defence  was  grounded  tdii 
on  the  alleged  conduct  of  Mrs.  Phillips*  and  the  only  fi» 
tion  I  have  to  determine  is,  whether  Mr.  Phillips  hsi,  If 
his  own  conduct,  forfeited  a  claim  to  a  separation,  vksk 
otherwise  would  be  decreed  as  a  matter  of  course. 

The  offence  with  which  Mr.  Phillips  is  charged  is  in  tktf 
Courts  termed  ''connivance  :"  its  legal  acceptation  mnAk 
considered  hereafter ;  but  it  is  at  first  sight  evident  thsl,  ii 
order  to  ascertain  whether  a  husband  has  connived  st  Ai 
adultery  of  his  wife,  the  following  pointa  roust  alwsjili 
borne  in  mind.  First,  what  acts  were  done  by  the  irtt\ 
secondly,  what  came  to  the  knowledge  of  the  husbsad; 
thirdly,  what  might  reasonably  have  come  to  hia  knowled^;  I 
or,  in  other  words,  supposing  reasons  for  inquiry  euitA 
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what  might  whh  ease  have  been  discovered ;  fonrthljr,  what      Dbc.  21. 
the  husband  did  do,  and  what  he  did  not  do.    I  do  not     pt^^  . 
mean,  in  the  course  of  this  inquiry,  specificallj,  on  each       .nide^ 
<x;casion,  to  follow  up  all  these  matters;  but  these  are  the 
main  objects  of  investigation  to  which  my  attention  must  be 
directed. 

In  August,  1839,  Mrs.  Philh'ps,  for  the  benefit  of  her  The  &cu 
health,  went  to  Dieppe,  where  she  became  acquainted  with  V^^^^f^^ 
Mr.  and  Mrs.  Ranney.  In  the  autumn  of  that  year  she  re- 
turned home,  and  the  acquaintance  thus  contracted  conti- 
nued, when  Mr.  and  Mrs.  Ranney  had  come  back  to  their 
residence  at  Limehouse.  This  acquaintance  met  with  no 
disapprobation  on  the  part  of  Mr.  Phillips,  nor  does  there 
appear  at  that  time  any  reason  why  it  should.  In  December, 
1889,  Mrs.  Ranney  made  a  visit  to  Mr.  and  Mrs.  Phillips,  at 
their  house  in  Sloane  Street^  and,  according  to  the  evidence 
of  Oullick,  the  only  witness,  she  had  been  there  before. 

Now  I  must  look  at  the  testimony  of  this  witness.  She  is 
examined  on  the  8th  article  of  the  Libel,  and  she  states  that 
she  lived  as  cook  in  the  service  of  the  parties  in  the  cause 
three  times,  altogether  five  years  and  a  half;  she  does  not 
remember  how  long  and  when  each  time  exactly ;  she  lei^ 
them  last  in  July,  1840.     She  says : — 

I  remember  Mrs.  Ranney  beinjsr  on  a  visit  to  Mrs.  Phillips  at 
No.  129,  Sloune-street,  in  the  December  before  I  last  left  them :  it 
was  before  Christmas.    She  had  been  staying  there  at  other  times, 
and  I  cannot  say  how  long  she  was  there  then ;  she  has  been  as 
much  as  a  fortnight  or  three  weeks  at  a  time.    Daring  this  last 
visit,  her  husband,  Mr.  Ranney,  dined  at  our  house  about  two  or 
three  times  a  week  ;  he  breakfasted  there  pretty  well  every  morn- 
ing.    Mr.  Phillips  usually  left  his  house  at  about  eight  oVlock  in 
the  morning,  and  Mr.  Ranney  did  not  come  to  the  house  till  after 
i'     Mr.  Phillips  had  gone  out.     I  had  to  clean  Mr.  Ranney's  boots 
4    two  or  three  times  a  week ;  that  is,  when  he  dined  at  our  bouse, 
^    he  used  to  leave  his  hoots  there  at  night,  and  I  had  to  clean  them. 
^    One  morning,  Mr.  Phillips  asked  me  (seeing  the  boots)  whose 
.    they  were ;  I  told  him  they  were  Mr.  Ranney*^,  and  he  seemed 
surprised.     He  said,  that  he  thought  Mr.  Ranney  went  home  to 
Limehouse  to  sleep.     I  only  said,  I  did  not  know. 

Then  she  says  she  knows  nothing  of  what  passed  between 
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Dec.  91.      Mr.  and  Mrs.  Phillips  concerning  Mr.  Rannej,  and  iitM  I 

P^i^s  T      "^  ^^^  ^^'  P^^^^P"  ^^  ^i**  Kmnnej  came  to  bk  hoMt  ■  J 
PkH^,'     the  morning  I 

Now  the  effect  of  this  evidence  1  apprehend  to  b^  fi<  I 
that  it  distinctly  proves  that  Mrs-  Ranney  slept  in  the  hs  I 
during  the  whole  period  ;  and  aecondly,  that  it  don  ii  I 
prove  that  Mr.  Ranney  ever  slept  in  the  hooae  doriafe  fk  I 
time.  There  is  no  evidence  to  satisfy  me  of  that  fact;  b  I 
cause  I  cannot  infer  from  the  mere  circumstance  of  Im ball 
being  left  to  be  cleaned  any  conclusion  (though  it  auji^l 
be  altogether  improbable)  that  Mr.  Phillips  was  oc^gnisaltf I 
the  fact  of  Mr.  Ranney  having  slept  even  in  the  ncighhaB 
hood.  As  the  witness  does  not  state  that  Mr.  Rosff  il 
that  time  did  sleep  in  the  house,  and  as  there  is  no  evidai  I 
to  satisfy  roe  that  it  was  so,  can  I  presume  that  he  dMa  I 
sleep  ?  It  appears  that  the  visits  of  Mr.  Ranney  M^  I 
mornings  never  came  to  the  knowledge  of  Mr.  Phillip^k  I 
the  witness  states  that  she  never  apprised  him  thereof;  H 
only  circumstance,  therefore,  that  seems  to  have  beaiit'l 
likely  to  excite  a  suspicion  on  the  part  of  Mr.  Phillipi  vbI 
the  mere  fact  of  finding  the  boots  left  to  be  cleaned;  «i  Ij 
cannot,  under  all  the  circumstances,  consider  it  JMfc4 
impute  to  Mr.  Phillips  want  of  vigilance  on  this  aoosaH 
And  I  must  always  bear  in  mind  that,  during  all  this  te  1 
Mrs.  Ranney  herself  was  in  the  house,  a  circumstance i4  1 
cient  to  have  taken  away  any  suspicion  that  could  creep  i^ 
the  mind  of  Mr.  Phillips. 

The  circumstances  detailed  in  the  Tth,  8th^  and  9th  a^ 
cles  of  the  Libel  ought  in  due  order  to  be  now  considcfrf; 
but  I  must  Mj  that  they  are  most  inconveniently  arrang^ 
the  7th  article  pleading  facts  subsequent  to  those  in  the  Sdk 
I  find  no  evidence  as  to  the  7th  article  at  all,  and  only  tba 
of  GuUick  as  to  any  of  the  main  facts  pleaded  in  the  tt; 
and  1  have  already  examined  that  evidence.  Beyond  vhH 
1  have  stated,  it  proves  nothing  but  a  separation  defod^ 
I  aay  Guliick  is  the  only  witness  examined  as  to  theSthsil^ 
de,  because,  as  to  the  general  statement  it  unquestifNiablf 
is  so;  there  are  other  witnesses,  it  is  true;  but  to  notluBf 
but  a  parenthesis  therein  contained,  namely^  Mr.  Phillip 
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Msenpatioii  in  his  profession.  Now,  it  it  a  Utile  ttngulsoTv  Dbc.  tK 
biikihg  at  the  importance  of  this  fact,  bj  what  good  fbrtane 
it  is  that  this  very  important  fact  does  come  out  in  eridence. 
it  -  applies  to  the  statement  of  Mr.  Ranney  coming  to  the 
llDO^e  every  morning  after  Mr.  Phillips  went  to  his  office  to 
|Mend  to  his  business  there ;  but  it  is  in  a  parenthesis:  this 
iMjportant  fact  is  altogether  unconnected  with  any  drcum- 
■iRnces  stated  in  the  article : — I  say  it  is  very  fortunate  that 
circumstance  does  so  come  out. 
The  9th  article  pleads  that  Mrs.  Phillips  left  her  husband's 
about  the  1st  January,  1840;  that,  immediatdy  after, 
hivestigation  before  Mr.  Preston  and  Mr.  Grainger  took 
»,  and  that  they  recommended  that  Mr.  Phillips  should 
her  back.  I  think  it  convenient,  in  the  first  instance, 
I  comment  upon  any  part  of  the  evidence,  to  read 
report.  No  doubt  the  circumstances  upon  which  that 
was  founded  came  to  the  knowledge  of  Mr.  Phillips ; 
jHrt  how  much  of  the  facts  were  within  the  o^nisanoe  of  the 
ilVfiters  I  have  no  means  of  ascertaining.  I  will  only  observe^ 

re  I  read  the  report,  that  their  being  desired  to  examine 
the  conduct  of  Mrs.  Phillips  shews  that  she  had  been 
Muarged  with  indiscreetness,  or  something  worse,  with  Mr. 
JUnney.     The  letter  is  in  the  following  words  :*- 

Blackhesth,  Jan.  28,  1840. 
My  dear  Phillips, 

We  have  seen  the  various  persons  sent  to  us  to  be  ex- 
linad.  Nothing^  we  could  learn  criminated  Mrs.  Phillips.  You 
folly  aware  of  all  the  facts  of  the  case,  and  we  think,  if  it  is 
jowr  wish,  by  Mrs.  Phillips'  returning  to  ht*r  home,  she  may, 
from  the  misery  she  has  endured  and  caused  you,  alter  her  con- 
duct entirely,  and  become  a  pattern  to  all  of  us.    Our  conriction 

is,  that  Mrs.  Phillips  is  innocent. 

W.  Scott  Preston, 

W.  D.  Grainger. 

Now  let  us  consider  a  little  what  is  the  result  of  this  let- 
imtf  and  what  ought  to  have  been  the  impression  made  on 
the  mind  of  Mr.  Phillips  upon  perusing  it.  Looking  at  the 
%rfao1e  letter  together,  and  especially  the  last  passage,  it  is  a 
deer  acquittal  of  all  guilt,  after  having  seen  the  various 
persons  sent  to  thepi  for  the  purpose  of  being  examinedf 
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Dm.  81.  and,  as  I  shall  presently  shew,  from  the  evidence  of  the  two 
PhWifiM  T.  S^ntlemen,  the  investigation  was  a  hondjide  one.  At  the 
PkUlipt,  same  time,  it  is  quite  evident  that  an  impression  must  have 
heen  made  on  the  miml  of  each  gentleman,  that  Mrs.  Phillips 
had  been  guilty  of  acts  of  at  least  gross  indiscretion^  for,  if 
they  had  acquitted  her  altogether,  they  would  have  recom- 
nended  Mr.  Phillips  to  take  her  home  to  his  house ; 
they  say,  «*  You  are  fully  aware  of  all  the  facU  of  the 
and  '*  if  it  is  your  wish,**  not  prescribing  it  to  hns  as  a  diitjr, 
but  leaving  it  to  his  choice ;  «<  by  Mrs.  Phillips'  retamiog 
to  her  home,  she  may,  from  the  misery,  she  has  endured  **— 
now  the  misery  she  had  endured  could  only  have  arisen  fnm 
a  sense  of  impropriety  on  her  part  The  effect  of  this  report 
is  stated  in  the  evidence  of  these  two  gentlemen  on  the  8e> 
oond  occasion  of  their  examination,  it  having  unfortuTiatdy 
happened  th«l|  in  the  first  instance,  a  written  document  was 
pleaded  without  being  produced,  and  this  led  to  a  further 
plea  and  evidence.  Now  it  appeared  from  the  testimony  of 
these  gentlemen  when  they  were  first  examined,  that  they 
considered  it  a  very  painful  investigation,  but  that  every 
step  was  taken  that  could  be  adopted  to  ascertain  the  troth, 
— *to  what  extent  the  admitted  indiscretion  (as  Mr.  Grainger 
says)  of  Mrs.  Phillips  had  carried  her. 

It  appears  that  one  circumstance  made,  very  properly,  a 
very  strong  impression  upon  the  mind  of  these  gentlemen, 
and  that  was  the  countenance  given  by  Mrs.  Ranney.  Mr. 
Grainger  says  :  '*  I  am  quite  sure  that  whatever  circum* 
stances  were  brought  before  us  of  a  suspicious  kind,  they 
were  covered  and  counteracted  by  Mrs.  Ranney 's  presence 
and  approval."  And  to  be  sure  it  must  have  appeared  to 
these  gentlemen  extremely  difficult,  if  not  impossible,  to  con- 
clude that  a  wife  could  have  connived  at  an  adulterous  inter- 
course between  a  married  woman  and  her  own  husband. 

The  conclusion  did  not  appear  to  these  gentlemen  to  be 
altogether  satisfactory.  I  do  not  think  it  necessary  to  travel 
minutely  through  the  evidence ;  but  Mr.  Preston  states,  in 
his  evidence,  amongst  other  matters,  that  on  Mrs.  Phillips' 
return,  '*  it  was  agreed  that,  for  a  time,  such  period  as  a  year 
or  two,  soine  respectable  female  companion  should  reside 
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with  her ;  in  pursuance  of  which  her  mother  came  up,  as  I      Dec,  81. 
believe."     To  this  drcumstance  I  shall  presently  advert*  py&pt^ 

Now  I  look  to  the  conduct  of  Mr.  Phillips ;  it  is  from  the  .n^p«» 
report  that  he  must  have  formed  his  own  judfpinent ;  and  as 
far  as  the  evidence  will  enable  me  to  judge^  Mr.  Phillips,  as 
to  all  parts  of  this  transaction^  was  entirely  blameless.  He 
ibund  cause  of  strong  suspicion  against  his  wife,  but  no 
adequate  proof;  he  referred  the  case  to  moU  competent 
judges  (for,  looking  at  who  were  the  referees,  I  am  satis- 
fied the  fact  is  so) ;  a  bond  fide  investigation  was  carried 
through,  as  far  as  the  evidence  goes,  with  diligence  and 
energy,  and  the  result  was  an  acquittal.  How  that  acquittal 
was  produced,  perhaps,  Mr.  Phillips  did  not  distinctly 
know ;  but  if  he  did,  it  was  impossible  that  the  impression 
made  on  the  mind  of  Mr.  Preston  and  Mr.  Grainger  should 
not  have  been  made  on  his  mind  also,  namely,  that  the 
countenance  given  by  Mrs.  Ranney  to  the  intercourse  .be- 
tween her  husband  and  Mrs.  Phillips  must  have  shewn  that 
it  was  of  an  innocent  character :  it  was  a  circumstance  which 
fairly  bore  upon  the  result,  and  Mr.  Phillips  had  a  perfect 
right  to  take  it  into  his  consideration  in  the  conduct  he  sub- 
sequently adopted. 

I  am  of  opinion,  therefore,  that  Mr.  Phillips  was  fully 
justified  in  taking  his  wife  home,  and  more  especially  when 
I  consider  the  situation  of  himself  and  his  family  ;  because 
1  am  to  recollect  that  he  had  at  that  period  five  children,  and 
but  a  small  fortune,  and  he  had  no  right  to  say  that  he  would 
not  receive  back  his  wife  who  had  been  declared  innocent,  at 
all  events,  of  criminality,  though  guilty  of  some  indiscretion. 
I  consider  in  my  own  mind  that  he  was  justified  in  what  he 
did.  But  now  a  new  consideration  arises,  to  which  the 
attention  of  the  Court  must  be  very  specially  directed. 

Mr.  Phillips,  at  the  time  he  took  his  wife  back,  was  fully 
aware  of  all  the  indiscretion  which  she  had  committed;  he 
knew  of  her  gross  indiscretion,  for  it  can  be  characterized 
by  no  other  expression ;  of  her  improper,  though  not  guilty, 
intimacy  with  Mr.  Ranney ;  he  knew  she  had  not  been  ac^ 
quitted  of  great  indiscretion ;  this  the  report  in  effect, 
though  not  in  words,  clearly  shews.    Before  the  discovery, 
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Die  21.  and  before  the  subsequent  investigation,  the  yerj  largest 
PIMd9  y  Allowance  must  hare  been  and  ought  to  have  been  made  for 
JPkMfn.  Mr.  PhiHips'  ignorance  of  any  misconduct  on  the  part  of 
his  wife.  His  professional  avocations  deprived  him  of  all 
the  ordinary  opportunities  of  observation ;  the  many  years 
their  married  life  had  lasted ;  the  number  of  chOdren*  the 
issue  of  that  marriage ;  the  fact  of  Mr.  Ranney  being  t 
married  man,  and  the  countenance  afforded  by  Mrs.  Ran- 
ney's  presence ; — all  these  circumstances  had  combined  lo 
prevent  any  suspicion  of  his  wife's  guilt  from  entering  hit 
mind.  But  the  state  of  circumstances  being  now  changed* 
and  the  eyes  of  Mr.  Phillips  being  opened,  it  clearly  becane 
his  duty,  so  far  as  was  possible,  consistent  with  his  profes- 
sional engagements,  to  watch  the  conduct  of  his  wife  with 
the  greatest  vigilance.  Guilty  she  was  not  to  be  deemed  ; 
very  indiscreet  she  had  been,  and  Mr.  Phillips  knew  it. 

It  would  appear,  from  the  first  examination  of  Mr.  Grani- 
ger  and  Mr.  Preston,  it  was  arranged  that  some  female  rela- 
tion should  reside  in  the  house  for  some  time  after  the  return 
of  Mrs.  Phillips,  as  a  guarantee  for  her  conduct.  This,  so 
far  as  appears  from  the  evidence,  was  not  effected.  But,  on 
the  other  hand,  I  am  not  clear  that  such  an  arrangment  was 
ever  pressed  upon  Mr.  Phillips ;  and,  besides,  1  muat  make 
some  allowance  for  this  consideration,  that  it  might  have 
been  difficult  to  find  a  person  who  would  undertake  so  dis- 
agreeable a  task,  and  that,  considering  Mr.  Phillips'  means, 
the  expense  might  have  been  burthensome  to  him.  I  think  I 
cannot  with  justice  draw  any  inference  from  the  non-com- 
pliance with  this  arrangement,  if  indeed  it  was  ever  pro- 
posed to  Mr.  Phillips  himself. 

The  period  which  the  Court  has  now  to  look  to  is  from 
the  return  to  cohabitation  in  January,  1840,  and  the  trans- 
actions which  took  place  during  that  time. 

It  appears  that  Mr.  Phillips  changed  his  residence  from 
Sloane-street  to  Eccleston-street  in  March,  1840.  During 
the  whole  of  that  year,  1  do  not  find  any  evidence  of  a  re- 
newal of  her  acquaintance  either  with  Mr.  Ranney  or  Mrs. 
Ranney ;  the  ordinary  presumption  must,  therefore,  prevail, 
that  the  parties  continued  to  live  together  without  any  cause 
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of  separation  arising^  or  any  misconduct  on  the  part  of  Mrs.      Dbc.  81. 

I  must  now  direct  my  attention  to  the  facts  pleaded  in  the  l^^Spt! 
llth,  12th,  13th,  14th,  and  15th  articles,  and  all  these  relate 
to  the  year  1841.  The  facts  pleaded,  stated  generally,  are 
as  follow:  that,  in  Fehruary,  1841,  Mr.  Ranney  took  a  house 
in  Chester  Street,  Pimlico ;  that  Mrs.  Phillips,  from  the  9th 
to  the  23rd  Fehruary,  1841,  resided  in  lodgings  in  Edwardes 
Square,  Kensington,  on  the  plea  of  ill-health,  the  same  lodg- 
ings she  had  resided  at  when  she  quitted  her  husband's 
house  in  January,  1840 ;  that  Mr.  Phillips  removed  to  Ken- 
sington Square  at  Lady  Day,  1841,  and  the  articles  set  forth 
an  adulterous  intercourse  in  much  detail ;  but  I  must  take 
the  facts  from  the  evidence^  not  from  the  plea. 

Three  witnesses  have  been  examined  on  these  articles,-— 
Hodgetts,  Perrett,  and  Catherine  Wootton.  Now  Hod- 
getts*  evidence  is  very  important  testimony  in  the  cause. 
She  is  a  char-woman,  who  was  hired  to  go  and  live  with 
Mr.  Ranney  (she  states  she  was  hired  by  him  and  Mrs. 
Phillips),  at  the  house  of  Mr.  Ranney,  because  Mrs.  Ran- 
ney and  her  children  had  gone  into  Devonshire;  and  on 
the  12th  and  13th  articles  she  gives  this  evidence  i — 

I  continued  servant  at  Mr.  Ranney 's  house  till  the  following 
Midsummer.  On  the  Monday  morning  after  I  wept  there,  Mrs. 
Ranney  and  her  three  children  left  for  Devonshire;  Mr.  Ranney 
went  with  them,  but  he  returned  the  same  night.  On  the  follow- 
ing morning,  Tuesday,  Mrs.  Phillips  came  to  the  house,  and  from 
that  time  forward  she  was  in  the  habit  of  coming  sometimes  twice 
a  week.  Sometimes  she  slept  there :  full  ten  times  she  has  slept 
there.  She  would  sleep  there  one  night,  stop  all  next  day,  and  go 
away  at  night.  She  dined  there  many  times  with  Mr.  Elanney,  he 
and  she  alone. 

It  will  be  better,  1  think,  to  postpone  my  observations  on 
this  evidence  till  I  have  taken  the  whole.  This  witness  also 
deposes  to  the  fact  of  Mr.  Phillips's  boys  going  to  Mr.  Ran- 
ney's  house  and  seeing  Mrs.  Phillips  at  Mr.  Ranney's 
house : —  ^ 

ThoQe  two  boys  were  in  the  habit  of  *coming  to  Mr.  Ranney^t, 
not  every  day,  but  very  often.    They  were  used  to  come  to  me 
VOL.  in.  Sp 
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Dec,  91.       when  their  mother  was  not  there ;  they  did  not  coom  to  ne  k^ 

prZr"        bat  they  did  see  her  there  severe!  timee.     They  had  refrftkacg 

PkifHpf'     ^^  ^^'  RaDney's ;  it  was  io  the  parlour,  when  their  nother  la 

there»  and  I  believe  that  she  did  give  them  cake  and  wise  i 

times. 

Then  she  is  interrogated  as  to  the  knowledge  of  tfaii  If 
Mr.  Phillipsy  and  as  to  the  fact  of  a  model  of  a  ship  gifi 
to  the  hoys  by  Mr.  Ranney,  and  she  says  :— 

What  Mr.  Phillips  knew  or  what  he  did  not  know,  I  nM 
ssy ;  I  csnnot  form  any  judgment  about  it.  I  remember  Ik 
Hanney  giving  a  mode!  of  a  ship  (of  a  great  aise)  to  one  of  Mi; 
Phillips's  sons,  and  the  boy  took  it  away  with  him — took  itk«4 
as  I  believe.  Mr.  Phillips  did  (as  I  believe)  know  hb  so«  U 
the  model  of  the  ship,  because  I  remember  Mrs.  Phillips  m^ 
that  he  would  not  let  them  have  it  on  the  water,  as  it  was  dalfi^ 
ous ;  but  whether  he  knew  who  gave  it  to  them  I  eannot  sty. 

Now  I  roust  observe  that  this  Is  evidence  upon  whidi 
cannot  rely;  it  is  roere  hearsay ;  it  is  no  proof  of  the  Itf 
by  her. 

The  next  witness  is  Isabella  Perrett.  She  states  ^tui  it 
lived  in  the  service  of  the  parties,  as  housemaid,  for  M 
four  months,  in  the  year  1841,  and  she  removed  withdvi 
from  Eccleston  Street  to  Kensington  Square. 

Af^er  we  were  settled  in  the  square,  I  know  that  Mrs.  PhSp 
was  in  the  constant  habit  of  associating  with  Mr.  Charles  RaoMf. 
whom  I  knew.  I  have  seen  him  come  to  the  aqoare,  where  k 
waited  till  she  went  out  to  him  in  the  morning;  other  dayslltf* 
gone  with  her  to  his  house.  She  met  him  in  one  way  or  ods 
almost  every  day  after  Mr.  Phillips  had  left  home.  Sheoaslf 
returned  (when  she  did  return)  about  ten  at  night ;  but  a  pat 
many  nights  she  slept  out.  I  cannot  say  what  waa  known  tolki 
Phillips  besides  the  circumstance  that  Mrs.  Phillips  was  from  Issi  | 
after  he  came  home  himself,  which  he  did  daily  at  six  o^cbci 
He  never  asked  me  any  questions  about  Mrs.  Phillipa,  aodthfl^ 
fore  I  did  not  tell  him  any  thing.  On  two  or  three  occasions  I  tod 
some  preserves  for  Mrs.  Phillips  to  Mr.  Ranney*a  house.  Od  «s 
occasion  I  heard  Mr.  Phillips  ask  Mrs.  Phillips  where  shs  M 
been  (that  was  when  she  had  been  out  from  home  two  nights),  sd 
she  said  that  her  sister,  Mrs.  Dawn,  was  vary  ill,  and  she  had  ^ieffd 
with  her. 
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Then  the  witnesi  on  the  2nd  interrogatory  deposes  in  the      Dio.  8l. 
foilowing  manner:-  ^^^ 

It  was  about  March  that  they  removed  to  Kentingfton  Square;  PkiU^ 
I  knew,  and  so  did  the  other  servants,  that  Mrs.  Phillips  was  in 
the  constant  habit  of  visiting  Mr.  Ranney  at  his  residence.  I  told 
some  of  them,  and  what  is  known  to  one  servant  is  commonly  told 
to  the  rest ;  but  the  fiict  of  her  so  doing  was  not  the  subject  of 
conversation  among  the  servants.  I  do  not  think  that  the  fact  of 
her  so  visiting  Mr.  Ranney  was  known  to  Mr.  Phillips ;  I  think 
that  if  he  had  known  it  he  would  have  said  something  about  it. 

And  in  her  evidence  on  the  6th  interrogatory,  after 
deposing  to  Mrs.  Phillips's  absence  from  home  in  the  same 
manner,  she  says :  "^  The  Producent  did  always  dine  and 
sleep  at  home  /'  a  most  important  fact,  because  it  shews 
that,  if  she  was  absent,  he  must  have  been  cognizant  of  it. 

He  did  not  shew  a  great  deal  of  concern  about  whether  the 
Ministrant  was  at  home  or  not.  I  cannot  say  that  he  was  indiffer- 
ent about  it,  because  he  was  always  pleased  when  she  was  at  home; 
hut  when  I  told  him  that  she  was  not,  he  said  no  more.  He 
never  sat  down  to  dinner  without  inquiring  about  her ;  he  always 
asked  if  she  was  at  home,  or  was  coming  home.  At  night,  at  ten 
o'clock,  if  she  was  not  at  home,  he  asked  if  she  was  coming  home; 
if  I  said  that  she  was  not,  or  that  I  did  not  know,  he  would  tell 
me  to  shut  up  the  house,  and  go  to  bed ;  but  he  did  not  go  to  bed 
himself.  I  always  left  him  up,  and  I  have  heard  him  let  Mrs. 
Phillips  in  after  we  (the  servants)  had  gone  to  bed. 

She  speaks  to  the  model  of  the  ship.  She  sslj*  **  it  was 
known  to  Mr.  Phillips ;  he  ordered  it  away  as  soon  as  he 
knew  of  it ;  and  he  dared  them  ever  to  go  to  Mr.  Ranney's 
again.*'  Now  this  is  proof  that  he  was  cognizant  of  the  fact 
that  the  boys  had  been  to  Mr.  Ranney's. 

The  last  witness  is  Catherine  Wootton,  and  she  speaks  to 
the  sleeping  out  at  nights  in  the  same  way  (this,  I  think,  was 
in  1842),  and  of  Mrs.  Phillips's  saying,  not  in  the  presence 
of  Mr.  Phillips,  that  she  was  going  and  had  been  to  sleep  at 
her  sister's  house,  and  in  fact  corroborates  the  other  witness 
in  very  many  respects,  and  gives  the  same  information  as  to 
the  probable  ignorance  of  Mr.  Phillips  on  the  subject  of  these 
visits. 
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Dec.  91.  NoW  I  think  the  presumption  of  law  is  in  faYonr  of  Vl 

PkUHpar      I'^^lips  (J  ^>^  ^^  think  it  right  to  make  the  obser?  itiia  b- 

PA«S§pf.  fore)^  where  there  is  not  proof;  but  there  are  facis  siid» 
curastances  proved  in  the  cause  of  great  importance,  htk 
first  place,  it  is  proved  by  the  facts,  that  Mr.  Phillips  v« 
residing  very  near  to  Mr.  Ranney»  with  the  knowledge  thi 
Mr,  Ranney  was  in  the  immediate  neighbourhood.  Kot  I 
must  take  it  that  these  absences  from  home  were  totsBys 
opposition  to  all  her  previous  conduct.  She  is  absent  ta 
home  many  nights  (according  to  all  the  witnesses)— the  p» 
cise  number  is  not  of  importance ;  but  'more :  though  ik 
was  absent  from  home  at  night  for  two  nights  in  sucoesiQi^ 
he  coming  home  to  dine  and  dining  alone,  yet  he  makes  a 
inquiry  upon  the  subject,  except  to  ask  if  Mrs.  Phillips  is 
at  home  or  not.  But  was  there  any  excuse,  supposn 
Mr.  Phillips  to  have  had  his  suspicions  excited — ^wai  flf 
excuse  offered,  or  were  there  any  circumstances  calcnM 
to  lull  his  suspicions  to  sleep,  always  bearing  in  mind  p» 
vious  transactions?  Certainly  the  evidence  does  tbet 
that  Mrs.  Phillips  did  upon  one  occasion  tell  Mr.  PhiHifi 
where  she  pretended  she  had  slept ;  but  was  it  consiilat 
with  probability  that,  when  she  continued  out  for  so  BUoy 
nights,  she  should  upon  all  these  occasions  have  been  viik 
her  sister,  Mrs.  Dawn  ?  Had  this  been  her  past  habit  and 
custom  ?  If  it  had  been,  it  would  have  been  some  excme; 
but  there  is  no  such  thing  in  the  evidence.  What  is  the  rri- 
dence  of  Mr.  Dawn,  who  has  been  examined  on  the  subject' 

I  do  not  remember  the  time  when  there  was  not  a  qamtl 
betHreen  the  Ministrant  and  my  wife.  It  is  the  miifortmc 
of  the  family,  and  their  qoarrelt  are  not  like  those  of  otkcr 
people ;  they  quarrel  like  wild  animals.  I  have  no  doubt  that  Mn> 
Phillips  and  Mrs.  DaMm  were  on  bad  terms  in  the  year  1B41 ;  wbit 
Mr.  Phillips  might  know  of  it  I  cannot  say.  I  knew  of  JAn. 
Phillips  having  absented  herself  from  her  husband^a  home  don^g 
the  whole  of  but  one  night ;  she  once,  and  once  only,  to  my  knov- 
ledge,  slept  at  my  house;  it  was  in  the  summer  of  the  }ttf 
1841. 

Now  I  must  say,  I  am  not  satisfied  that  Mr.  Phillips  was 
justified  in  accounting  for  her  absence  by  the  mere  possible 
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conjecture  that  she  was  at  her  sister*^  Mrs.  Datrn.  I  must  Dxc  81. 
ibo  recollect^  in  this  case,  that  Mr.  Phillips  had  ample  m^ZT^ 
knowledge*  not  merely  of  his  wife's  prior  conduct^  but  that  Pka^* 
her  affections  were  being  estranged  from  himself;  for  it  is  in 
Mfidence  that  his  wife  refused  to  accompany  him  in  his 
iralks,  and  in  fact  absented  herself  from  his  society  on  all 
occasions.  I  cannot  think  that  he  was  justified  in  conclud- 
ing that  she  was  visiting  at  Mr.  Dawn's  without  any  evidence. 
But,  on  the  other  hand^  I  must  recollect  that^  in  this  case> 
there  has  been  no  plea  of  connivance  given  in  on  the  part  of 
Mrs.  Phillips ;  and  in  such  a  case  the  difficulty  is  always 
greater  of  concluding  that  a  husband  had  been  guilty  of 
imch  a  crime.  As  I  said  before^  I  conceive  that,  in  matters 
leas  doubtful^  it  is  my  duty  to  presume  in  favour  of  the 
husband ;  in  matters  that  are  dear,  I  must  decide  according 
to  the  evidence.  In  cases  where  there  is  no  plea  of  conni* 
vance,  if  points  unexpectedly  come  out  in  cross-examina- 
tion which  are  capable  of  denial  or  explanation^  application 
OQght  to  have  been  made  to  the  Court,  even  after  publica- 
tion, to  rescind  the  conclusion  of  the  cause,  for  the  purpose 
ef  receiving  such  evidence.  There  neither  is  nor  could  be, 
consistent  with  justice,  any  rule  against  such  a  course. 

In  this  case,  as  in  many  others,  there  is  no  verdict  pleaded.  £flbct  of  a 
The  absence  of  a  verdict  at  common  law  is  an  ingredient  ^^"^rw  "' 
never  of  much  importance ;  but  perhaps  it  is  of  more  import- 
ance in  a  case  of  alleged  connivance  than  in  any  other :  in- 
deed, in  an  ordinary  case  of  divorce,  it  signifies  not  at  all. 
Perhaps  the  nearest  approach  to  the  truth  is  this,— thatf  in 
sach  a  case,  a  verdict  for  large  damages  would  not  affect  a 
case  of  connivance  in  favour  of  the  husband,  as  Lord  Stowell 
obterved  in  the  case  of  Moorsom  v;  Moorsom;  but  a  verdict 
for  very  small  damages  might,  in  some  slight  degree,  preju- 
dice him  in  cases  of  proved  collusion  or  connivance.  But  I 
^eatly  doubt  if  the  Court  would  have  a  right  to  infer  that  - 
the  verdict  was  founded  on  such  evidence.  The  ground 
might  be  the  poverty  of  the  adulterer,  or  the  profligacy  of 
the  wife.  Very  little  reliance  can  be  p)aced  in  these  Courts 
on  either  a  verdict  or  the  absence  of  one. 

I  will  now  state  my  view  of  the  result  of  the  evidence  a^ 
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Dec.  th  to  the  year  1841  in  a  fsm  words.  I  am  of  opimoo  tkt  ii 
PltiKna  tuspicions  of  Mr.  PhilliiM  onght  to  have  been  etcked  dsri^ 
mUipt,  the  whole  of  that  time,  especially  alter  he  knew  that  Yubf 
had  been  to  Mr.  Ranney's.  I  am  of  opinion,  also^  tint  it 
absence^  of  Mrs.  Phillips^  by  day  and  ni^ht,  are  wboHy* 
accounted  for;  that  the  supposed  excuse  of  her  bof  i 
Mrs.  Dawn's  is  wholly  unsatisfactory  ;  that,  lodnngtopil 
indiscretions  of  his  wife,  to  her  condnct  alter  her  retas- 
utterly  inconsistent  with  what  ought  to  have  been  dRO» 
duct  of  any  married  woman  sensible  of  her  oMigatiflBi  t 
was  his  duty  to  have  interposed,  and  oompdled  a  Mntf 
line  of  conduct,  tt  appears  to  me  impoaaUe  to  noiBla 
that  a  husband  is  to  continue  cohabitin|^  with  Us  vik 
exactly  the  same  as  if  her  behaviour  was  free  firom  refNtk 
at  the  very  time  when  she  is  absenting  hertdf  fttan  his  hm 
by  day  and  by  night,  without  any  exeaae  sulficienttsai^ 
him  that  she  is  not  again  resorting  to  thoee  practiees,  ftri^ 
lowing  which  he  himself  had,  at  no  distant  period,  dmgi 
her  with  the  offence  of  adultery.  I  do  n<it  say,  nor  doaii 
evidence  warrant  me  in  believing,  that  Mr.  Phillips  wttfl^ 
nisant  of  all  the  (acts  deposed  to  by  the  witneaaes ;  bat  I A 
say  that^  from  facts  proved  to  have  been  within  hii  on 
knowledge,  he  was  culpably  inattentive  to  circumiftaeP 
which  ought  to  have  excited  his  vigilance,  and  induced  lii 
to  take  measures  of  prevention  or  separation.  This  ii  it 
opinion  I  have  very  reluctantly  formed,  and  which  I  fl 
compelled  to  declare,  as  to  the  circumstances  which  occsifd 
in  the  3rear  1841 ;  what  the  effect  will  be  I  shall  consider,ii 
conjunction  with  the  law,  hereafter. 

I  now  proceed  to  the  transactions  fl*om  the  16th  artideft 
her  quitting  Mr.  Phillips's  house  on  the  8th  October,  1811 

The  most  important  facts  are, — ^the  visit  to  Dieppe,  in  tk 
summer  of  1842  ;  the  adultery  there  committed ;  and,  ste 
her  return  to  Mr.  Phillips's  house,  in  August,  die  i^ 
peated  absences  from  home,  on  which  I  have  already  cfl» 
mented. 

I  must  observe,  that  I  see  no  reason  to  impute  any  bW 
to  Mr.  Phillips  for  suffering  his  wife  to  visit  Dieppe  i 
second  time.  The  fact  that,  three  years  before,  Mrs.  WSof 
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liecame  acquainted  with  Mr.  Ranney  at  that  place^  is  of  Dsc.  2U 
no  importance,  aa  connected  with  that  particular  locality^  pkUUpBr. 
unless  attended  by  a  probability  of  another  meeting ;  and  I  Pkiu^ 
see  no  reason  to  suppose  that  there  was  such  a  iirobability. 
There  is  no  evidence  to  shew  that  Mr.  Ranney  visited  that 
same  locality  in  any  other  manner  than  as  persons  resort  to 
ordinary  watering-places^  or  that  the  fact  of  Mr.  Ranney's 
visiting  Dieppe  ever  came  to  Mr.  Phillips's  knowledge.  I 
consider  that  the  offence  of  adultery  at  Dieppe  is  clearly 
shewn ;  but  whether  that  fact  came  to  Mr.  Phillips's  know- 
ledge there  is  no  evidence,  and  I  cannot  draw  any  safe  con- 
clusion from  a  supposition,  ingeniously  put  and  ably  argued 
upon,  that  Mr.  Phillips  might  have  questioned  his  daugh- 
ter. To  his  inquiry,  what  might  have  been  her  answer,— > 
whether  the  daughter's  answer  inferred  one  thing  or  the 
other,  1  could  not  form  any  satisfactory  judgment,  and  it  is 
not  upon  conjecture  that  I  can  found  my  sentence. 
-  Upon  her  return,  there  are  similar  absences  from  hom^ 
which  are  deposed  to  by  Low,  though  I  do  not  know  if 
there  is  any  thing  in  her  evidence  which  it  is  necessary  to 
cefer  to  minutely.  She  states  that  Mrs.  Phillips,  from  the 
time  of  her  return  from  abroad,  was  a  great  deal  from 
home ;  in  fact,  she  was  never  at  home  in  the  day-time,  except 
when  she  was  ill.  *'  She  stopped  out  also  two  nights  at  one 
time,  and  one  night  another — it  might  be  oftener."  And 
upon  interrogatory  she  says  that,  before  and  after  her  return 
from  France,  she  was  in  the  habit  of  not  returning  home 
till  late  at  night,  and  sometimes  not  at  all,  Mr.  Phillips  being 
at  home. 

Now  I  must  say  that  it  is  a  little  to  be  wondered  at  that 
Mr.  Phillips,  who  had  borne  her  absences  during  the  pre« 
vious  seven  months  of  the  year  with  such  extreme  patience, 
should  all  of  a  sudden  have  his  suspicions  excited.  I  see  no 
reason  why  the  previous  absences  should  not  have  excited, 
the  suspicions  which  they  now  excited ;  and  strange  it  is, 
that  the  person  to  separate  should  be  Mrs.  Phillips :  he  did 
not  part  from  her,  but  she  from  him,  on  the  8th  October^ 
1842. 

Having  dius  stated  thefaQts,  and,  according  to  my  judg- 
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Dec.  21.      nient  and  belief,  the  fair  result,  as  it  affects  the  cpodadi 

Phlmna        ^^*  Phillips*  it  is  now  my  duty  to  consider  the  law,  ai 

Pi^^     '^PP^y  ^^  ^  ^>^  s^^  o^  facts. 
The  question      The  proposition,  putting  it  in  other  words,  is  tbit:  il^ 
of  law  ^er  a  culpable  indifference  (with  r  previous  knowId||etf 

great  indiscretion  on  the  part  of  a  wife)  to  circomrtiai 
which  ought  to  have  called  forth  active  intefpositiao^  hi 
where  the  cohabitation  continued,  and  nothing  was  dnt^% 
in  the  eye  of  the  law*  connivance— conduct  to  bar  a  ap 
ration  a  menta  et  thoro  ;  whether  such  conduct  will  or  li 
not  work  that  effect.  Now  I  need  not  saj,  that  it  is  ■ 
duty  to  consider  not  what  I  may  conceive  die  law  ooghtt 
be,  but  what  it  is ;  and  that  I  must  gather  from  prem 
decisions  which  have  taken  place  in  this  Court  and  bc&i 
other  ecclesiastical  tribunals ;— an  investigation^  I  am  Mj 
to  say,  not  altogether  satisfactory :  perhaps,  fircm  the  wiy 
nature  of  the  subject^  and  the  great  variety  of  drcuuuMi 
which  may  occur,  with  nice  shades  of  distinction,  the  it 
culty  may  be  inherent. 
Attthorities.  I  think  it  right  to  observe,  before  I  comment  upon  ik 

authorities  I  am  about  to  ezaminet  that  every  ezprcaii 
used  by  the  learned  Judges  in  those  cases  must  be  conadni 
with  reference  to  the  facts  of  each  case ;  otherwite  ik 
greatest  misapprehension  would  arise.  It  seldom  happv 
that  a  judge  lays  down  any  abstract  principle  of  law»  vilk> 
out  reference  to  the  circumstances  of  the  case  he  has  tode* 
cide  ;  and  it  would  be  endless  if  all  the  facts  were  repeiiBi 
in  each  case,  to  prevent  such  misapprehension. 

Bog€n  ▼.  The  first  case  is  that  of  Rogers  v.  Rogers,  in  which  Sr 

^og^f'  John  Nicholl  says:    « Without  doubt,    connivance  on  ik 

part  of  the  husband  will,  in  point  of  law»  bar  him  froma^ 
taining  relief  on  account  of  the  adultery  which  he  ht 
allowed  to  take  place.  Volenti  nonjit  infuria  is  the  prindfli 
on  which  the  rule  has  been  founded."  Now  I  apprdwiA 
that  the  meaning  of  this  phrase  is,  that  there  must  be  cos- 
sent  ;  that  the  party  must  be  acquiescing, — it  matters  sol 
whether  actively  or  passively,  but  he  must  be  acquiesdm 
and  cognisant  of  the  adulterous  connection  of  his  wife.  'Bid 
consent  must  bf  proved  either  by  direct  evidence  or  by  necc^ 
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sary  inference  from  his  conduct.  Sir  John  NichoU  illus-  Dxc.  21; 
trates  the  proposition  by  reference  to  several  cases.  "In  p*^^^ 
these  cases/'  he  says,.*Mt  was  held  nut  to  be  necessary  that  Phifyt, 
any  active  steps  should  be  taken  on  the  part  of  the  hiisband 
to  corrupt  the  wife ;  to  induce  and  encourage  her  to  commit 
the  criminal  act.  Passive  acquiescence  would  be  sufficient 
to  bar  the  husband,  provided  it  appeared  to  be  done  with 
the  intention  and  in  the  expectation  that  she  would  be  guilty 
of  the  crime  " — (**  with  the  intention  ") — "  but,  on  the  other 
liand,  it  has  always  been  held  that  there  must  be  a  consent ; 
the  injury  must  be  volenti" — Nothing  can  be  stronger  than 
these  words,  and  the  learned  judge,  having  stated  what 
connivance  is,  goes  on  to  state  what  it  is  not : — '*  It  must  be 
something  more  than  mere  negligence" — ^negligence  will  not 
do — "than  mere  inattention,  than  over-confidence,  than 
dulness  of  apprehension,  than  mere  indifference ;  it  must 
be  intentional  concurrence^  in  order  to  amount  to  a  bar." 
Now  I  must  say  I  think,  so  far,  that  Sir  John  NichoU  takes 
pains,  and  most  successfully^  to  shew  not  only  the  princi« 
pie,  but  the  whole  doctrine  of  the  law  on  the  subject.  He 
refers  to  the  case  of  Mcorsom  v.  Moorsam,  which  I  shall  after- 
wards notice^  and  therefore  I  will  not  read  the  passage  in 
this  place.  He  goes  on,  in  stronger  language,  to  say : — '*  If 
the  facts  are  equivocal,  the  presumption  is  in  favour  of  the 
absence  of  intention :  it  cannot  readily  be  presumed  that  any 
husband  would  act  so  contrary  to  the  general  feelings  of 
mankind  as  to  be  a  consentient  party  to  his  own  dishonour : 
the  effect  of  which  would  be,  to  leave  him  legally  bound  for 
life  to  a  corrupt  and  adulterous  wife." 

In  the  case  of  Timmings  v.  Timmingg,  decided  by  Lord  TimmingM  r. 
Stowell,  an  expression  is  used  to  which  I  think  it  very  ne-  ^""''•*'V*« 
cessary  to  pay  attention  : — "  True  it  is,"  says  Lord  Stowell, 
"  that  a  husband  is  not  barred  by  a  mere  permission  of  op- 
portunity for  adultery,  nor  is  it  every  degree  of  inattention 
on  his  part  which  will  deprive  him  of  relief;  but  it  is  one 
thing  to  permit,  and  another  to  invite" — "  to  permit."  Now 
follow  the  words  I  referred  to:  "he  is  perfectly  at  liberty 
to  let  the  licentiousness  of  the  wife  take  its  full  scope ;  but 
that  he  is  to  contrive  the  meeting, — that  he  is  to  invite  the 

VOL.  III.  3  Q 
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Dec.  91.      adulterer,  then  to  decamp^  and  give  him  the  ofypcirtiiiikfil 
PhU&aM        ^^  think  amounts  to  legal  prostitution.     The  analogy,  tm 
^3^'     theft,  in  the  passage  cited  from  Sanchex,  shews  thudK* 
trine."     Now,  if  I  had  to  put  a  construction  on  these  mi^ 
as  they  stand,  without  reference  to  the  passage  from  Ssndto; 
I  confess,  though  I  might  be  constrained  to  follow  Ud 
Stowell's  authority,  I  nerer  could  be  induced  to  adopt  tUi 
opinion  as  law,  for  I  never  could  conceive  that  it  is  the  d» 
trine  of  the  law  that  a  husband  is  ''perfectly  at  libettjH 
let  the  licentiousness  of  his  wife  take  its  full  scope."   Bn 
this  Lord  Stowell  never  meant  to  lay  down,  and  I  am  htpff 
at  the  opportunity  of  shewing  what  he  did  mean,  bj  rai* 
Ssnchec  ing  the  passage  in  Sanchea  referred  to : — **  Viro  mupiud 

aduUerium  uxoris  lickmm  est  illam  observare,  cum  tatiim 
idoneit,  ui  earn  patsU  de  aduUerio  comvincerem  Qfumkm  U 
non  est  ejus  peccato  connivere,  aed  uH  ejus  maUiid  ad  pnpnm 
commodunu  Cbtia  aliud  est  rogare,  comsulere,  vH  jdm 
malum^  quod  nunquam  Ucet^  et  aliud  pehuiiiere^  $m  wu 
auferre  malt  occaswnem^  quod  aliquamdo  lic€t  ob  tliqui 
majuM  bonum."*  I  understand  the  words  thua :  a  husbia^ 
suspecting  his  wife  of  having  committed  adultery,  ii  M 
liberty  to  observe  her,  to  hold  his  peace,  and  watch  the  cos- 
duct  of  his  wife,  for  the  purpose  of  detecting'  her  adultoy; 
that  though  this  is  an  advantage  to  himself,  the  majus  btmm 
outweighs  the  mischief:  that  is  the  sense  in  which  Lod 
Stowell's  words  must  be  understood,  and  in  no  other,  had 
Stowell,  in  that  case,  afler  having  detailed  some  of  thefiKt^ 
and  of  the  means  the  husband  had  of  making  a  disoof dji 
says: — "  If  he  is  once  in  possession  of  a  fact  of  adulterj, 
and  still  continues  his  cohabitation,  it  proves  connivsnce^ 
collusion,  and  facility." 
Moorwom  ▼.  Having  adverted  to  the  case  of  Tinrntings  v.  TirnmtMgtf  I 
now  come  to  the  case  of  Moorsom  v.  Moorsom  .*-— 

The  first  general  and  simple  rule  is,  if  a  man  sees  what  a  ret* 
sonablc  man  could  not  see  without  alarm ;  if  he  sees  what  a  res- 
sonable  man  could  not  permit,  be  must  be  suppt^sed  to  see  aod 
mean  the  consequences.     But  this  is  not  to  be  too  rigorously  sp- 

*  De  Matrim,  lib.  x.  disp.  xii.  52. 
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plied,  without  making  allowances  for  defectire  capacity.     Dulneis       d^c.  91. 
of  perception,  or  the  like,  which  excludes  intention,  is  not  con-  ^-^ 

nivance ;  there  must  he  intention.  The  presumption  of  law  is  fSSSlm* 
against  connivance,  and  if  the  facts  can  he  accounted  for  without 
supposition  of  intention,  the  Court  will  incline  to  that  construc- 
tion. Undoubtedly,  there  have  been  some  persons  who  have  con- 
spired against  the  virtue  of  their  wives  to  gain  a  separation,  and 
(experience  has  proved)  have  even  connived  without  such  an 
object ;  but  either  of  them  is  contrary  to  the  aaual  conduct  and 
disposition  of  mankind,  and  the  Court  is  to  presume  according  to 
general  rules  of  conduct.  However,  though  to  bar  the  husband 
there  must  be  intention  on  his  part,  I  have  no  difficulty  in  saying 
that  mere  passive  connivance  is  as  much  a  bar  as  active  conspiracy: 
he  would  heparticeps  criminU.  The  expression  in  the  books  of  a 
man  prostituting  his  wife  is  too  strong ;  but  the  rule  is,  volenti 
non  fit  injuria;  that  is  the  true  principle :  active  or  passive,  the 
husband  is  not  the  object  of  legal  relief. 

There  is  another  passage  in  this  case  which,  as  I  must 
subsequently  advert  to  it,  I  pass  over  for  the  present,  but 
which  I  think  of  great  importance ;  and  I  will  say  a  word 
as  to  the  case  of  Crewe  v.  Crewe* 

I  only  advert  to  this  case  for  one  passage,  because  it  illus-  Crewe  v.Cr€W€* 
trates  an  observation  I  made  in  the  course  of  this  Judgment, 
as  to  the  benefit  which  Mr.  Phillips  is  entitled  to  on  account 
of  three  witnesses  to  the  transactions  of  1841  swearing  to 
their  belief  that  he  was  not  aware  of  the  facts.  Lord  Stowell 
says : — "  Not  being  able  to  affect  the  husband  with  a  direct 
knowledge,  and  there  being  three  witnesses  who  swear,  in 
express  terms,  that  they  verily  believe  in  their  consciences 
the  visits  were  unknown  to  the  husband,  I  think  it  would  be 
taking  upon  myself  too  much  to  affirm,  in  contradiction, 
that  they  were  known  to  him."  Now  I  mentioned  that  three 
witnesses  in  this  case  deposed  in  the  same  way,  and  I  ex- 
pressed my  opinion  that,  though  of  course  Mr.  Phillips  was 
cognizant  of  his  wife's  absences  from  home,  day  and  night, 
he  did  not  know  where  she  was  at  those  periods. 

So  far  as  I  am  able  to  judge  from  the  reports,  there  is  Difference  be- 
one  great  difference  between  the  present  case  and  all  ^^^  ^^2?*  and ^e 
decided  cases  I  have  referred  to:  whether  it  be  a  distinction  present 
or  not,  is  another  consideration.    In  all  the  other  cases,  the 
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D«c.  21,  connivance  consists  in  the  disregard  by  the  husband  oftk 
p^^  '  Conduct  of  his  wife  with  an  adulterer  ;  of  passive  acqnia- 
cence  in  circumstances  within  his  own  knowledge,  in  idacl 


the  adulterer  was  concerned.     Now  the  present  case,  intke 
light  in  which  I  view  it,  is  acquiescence  in  drcunutam 
tending  most  strongly  to  infer  improper  conduct  on  the  pat 
of  the  wife,  but  with  no  proof  against  the  husband  tfaatk 
knew  of  any  particular  transaction,  or  of  any  renewed  int^ 
course  with  the  adulterer.     The  conduct  of  Mr.  Phillips » 
vours  more  of  general  abandonment,  than  of  acquiesoeoceii 
any  particular  acts  with  any  one,  for  I  cannot  say  thst  lk 
mere  knowledge  of  Mr.  Ranney's  residing  in  the  ndgfabov- 
hood  necessarily,  without  more  information,  inferred  tkl 
these  absences  of  his  wife  were  visits  to  him  ;  more  ta^ 
cially  as  one  year  had  elapsed   since  the  re-union,  diirii| 
which  no  one  fact  is  pleaded,  stated,  or  comes  out  in  eii- 
dence,  shewing  that  Mr.  Phillips  knew,  or  could  haveknon, 
that  the  parties  ever  met. 
Reevt»s.Buvt9,      Now  it  was  decided  in  Reeves  v.  ReeveSf  in  the  Ardiei 
Court, — the  decisions  in  which  1  am  bound  to  <x>nfonD  to,- 
that  even  desertion  of  a  wife, — ^though  such  desertion  moii 
in  very  many  cases,  lead  to  adultery,  in  all  probability,—* 
no  bar  to  a  separation.     I  say^  in  all  human  probability ,  such 
desertion  must  lead  to  adultery,  for  if  a  wife  is  abandoned 
to  poverty  and  distress,  and  cast  upon   the  protection  of 
other  persons,  it  must  necessarily  render  adultery  on  her 
part  more  probable.     But  the  doctrine  laid  down  bjtiie 
learned  Judge  in  Reeves  v.  Reeves  is,  that  no  case  of  abn- 
donment  will  work  the  effect  of  barring  a  husband  from  s 
sentence  of  separation  from  his  wife  by  reason  of  her  ado^ 
tery.    I  take  the  principle  to  be,  that  the  husband  is  not 
barred  from  separation  on  account  of  his  wife's  adultexj 
merely  because  he  himself  neglects  or  violates  the  most » 
cred  duties  of  the  conjugal  bond,  as  in  the  case  of  deserdoo, 
or  cruelty,  but  only  where  he  has  been  guilty  of  a  litf 
offence,  or  has  contributed  to  his  own   dishonour^  not  by 
Connivance  to  general  neglect,  or  indifference,   or  abandonment,  but  br 
ocfMa/°Mid  ca^'  actual  connivance  at  particular  acts  of  adultery,  or  acts  lead- 
rttpt,  ing  directly  to  adultery,  as  improper  or  indecent  familiari- 
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ies.      To  constitute  such  connivance,  I  think,  the  ciases  go       Dkc.  21. 
he  length  of  establishing  that  there  must  be  actual  know-  "^ 

edge,  that  is^  proof  of  knowledge  or  irresistible  presump-  Pkiu^s. 
ion  of  knowledge,  of  the  adultery,  or  of  the  improper 
juniliarities  ;  and  I  think  the  cases  require  a  corrupt  conni- 
ranee, — that  it  is  not  enough  for  the  husband  to  be  merely 
t>lind,  inattentive,  or  negligent,  but  the  word  ••  conni- 
irance,"  as  it  is  defined  by  Lord  Stowell  and  Sir  John  Ni- 
choll,  infers  corruption. 

Now  I  am  of  opinion  that  the  proofs  in  this  case  do  not  The  proof 
bring  it  within  the  principle  of  corrupt  connivance.  I  think,  ^^^„  "e  within 
in  addition  to  other  presumptions,  Mr.  Phillips  is  entitled  to  corrupt  coniii- 
every  fair  presumption  from  his  character  as  a  man  and  as  a  ^*"'^®- 
kind  and  affectionate  husband,  for  such  the  evidence  clearly 
pourtrays  him  to  have  been.  I  say,  I  acquit  him  of  corrupt 
connivance,  if  corruption  be  a  necessary  ingredient  to  bar, 
as  I  think  the  cases  shew  it  is,  and  of  such  corrupt  conni- 
vance  the  Counsel  for  Mrs.  Phillips  have  disclaimed  the 
charge,  and  most  properly,  as  I  think,  looking  at  the  whole 
of  the  evidence;  I  think  they  exercised  a  sound  discretion  in 
not  attempting  to  carry  the  case  beyond  the  fair  import  of 
the  evidence.  If  so,  what  says  Lord  Stowjell  in  Hoar  v. 
Hoar  ?  "A  Court  of  Justice  must  look  quo  animo  the  step 
is  taken,  and  if  it  be  meant  well,  though  it  have  a  fatal 
consequence,  it  were  hard  indeed  to  fasten  on  mere  impru- 
dence the  consequence  of  guilt.  Conduct  to  bar  must  be 
directed  by  corrupt  intention."  Of  most  culpable  negli- 
gence I  cannot  acquit  Mr.  Phillips;  of  the  most  supine 
inertness  in  what  concerned  his  own  honour,  the  happiness 
of  his  wife,  the  comfort  of  his  children,  the  peace  and 
sacredness  of  his  domestic  hearth, —  of  the  most  culpable 
and  supine  inertness,  in  these  respects,  I  cannot  acquit  him. 
I  think  the  circumstances  required  his  attention,  and  loudly 
called  for  immediate  and  active  interposition.  But  I  think 
the  facts  and  the  law,  as  I  find  it  laid  down,  justify  me  in 
saying  that  this  case  may  be  brought  within  the  limits  of 
Moorsom  v.  Moorsom^  and  I  gladly  avail  myself  of  the  shel- 
ter of  that  high  authority  to  give  Mr.  Phillips  the  relief  he 
prays.     No  authority  can  be  higher,  and  when  1  find  Lord 
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Dec.  21.      Stowell  using  such   words,   and  giving  his  judgment 

pjJ^T        favour  of  the   separation^  I  think   I  may  consider  mjd 

^Sfyg'     whatever  may  he  the  consequences,  justified  by  that  dec 

sion.    Lord  Stowdl  says:  **  In  pronouncing  for  the  sqio 

tion,  I   feel  that  I  shall  tolerate  a  negligent  inatteotkn 

marital  duty ;  and  that  I  shall  pronounce  a  decree  which  i: 

not  lead  to  the  peace  and  honour  of  families,  nor  to  thepori 

of  private  life.'*     Now,  could  Lord   StoweU,  feding  a 

uttering  such  sentiments,  have  followed  them  up  witb 

decree  of  separation,  unless  compelled  by  the  sfcringOKj 

the  law  ?     If  such  consequences  of  the  law  did  not  de( 

Lord  Stowdl,  much  less  should  they  deter  me,  foresedi^i 

he  did,  and  lamenting,  as  I  do,  in  ccmimon  with  him,  ti 

effects  which  they  may  have  on  matrimonial  life. 

On    that  I  therefore  pronounce  for  the  separation  ;  but  I  wiibi 

ground,    sepa.  ^  i^^  clearly  understood,  that  the  ground  of  my  jodgaa 

nounced  for.     is,  that  there  must  be  corrupt  connivance,  whidi  1  d»« 

find  proved  in  this  case ;  that  there  must  be  knowledge  i 

presumed  knowledge,  of  adultery,  or  of  improper  finii 

rities  leading  to  it ;  and  not  finding  any  evidence  of  ttt 

I  think  I  am  entitled  to  give  Mr.  Phillips  the  remedy  h 

prays. 

Proctors  : — Toher^  for  the  husband  ;  Toller^  for  the  wife. 


END  OF  MICHAELMAS  TERM,  AND  OF  THE 
SITTINGS  AFTER  TERM. 
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HILARY    TERM,    1845. 


^ulitrtal  iCommitttt  of  t^t  Vrttop  <ffoumtI« 

January  17. 

JoN£8  V,  GoDRiCH. — Appeal. — Cause. — This  was  an  ap-  The  will  and 
9ea\  from  the  Prerogative  Court  of  Canterbury,  in  a  suit  ^®**"^^  ^^  ?" 
'especting  the  will  of  Mrs.  Harriet  J.oyd,  who  died  25th  ^ond^igi^g  a* 
teptember,  1838,  at  a  very  advanced  age.  She  was  un-  disposition  at 
narried,  and  had  outlived  all  her  near  relatives.  She  had  p^iyj.  ^^^^^  j^ 
iroperty  to  the  amount  of  about  £10,000,  the  bulk  of  which  favour  of  lier 
vas  given  by  the  will  in  question  to  Mr.  Francis  Godrich  [jj*g  toth^al- 
the  Respondent),  her  medical  attendant,  in  whose  house  she  most  exclusive 
esided,  and  who  was  appointed  sole  executor  and  residuary  nf"^ic8l  ^atten- 
e^^atee.  Up  to  December,  1834i,  the  deceased  had  made  dant,  a  stranger, 
Wr.  Pry ce  Jones  (the  Appellant),  a  distant  relation,  for  whom  JSi^^J^dcd"- 
It  one  period  she  entertained  great  affection,  a  chief  object  pronounced  tor, 
>f  her  testamentary  bounty.  In  October,  1835,  a  few  days  ""j.^?*  ^^^  J^' 
jrior  to  her  removal  to  tijc  house  of  Mr.  Godrich,  she  exe-  Court    below, 

zuted  a  will,  whereby  she  excluded  Mr.  Pryce  Jones,  and  |>«'"f  excluded 

,  "^  .by  the  Appel- 

ippointed  Mr.  Godrich  and  Mr.  W.  Toby  executors,  with  late  Court,  on 

"'oQ  of  4:2  000  .  iMit  the  residue  was  not  disposed  of  by  thegroundthat 

,         -.„  .  "^  the  transaction 

«n  question  ^as  tainted.— 

itor   of  Mr.  Circumstances 
,.  improperly 

t  tm  directions  withheld  from 

,f  3  deposed  that  the   Court   by 

,  ^,  .    a    professional 

ition,  and  this  ^it„^„.  _  An 

V  Two  codicils  attorney  ought 

were  afterwards  prtp«.  Mr.  Godrich's  j^^^   on  the 

instructions,  and  executed  b^  «u,  the  last  on  the  ground  of  pro- 

5th    September,  1838,  on  whicu        ■   an  agreement,  also  ^^^^'^"^^^^^^^^ 
prepared  by  Mr.  Lane,  was  executed  by  the  deceased,  trans*  back  the  hieu 


J 


m 


miFY  ^soiwcari.. 
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nion. 


Jaw.  17.      ferring  to  Mr.  (Todrich  £1,200  Three  per  Cents.,  oo  oaA 

Sonet  y.       ^^^"  ^^^  ^^  should  be  maintained    by  him  daring  lie 

Godrick,      remainder  of  her  life ;  two  Powers  of  Attorney  were  db 

upon  which  be  executed  by  her,  and  a  gift  of  £800.      The  jadge  in  k 

5^hi«  opU  Court  below  (Sir  Herbert  Jenner)^  although  he  expreid 

his  disapprobation  of  the  conduct  ixAb  of  Mr.  Godrichai 

Mr.  Lane^  and  thought  the  case  enveloped   in  tutpid^ 

was  of  opinion  that  the  papers  contained  the  real  inteodai 

of  a  capable  testatrix,  and  pronounced  for  their  validi^, 

though  with  much  difficulty  and  hesitaUoo.     FVtnn  tlui» 

tence  (delivered  on  the  23rd  Decrember,   1841)  Mr.  I^ 

Jones,  who  opposed  the  will  and   codicils  propounded,  ■ 

executor  of  the  will  of  1834,  appealed  to  this  Court,  smL 

in  consequence  of  his  insolvency,  the  appeal  had  bea  c» 

riad  on  by  his  assignees.* 

The  Argument  occupied  no  less  than  sixteen  days,  cflK 
eluding  December  11th,  1844. 


JoooMavt 


Db.  Lushinotok. — Harriet  Loyd,  the  testatrix  in  tks 
cause,  died  on  the  25th  September^  1838.  She  left  sefcnl 
testamentary  papers.  Mr.  Gwlrich,  the  sole  executor  aid 
Tesiduary  legatee  named  in  a  will  dated  ISth  February,  18X^ 
propounded  that  will,  and  also  two  codicils  thereto,  beariif 
date  the  13th  December,  1836,  and  the  5th  September,  18961 
Mr.  Pryce  Jones,  an  executor  in  a  will  dated  the  SSnd 
December,  1834,  opposed  the  probate  of  the  will  and  cttfi* 
cils  propounded  by  Mr.  Godrich.  The  judg^e  of  the  IV^ 
rogative  Court  pronounced  for  the  validity  of  the  will  sol 
codicils  set  up  by  Mr.  Godrich,  and  frona  that  decree  B(r. 
Pryce  Jones  appealed  to  her  Majesty  in  Council,  and  tbdr 
Lordships  have  now  to  determine  whether  that  decrc-^ 
to  be  in  whole  or  in  part  reversed;  or,  in  t  •' 
whether  the  will  of  1836  and  the  codicil«  t' .  ^^ 

ciently  proved. 

Jdiablish  a  testi- 
n  the  circumstances  i 
each  case.  Thrcw  vtu.^^s  must  now  be  proved  ^-canadtji 
testamentary  intention,  and  execution. 


Facts  to  be      The  quantum  of  e-'.:. 
proved.  ^ 

mentary  paper  mu- 


■• »  (. 


*  See  1  Notes  of  Ca.  68i. 
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Before  we  consider  the  evidence,  which  in  these  Courts  is      Jam.  17. 
called  the  evidence  for  the  Jacium  of  these  papers,  we  must      j^^y 
first  look  to  the  admitted  facts  in  the  cause,  and  this  for  the      Oodrick. 
purpose  of  forming  an  opinion  as  to  what  degree  of  proof 
is  necessary  to  sustain  the  validity  of  this  will  and  codicils. 

The  deceased,  at  the  time  of  making  the  will,  was  of  a 
very  advanced  age,  certainly  not  less  than  86.  She  was 
resident  in  the  house  of  Mr.  Gkxlrich,  who  was  her  medical 
attendant,  and  the  will  and  codicils  give  the  bulk  of  the 
property  to  him,  who  was  not  a  relation  of  the  testatrix. 
The  will  was  made  by  Mr.  Lane,  who  was  a  stranger  to  the 
testatrix,  and  the  solicitor  of  Mr.  Godrich.  Now,  all  these 
circumstances  necessarily  awaken  the  vigilance  of  the  Court 
and  require  that  the  proof  shall  be  full  and  satisfactory.  The 
onus  probandi  is  always  upon  those  who  set  up  a  testamen- 
tary instrument,  and,  where  facts  like  these  appear,  the  evi- 
dence  to  prove  the  affirmative  must  be  stronger  than  in 
ordinary  cases.  The  extreme  age  of  the  deceased  will  re- 
quire strong  proof  as  to  capacity,  because,  at  periods  so 
advanced,  the  mental  faculties  are  often  found  to  decay 
and  fluctuate.  So  when  a  will  is  made  in  favour  of  a  me« 
dical  man,  in  whose  house  the  testatrix  is  resident,  the. 
Court  must  be  upon  its  guard  against  undue  influence,  for 
practising  which  there  is  so  much  opportunity :  where  a 
will,  under  such  circumstances,  is  made  by  a  solicitor  who 
had  no  previous  knowledge  of  the  deceased,  the  Court  must 
be  sure  that  he  distinctly  understood  her,  and  acted  as  her 
agent,  and  not  as  the  agent  of  the  legatee  who  sent  him. 

The  law  of  England  has  prescribed  no  restrictions  upon 
testamentary  disposition,  as  to  who  may  be  the  legatees. 
Where  that  power  is  exercised  in  favour  of  guardians,  trus- 
tees, solicitors,  medical  attendants,  or  persons  standing  in  a 
similar  relation  to  the  deceased,  the  degree  o£  proof  re- 
quired will  be  greater  or  less  according  to  circumstance  ; 
but  if  the  Court  be  satisfied  that  there  was  adequate  capa- 
city, testamentary  intention  untainted  by  fraud,  and  a  due 
execution,  the  instrument  is  valid.  Fraud  cannot  be  pre- 
sumed, but  the  circumstances  may  render  fraud  so  probable 
that  the  Court  will  require  stronger  proof  than  in  cases 

VOL.  III.  3  R 


400  PRIVY  COUNCIL.  [HitX 


Jan.  17.      where  all  natural  presumptions  are  in  Ikvonr  of  the  dttpoe- 
r  tion  and  the  free  will  of  the  testator. 

Jones  V.  ■  •      •    «  •11  •  1     a 

Godrich.  With  reference  to  these  principles,  we  will  conader » 

evidence  with  respect  to  the  preparation  and  ezecadoo  i 
the  will  propounded. 
Tbe  evidence  The  will  of  1836  was  prepared  by  Mr.  Lane,  an  attflmr 
to  the  factum.  ^^  ^^^^^  Street,  and  attested  by  him  and  Mr.  Foy,  a  acM 
master  residing  in  Little  Chelsea.  Mr.  Lane  states  tJutlir. 
Godrich  was  his  friend  and  client ;  that  Mr.  Godridi  if 
plied  to  him  to  attend  Mrs.  Loyd  for  the  purpose  of  ahenf 
her  will^ — ^in  fact,  to  appoint  him  (Godrich)  her  readanj 
legatee  ;  that  she  had  been  led  to  do  this  in  consequence  if 
a  letter  from  Mr.  Mellish,  informing  her  that  she  had  a  cob- 
siderable  residue  undisposed  of.  On  the  13th  Febnun. 
Mr.  Lane  goes  to  Mr.  Godrich's  house,  in  the  evening,  id 
Mr.  Godrich  shews  him,  as  he  deposes^  a  will,  dated  in  18SI, 
in  which  the  residue  was  not  disposed  of.  This  was  anil' 
take,  for  the  will  of  1834  gives  the  residue  to  Mr.  Pr^ 
Jones:  in  the  will  of  1835  there  is  no  residuary  beqooi. 
and>  from  the  subsequent  part  of  the  evidence,  it  appears tbt 
it  was  the  will  of  1835.  From  Mr.  Godrich,  Mr.  Laoetba 
received  certain  instructions,  and  especially  that  Godrid 
was  to  be  the  sole  executor  and  residuary  legatee.  Mn 
Lane  states  that  he  felt  that  the  matter  ''  would  require  gntf 
caution  on  his  part/'  and  most  assuredly  it  did ;  for  bet 
was  a  solicitor,  unknown  to  the  testatrix,  about  to  be  inbO' 
duced  to  her, — a  person  of  very  advanced  age, — for  tk 
purpose  of  making  Mr.  Godrich  residuary  legatee  of  a  ess- 
siderable  property,  he,  Mr.  Lane,  being  the  friend  and  aot 
citor  of  such  intended  legatee.  Of  the  capacity  of  the  to* 
tatrix,  of  her  former  testamentary  dispositions,  of  her  reb* 
tions,  if  any, — of  all  circumstances,  indeed,  relating  to  her, 
— Mr.  Lane  knew  nothing,  save  from  the  statements  oftt* 
Godrich,  an  interested  person. 

Mr.  Lane  is  then  introduced  to  the  testatrix,  and  Mr. 
Godrich  very  properly  withdraws.  It  is  not  necessary  to 
go  through  the  evidence ;  if  it  be  true,  tbe  testatrix  cfl^ 
tainly  gave  instructions  for  tlie  will  of  1836.  It  would  biw 
been  more  cautious  had  Mr.  Lane  not  suggested  who  vas 
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to   be  residuary   legatee,   and  it  would  have  been   more      Jan.  17. 
prudent  to  have  reduced  the  instructions  into  writing,  and       j 
read  them  over  to  the  testatrix.    These  are  ordinary  precau-       Godneh, 
tions  in  such  cases,  and  ought  not  to  have  been  neglected  ; 
still,  the  neglect  of  them  is  not  fatal. 

Mr.  Lane  then  goes  below  stairs,  prepares  the  will^  and 
Mr.  Foy  is  sent  for.  The  will  is  read  over  and  approved  by 
the  deceased.  According  to  Mr.  Lane,  then,  this  will  is 
prepared  partly  from  the  will  of  1835,  partly  from  the  sug- 
gestions of  Mr.  Godrich,  and  partly  from  new  instructions 
given  by  the  testatrix  ;  but  the  whole  of  it  adopted  and  ap- 
proved by  her.  In  the  whole  conduct  and  demeanour  of 
the  testatrix^  as  described  by  this  witness,  there  is  no  trait 
of  incapacity  or  imbecility ;  no  appearance  of  control  or 
fear ;  and,  considering  her  age,  she  takes  as  active  a  part 
as  could  be  reasonably  expected.  If  the  evidence  be  true, 
there  is  adequate  proof  of  the  animus  testandu 

The  next  step  will  be  to  consider  how  far  Mr.  Lane  is 
•ttpported  by  the  testimony  of  Foy,  the  other  subscribed 
witness.  Foy  was  a  schoolmaster  in  the  neighbourhood, 
and,  according  to  the  evidence  even  of  the  opposing  wit- 
nesses, his  character  and  integrity  stand  very  high.  He,  too, 
was  a  stranger  to  the  deceased,  a  friend  of  Mr.  Oodricfa's, 
and  a  client  of  Mr.  Lane's.  Foy,  having  come  to  the  house, 
in  consequence  of  being  sent  for  by  Mr.  Lane  or  Mr. 
Goodrich  (it  matters  little  which),  finds  the  will  already  pre- 
pared, and  goes  up  with  IMr.  Lane  to  the  room  of  the  tes- 
tatrix, which  Mr.  Godrich  immediately  leaves.  The  will  is 
:hen  read  over,  and  the  testatrix  appeared  to  pay  great  at- 
;ention  ;  and  he  states  a  strong  proof  of  this,  for  he  says  that 
the  testatrix,  during  the  reading,  asked,  **  Who  did  you  say 
was  my  residuary  legatee?"  Mr.  Lane  said,  *^Mr.  God- 
•ich  ;**  and  she  answered,  "  That's  quite  correct."  Now, 
;his  inquiry  and  subsequent  observation  afford  very  strong 
>roof  both  of  capacity  and  testamentary  intention,  too,  in  a 
irery  important  particular, — namely,  the  bequest  of  the  resi- 
iue  to  Mr.  Godrich.  The  remainder  of  the  evidence  of  Foy 
:ends  to  support  botli  these  conclusions,  and  of  its  truth 
:here  is  no  reason  to  doubt ;  for  though,  in  mere  matters  of 
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Jan.  17.      opinion,  he  might  be  biassed  by  his  intiiiULcy  with  Hr.M 
j  rich  and  confidence  in  Mr.  Lane,  yet,  in  a  person  of  integri; 

GodncL  such  as  he  is  admitted  to  be,  no  bias  can  be  supposed  to  a- 
duce  him  to  invent  drcumstances,  or  to  state  facts  difeally 
from  what  occurred.  It  is  manifest,  too,  from  the  oonp 
rison  of  his  evidence  with  that  of  Mr.  Liane,  that  there la 
no  preconcert  as  to  the  evidence  they  should  give. 

The  result,  then,  of  the  consideraticm  of  the  evidence  if 
the  two  subscribed  witnesses  i8»  that,  primd  fade^  tbe  liQ 
is  proved  to  have  been  duly  executed  ;  but  whether  tha 
ought  to  be  the  final  determination  of  their  Lordshipi,  vi 
depend  on  the  examination  of  all  the  other  (acts  and  circai> 
stances  of  the  case. 

Before  proceeding  to  these  facts,  let  us  consider  of  whi 
description  the  circumstances  must  be,  and  what  tbe  ni* 
dence,  to  have  the  effect  of  invalidating  the  testuDom 
already  discussed.  First,  evidence  to  affect  the  credit  «f 
Mr.  Lane;  secondly,  evidence  proving  general  incapacitjr 
so  strong,  as  to  shew  that  the  witnesses  to  the  will  mtf 
have  been  mistaken,  or  have  deposed  untruly;  thir%i 
proof  of  fraud, — if  practised  in  other  transactions,  so  eos> 
nected  with  the  will  as  to  justify  the  inference  that  the  wifl 
'  was  tainted  with  it ;  fourthly,  proof  of  control  and  intias- 
dation,  such  as  would  shew  the  testatrix  was  not  a  free 
agent.  These  circumstances^  or  some  of  them,  especiallj  if 
combined  with  others, — as  unnatural  and  irrational  chsngo 
of  intention ;  abandonment,  without  cause,  of  objects  kof 
beloved, — may  satisfy  the  Court  that  the  will  was  not  the 
genuine  act  of  a  capable  testatrix. 
Credit  of  the  With  respect  to  the  credit  due  to  Mr.  Lane,  reference 
drawer.  should  be  had,  in  the  first  instance,  to  his  evidence,  which 

in  this  case  has  been  twice  taken.*  In  this  view  of  the  caie, 
there  is  nothing  in  Mr.  Lane's  evidence  on  the  seccmd  artide 
which  relates  to  the  first  codicil  to  call  for  observation. 

The  second  codicil  is  dated  on  the  5th  September,  1838; 
the  deceased  died  on  the  25th.     Mr.  Lane,  after  stating  the 

*  Mr.  Lane  had  been  examined  in  the  first  instance  when  liable  far 
costs ;  under  the  circumstances,  the  Court  below  allowed  him,  wIke 
released,  to  be  re-examined. 
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circumstances  attending  the  making  it«  gives  the  following      Jah.  17. 

evidence : —  J 

J<me»  T. 

Qodrkh. 

I  had  other  conversation  with  the  deceased  on  the  said  occa- 
sion ;  but,  as  that  related  to  private  business  between  herself  and 
Mr.  Godrich,  not  connected  with  her  will  or  codicil,  and  I  am  the 
solicitor  of  both  parties,  T  do  not  think  it  necessary  to  state  it ;  I 
only  allude  to  it  as  giving  me  further  means  of  judging  of  her 
mental  capacity. 

Here  it  is  necessary  to  observe  that,  whatever  might  have  PriTUege  im- 
been  the  nature  of  this  business,  Mr.  Lane  had  no  right  to  2d^*'^]^?^'|J; 
conceal  it,  and  the  Examiner  ought  to  have  required  him  solicitor, 
to  state  it.  If  there  be  any  rule  in  testamentary  law,  firmly 
established,  it  is  this ;  that  the  witness  shall  state  all  the 
facts  from  which  he  draws  his  conclusion  that  a  testator 
was  of  sound  mind  at  the  time  of  the  execution  of  a  testa- 
mentary instrument.  The  Court  forms  its  judgment  princi- 
pally from  the  facts,  and  not  from  the  opinion  of  witnesses, 
and  many  instances  have  occurred  in  which  the  decision  of 
a  Court  of  Probate  has  been  opposed  to  the  conclusion 
drawn  by  the  witnesses,  though  the  foundation  of  each  opi- 
nion was  the  same  facts.  Here  the  witness  actually  keeps 
back  the  very  facts  upon  which  he  professes  to  ground  his  * 
opinion.  The  witness,  on  the  8th  interrogatory,  does  men- 
tion having  delivered  a  deed  to  the  deceased  on  the  5th  of 
September,  when  the  second  codicil  was  executed ;  but  this 
incidental  mention  of  this  transaction,-^one  out  of  three,  as 
will  presently  appear, — is  more  calculated  to  mislead  and 
deceive  than  inform.  When  the  witness  is  examined  a 
second  time,  he  repeats  in  substance  the  same  evidence, 
adding,  however,  expressly,  that  the  concealment  arose 
because  he  was  solicitor  for  Mr.  Godrich.  On  the  cross- 
examination  of  this  witness,  when  last  examined,  it  appears 
that,  on  this  5th  of  September,  1838,  several  other  instru- 
ments were  executed,  and  certainly  of  a  tenor  which  very 
satisfactorily  accounts  for  Mr.  Lane's  anxiety  to  conceal 
them. 

The  first  (mentioned  in  the  original  examination)  is  a  deed     His  conduct 
of  covenant,    by  which,   in   consideration  of  the  sum   of  ["^^  transac- 
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Jan.  17.       £1,200  111.  Consols,  Mr.  Grodrich  covenanted  to  nnbtti 
the  deceased  during  her  life.     The  second  is  a  Power  i 

Godrick.  Attorney  to  Mr.  Lane  to  sell  these  Consols.  These  tnuat 
tions  occurred  twenty  days  before  the  death  of  the  teiUn. 
and  are  stated  by  Mr.  Lane  to  have  been  the  lad  tram 
tions,  and  to  have  taken  place  immediately  before  or  Ar 
the  execution  of  the  codicil  of  September  5th.  These  te 
are  elicited  in  consequence  of  interrogatories  adminiiteni 
on  the  second  examination,  the  facts  not  being  known  H 
the  party  opposing  the  will  before*  But  there  is  mosAk 
transaction  of  a  still  more  extraordinary  complexion,  wind 
does  not  appear  in  any  part  of  Mr.  Lane's  evidenoe;  c 
rather  is  most  studiously  concealed  by  him.  On  thitsM 
5th  of  September,  a  Power  of  Attorney  was  executed,  nndv 
the  superintendence  of  Mr.  Lane,  empowering  Mr.  Godrid 
to  transfer  into  the  joint  names  of  the  testatrix  and  hiBKif 
the  sum  of  £448  Long  Annuities,  which  formed  i  toj 
large  part  of  the  property  of  the  deceased- 
All  these  transactions  are  of  a  very  suspicious  chsnetff ; 
but  at  present  we  only  advert  to  them  for  one  purpose-4i 
the  purpose  of  shewing  that  Mr.  Lane  not  only  iropropoif 
withheld  these  circumstances  firom  the  Court,  hot,  iA 
respect  to  the  last  Power  of  Attorney,  purposely  sbapedls 
evidence  upon  the  18th  interrogatory  so  as  to  induce  a  ^ 
lief  that  the  deed  of  covenant  and  Power  of  Attorney  f 
sell  the  £1,200  Consols  were  the  only  transactions  on  tk 
5th  of  September,  besides  the  execution  of  the  secosl 
codicil. 

In  weighing  the  credit  which  may  be  due  to  Mr.Ljuie^ff 
must  look  at  the  nature  of  the  business  in  which  be«« 
engaged  for  the  deceased.  The  testatrix  was  possessed  ^ 
property  of  the  value  of  from  £9,000  to  £10,000,  and  U 
besides  an  annuity  of  £600  per  annum.  Her  income  tcij 
greatly  exceeded  her  expenditure  ;  she  had  no  near  rebtkv 
who  had,  from  the  ties  of  kindred  or  other  causes,  natunl 
demands  upon  her ;  nor  did  any  reason  exist  why  she  sbooU 
be  anxious  to  augment  her  income  ;  but  from  the  exccutia 
of  the  will  commence  a  series  of  investments  of  a  verydift- 
rent  character  from  those  which,  so  far  as  appears,  tbett!- 
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tatrix  had  been  accustomed  to,  and  manifestly  not  for  her      Jak.  17. 
security  or  benefit,  but  that  of  the  residuary  legatee.   There       . 
are  two  annuities  bought,  a  mortgage^  and  the  sale  of  India      Godrich, 
Bonds,  one-half  of  the  produce  lent  on  personal  security, 
and  the  other  half  paid  to  Mr.  Godrich :  all  this  done  in 
consequence  of  a  communication  from  Mr.  Godrichy  in  the 
first  instance,  though  said  to  be  confirmed  by  the  testatrix. 
It  would  have  been  well  if  Mr.  Lane  could  have  stated 
what  were  the  reasons  the  deceased  gave  for  these  invest- 
ments,  or  whether  he  explained  to  her  how  unnecessary 
they  were  for  a  person  in  her  circumstances.     With  regard 
to  the  deed  of  covenant,  it  is  abundantly  clear  that  it  was  a 
merely  colourable  device  to  get  possession  of  the  money,  of 
the  same  character  as  its  cotemporary,  tlie  Power  of  At- 
torney to  transfer  the  Long  Annuities. 

In  all  these  transactions,  Mr.  Lane  forgot  the  position  in 
which  he  stood ;  he  acted  as  the  attorney  of  the  testatrix, 
but  not  for  her  benefit  or  protection ;  he  was  the  agent  of 
Mr.  Godrich,  and  acted  for  his  advantage. 

During  the  Argument,  our  attention  was  called  to  the 
entries  in  Mr.  Lane's  books.  These  entries  were  manifestly 
made  with  a  view  to  a  particular  purpose ;  they  are  not  in 
the  ordinary  form  ;  we  do  not  think  they  assist  Mr.  Lane's 
credit. 

We  will  now  advert  to  the  evidence  of  Sarah  Cooper,  for 
the  double  purpose  of  ascertaining  how  far  she  supports  the 
execution  of  the  will  of  1836,  and  whether  she  contradicts 
or  supports  the  evidence  of  Mr.  Lane. 

Sarah  Cooper  was  the  nurse  and  attendant  on  the  de- 
ceased, and  when  examined  was  still  a  resident  in  Mr.  God- 
rich's  family.  With  respect  to  the  capacity  of  the  testatrix, 
and  the  animus  teslandi,  this  witness  gives  very  strong  affir- 
mative evidence ;  especially  that  the  deceased  expressed  her 
intention  to  give  all  her  property,  save  a  few  legacies,  to 
Mr.  Godrich ;  that  she  declared  she  had  desired  him  to  send 
the  gentleman  who  was  to  make  the  will ;  that  Mr.  Godrich 
was  very  neglectful,  and  that,  if  any  thing  happened  to  her, 
and  he  lost  it^  it  would  serve  him  right.  Looking  at  the 
station  in  life  of  this  witness,  and  the  time  which  elapsed  be- 
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Jan.  17.  tween  this  conversation  and  the  period  wheo  she  give  b 
JoneM  r  evidence,  it  is  probable  that  all  may  not  have  happawd]lr^ 
Godrich,  cisely  as  she  has  stated  it,  particularly  as  her  bias  ii  cUr 
in  favour  of  Mr.  Godrich ;  but,  making  all  these  alknmn 
unless  we  wholly  disbelieve  the  witness  (which  we  are  Ml 
justified  in  doing),  this  is  strong*  evidence  in  fiivoor  of  ie 
will :  it  supports  capacity ;  it  tends  to  shew  testamalay 
intention,  and  the  absence  of  urgency  on  the  part  of  Ik 
Godrich. 

As  to  the  making  the  will,  the  evidence  of  this  witnoi^ 
in  very  many  respects,  does  not  agree  with  the  accost 
given  by  Mr.  Lane.  Sarah  Cooper  speaks  of  /iPo  internen; 
of  her  being  present  at  the  giving  the  instructions;  ofthdr 
being  written  down  and  read  over.  This  statement  das 
not  accord  with  Mr.  Lane's ;  but  we  see  no  reason  to  o» 
elude  either  that  this  witness  intended  to  give  false  evideoe^ 
or  that  such  contradictions  affect  Mr.  Lane's  testimfliy- 
Precise  uniformity,  especially  in  witnesses  so  diSereotii 
class,  never  could  be  expected  ;  indeed,  it  would  rather  k 
a  badge  of  fraud.  We  Uiink  that  the  transaction  of  matif 
the  will  is  supported  by  Cooper's  testimony,  though  hbt 
deduction  must  be  made  from  it,  both  on  the  ground  of  d^ 
fective  memory  and  strong  bias. 
Its  effect  Our  view  as  to  the  execution  of  the  will,  judging  osy 
from  the  evidence  we  have  hitherto  examined,  is  this  :* 
That  Mr.  Lane's  credit,  from  the  mode  in  which  he  ks 
given  his  evidence,  and  from  the  transactions  to  whidi  k 
lent  himself,  is  subject  to  much  suspicion ;  but  that  is 
account  of  the  preparation  and  execution  of  the  will  is*  i 
essential  particulars,  confirmed  by  Foy  and  Cooper,  Bt 
that,  if  the  case  rested  solely  upon  the  evidence  upon  tk 
condidit,  we  should  feel  ourselves  bound  to  pronounce  k 
the  validity  of  this  will. 
Allegations  We  now  proceed  to  examine  the  allegations  against  tk 
a^mat  t  e  ^.jj^  ^^^  ^j^^  circumstances  subsequently  pleaded  in  ssf- 
port  of  it. 

One  of  the  leading  averments  contained  in  the  first  Ah 
gation,  given  in  on  behalf  of  Mr.  Pryce  Jones^  is  imptircJ 
capacity  and  occasional  delusion.    It  is  scarcely  necessarf  <* 
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observe,  that,  in  a  person  so  far  advanced  in  years,  the      Jak.  17. 

vigour  and  energy  of  mind  found  in  earlier  life  cannot  be 

expected  or  required ;  but  there  must  exist  that  which  the 


law  requires :  **  It  is  not  sufficient  that  the  testator  be  of 
memory  when  he  maketh  his  will  to  answer  to  familiar  and 
usual  questions,  but  he  ought  to  have  a  disposing  memory, 
so  that  he  be  able  to  make  disposition  of  his  estate  with 
understanding  and  reason."*  As  to  delusion,  different  con- 
siderations arise;  an  act  done  under  the  influence  of  delu- 
sion is  void,  for  then  the  mind  of  the  testator  was  unsound  ; 
but  delusion  may  precede  or  succeed  an  act  without  affect- 
ing  its  validity. 

There  are  several  witnesses  examined  on  the  21st  article,  Evidence  as 
which  pleads  impaired  capacity.  It  is  alleged  to  have  com-  ***  '"P"****  ^^ 
menced  in  1835,  whilst  the  deceased  was  resident  at  Rose 
Cottage,  and  to  have  continued  whilst  she  was  under  Mr. 
Oodrich's  roof  till  her  death.  Of  these  witnesses,  the  one 
by  far  the  most  entitled  to  consideration  is  Mr.  James ;  he 
has  no  personal  interest  in  the  case,  and  does  not  shew  the 
same  bias  as  some  of  the  others  do.  He  expresses  his  opi- 
nion that  the  deceased,  from  the  spring  of  I6S6,  was  quite 
incompetent  to  the  management  of  her  business,  or  to  make 
her  will ;  she  was  quite  in  her  second  childhood.  The  pe- 
riod to  which  Mr.  James  speaks  is  rather  after  the  date  of 
the  will,  but  yet  so  close  to  it,  that  his  opinion,  if  correct, 
may  have  a  strong  bearing  upon  the  question  of  capacity 
when  the  will  was  executed.  It  is  necessary  to  examine  his 
evidence,  and  especially  the  grounds  he  assigns  for  his  opi- 
nion. 

Mr.  James's  acquaintance  with  the  testatrix  commenced  in 
1831,  when  he  introduced  himself  to  her  at  Rose  Cottage, 
for  the  purpose  of  befriending,  by  his  interposition^  Thomas 
Jones,  of  Merthyr  ;  he  used  to  visit  her  about  four  times  a 
year,  and  until  the  spring  before  her  death,  in  1838.  He 
then  deposes  to  her  partiality  for  Pryce  Loyd  Jones,  and  to 
her  declarations  that  she  would  give  him  money  to  set  him 
up  in  business,  and  by  her  will  the  bulk  o£  her  property. 

*  6  Co.  23. 

VOL.  III.  3  s 
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Jan.  17.       He  says  that  it  was,  to  the  best  of  his  recollection,  btk 
year  1835  that  she  said  she  had  ^ven  Pryce  Jones  £5101 

GodricL  to  set  him  up  in  business,  and  that  she  spoke  with  etidei 
delight  of  his  marriage.  On  the  16th  article,  Mr.Jasa 
deposes  to  his  visits  to  the  deceased  at  Mr.  Godricfa's  ooi- 
mencing  somewhere  about  the  spring'  of  1836.  He  la 
much  struck  with  the  alteration  in  the  deceased,  and  he  9^ 
cifies  three  circumstances  as  shewing  (to  use  his  own  expm* 
sion)  that  her  conversation  was  **  of  quite  a  different  tan.' 
She  observed  how  like  he  was  to  the  royal  family ;  she  toU 
a  story  of  two  snuff'-boxes  given  to  the  Messrs.  Bf ellish ;  ba 
the  most  marked  alteration  was  as  to  Pryce  Jones ;  tbtf 
she  accused  him  of  having  robbed  her  of  £5,000,  prommflS 
he  would  not  marry,  but  keep  a  carriage  for  her,  and  sofoftk 
and  that  all  this  was  in  direct  contradiction  to  her  fonw 
conversations.  Mr.  James  details  the  expressions  of  the 
deceased  with  respect  to  Bf  r.  Godrich  ;  her  satisfaction  at  fas 
taking  care  of  her  and  of  her  property,  and  that  she  sttlei 
that  Mrs.  Godrich  **  came  to  her  every  morning,  went  don 
on  her  knees  to  her,  and  asked  her  blessing."  From  these  cb 
cumstances,  so  set  forth  by  Mr.  James,  he  draws  his  coock- 
sion  that  the  mental  faculties  of  the  deceased  were  impaiRd, 
and  he  especially  relies  upon  the  changes  as  to  Pryce  Jonei) 
as  the  leading  reason  for  his  opinion. 

Their  Lordships  entertain  no  doubt  that  Mr.  James  he 
correctly  described  all  the  facts  which  occurred,  to  the  bet 
of  his  recollection  ;  but  the  first  question  is,  assuming  tbr 
representation  to  be  correct,  will  the  facts  stated,  when  follf 
considered,  support  his  conclusion ;  and,  even  if  ther 
will,  is  he  confirmed  by  other  testinoony  ?  Now  we  think  it 
extremely  probable  that,  looking  at  the  extreme  age  of  tk 
deceased,  there  was  some  gradual  decay  of  her  mental  tol* 
ties,  and  that  such  diminished  power  might  strike  Mr.  Jamft 
who  saw  her  only  at  intervals,  more  forcibly  than  those  wfo 
were  accustomed  to  her ;  but  such  diminution  of  raentii 
power  is  perfectly  consistent  with  adequate  testamenttrj 
capacity.  As  to  the  facts,  it  is  quite  clear  that  his  suppose«t 
resemblance  to  the  royal  family,  and  the  story  of  the  tw 
snuff-boxes,  cannot  be  deemed  proof  of  incapacity,  eveoif 
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sonstantly  repeated  on  the  visite  of  Mr.  James.     Such  repe-      Jah.  17. 
itions  are  the  constant  concomitants  on  old  age,  and  do  not       j 
necessarily  shew  a  want  of  tesUmentary  capacity,  especially       Godrieh. 
vhere  a  person,  being  confined  to  the  house,   with  a  very 
narrow  circle  of  acquaintance,  has  little  novelty  or  fresh 
topics  for  conversation. 

With  regard  to  the  deceased's  submitting  to  the  conduct 
of  Mrs.  Godrich,  this  is  a  fact  not  altogether  unimportant; 
for,  whatever  allowance  may  be  made  for  the  difference  of 
ages,  it  is  not  probable  that  the  testatrix,  who  appears  to 
have  been  originally  a  shrewd  woman,  would  have  received 
such  absurd  adulation  without  expressing  'disapprobation. 
But  though  this  may  be  so,  still  it  is  only  an  individual  cir- 
comstance,  from  which,  standing  alone,  no  conclusion  could  ' 
be  safely  drawn.  As  to  the  displeasure  expressed  against 
Mr.  Pryce  Jones,  was  there  a  cause  reasonably  to  account 
for  it  ?  We  think  that  this  question  must,  without  doubt^ 
be  answered  in  the  affirmative ;  that  the  deceased  had  grave 
cause  of  displeasure  against  him,  and  that  she  manifested 
that  displeasure  most  strongly ;  the  more  so,  perhaps,  and 
Dot  unnaturally,  because  she  had  previously  conferred  so 
many  benefits  upon  him.  It  is  not  necessary  to  enter  into  the 
particulars  of  the  evidence,  shewing  the  ground  of  the  dis- 
pleasure, and  the  manifestation  of  it ;  it  is  enough  to  say 
that  there  was  ample  cause  reasonably  to  produce  the  re- 
sult ;  and  that  this  is  proved  by  the  evidence  of  Whittemore, 
and  Everett,  and  many  others,  and  especially  the  fact  of  the 
displeasure  is  admitted  by  Mr.  Charles  Jones,  the  father  of 
Mr.  Pryce  Jones. 

No  wonder,  then,  that  the  deceased  was  loud  in  her  com- 
plaints of  Mr.  Pryce  Jones's  conduct,  and  rational  complaints 
they  were ;  and,  if  so,  nearly  the  whole  foundation  on  which 
Mr.  James's  opinion  is  built  falls  to  the  ground,  and  the 
change  in  the  deceased's  conversation  is  fully  justified  by 
the  circumstances  which  occurred.  Mr.  James,  no  doubt, 
was  ignorant  of  thosQ  occurrences,  and  hence  his  erro- 
neous conclusion. 

We  have  thought  it  right  to  enter  thus  fully  into  Mr. 
James's  evidence,  because  the  question  of  impaired  capacity 
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Jav.  17.      M  always  an  important  one  in  tanudan  <if  great  age,  ai 

-  also  because^  from  Mr.  James's  position  in  life  sod  Icj^ 

CMriek      h»bitB,  his  testimony  is  entitled  to  ^^mve  considentioD;  hi 

as  to  the  rest  of  the  evidence  on  this  article,  we  think  gh 

observations  will  satisfactorily  dispose  of  it. 

The  witnesses  examined  on  the  21st  article  are  MrkKspi 
Catherine  Smith,  Charles  Jones,  W.Toby,  jun.,  JohnMk 
and  Charles  Jones^  the  y<Hinger.  We  are  of  opioiaitb, 
considering  the  facts  to  which  they  depose,  and  the  naai 
assigned  for  their  condusionsy  they  do  not  prove  dntik 
mental  faculties  of  the  deceased  were  so  impaired  as  tor» 
der  her  incapable  of  a  testamentary  act :  on  the  oostmi. 
the  true  result  of  the  evidence  is>  that  the  deceascdi  st  th 
time  of  making  the  will  of  1836,  possessed  a  capacity  aip» 
feet  as  usually  falls  to  the  lot  of  persons  of  her  agew 

Having  formed  our  opinion  as  to  the  capacity  of  theteii' 
trix  fVom  the  evidence  brought  to  prove  that  she  wsi  is 
capable  of  a  testamentary  act,  it  is  not  neoesssry  to  mk 
any  observations  on  the  evidence  brought  to  prove  dled^ 
mative. 

The  delusions  alleged  in  the  plea  are  spoken  to  by  OAt 

rine  Smith,  and  as  to  one,  by  Mrs.  Keep.     Theyde|Nf 

that,  on  one  occasion,  the  testatrix  ima^ned  that  she  U 

lost  her  thumbs.     Mrs.  Keep  thinks  this  occurred  sbst 

four  or  five  years  before  her  death  ;  Catherine  Smith  fifl 

the  time  to  about  six  weeks  before  she  left  Rose  Cottagers 

18S5.     Other  strange  occurrences  are  mentioned  by  Citk* 

rine  Smith,  as  that  the  deceased,  on  one  occasion,  had  Bak 

notes  on  her  head';  on  another,  that  she  pointed  to  thecnv^ 

stand,  as  if  she  wished  to  have  the  tea-pot  filled  from  tk 

vinegar-cruet;  and  on  the  13th  article,  as  to  mistaking  tk 

foot  for  the  head  of  the  bed ;  but  she  signs  the  will  not  d^ 

as  a  witness.     Now,  assuming  thst  all    the  circumstsncs 

took  place  as  stated,    and  that  no  explanation   could  bi 

offered,  as  from  intoxication,  delirium,  or  otherwise,  it  dm' 

be  recollected  that  these  delusions  are  wholly  unconnedei 

with  the  will  in  question ;  that  they  occurred  many  moodi 

before  the  date  of  the  will,  and  that  there  is  no  evidence  it 

shew  that  they  were  of  a  permanent  nature,  or  even  tkt 
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they  eyer  took  place  again.     We  think  Uiat  facts  so  isolated       Jak.  17. 
cannot  effectually  be  brought  to  bear  upon  capacity  when  the       _ 
will  was  executed,  and  consequently  cannot  affect  its  vali-       OgdHei, 
dity. 

The  next  head  for  consideration  is  the  alleged  improbabi*    Improbability 
lity  of  the  testatrix  (if  of  sound  mind)  executing  the  will  of  jjqq^      ispoii- 
February,  1836,  voluntarily,  and  this  improbability  is  based 
upon  her  former  testamentary  actSi  and  the  presumed  state 
of  her  affections. 

The  will  of  December,  1834,  gave  Charles  Jones  £1,000; 
to  James,  his  brother,  the  interest  of  £500  for  life ;  the  inte- 
rest of  £1,000  to  the  widow  of  Thos.  Jones,  oi*  Merthyr,  and 
the  capital  to  her  children.  After  some  small  legacies,  the 
testatrix  gave  the  residue  to  Pryce  Jones,  and  appointed  him 
executor  with  Mr.  Toby,  who  took  a  legacy  of  £200. 

The  will  of  October,  1835,  appoints  Mr.  Toby,  junior, 
and  Mr.  Godrich,  executors.  To  Mrs.  Jones,  of  Merthyr,  it 
gives  £2,000,  instead  of  the  interest  of  £1,000,  and  the  capi-^ 
tal  thereof  to  her  children.  James  Jones  takes  £500  abso^ 
lutely  ;  £500  is  given  in  charity,  and  £2,000  to  each  of  the 
executors.     The  residue  is  undisposed  of. 

The  main  distinctions  between  these  two  wills  are,  the 
omission  of  Charles  and  Pryce  Jones,  the  introduction  of 
Mr..  Godrich,  as  executor  and  legatee,  and  the  legacies  to 
him  and  Mr.  Toby. 

There  was  much  argument  at  the  Bar  respecting  the  exe*  The  will  of 
cution  of  this  will.  The  importance  of  the  paper,  and  the  * 
circumstances  attendant  upon  it,  are  pertinent  to  the  pre- 
sent issue  only  because  the  will  of  1835  was,  as  deposed  by 
Mr.  Lane,  the  substratum  of  the  will  of  1836.  This  will 
of  1835  was  prepared  by  Mr.  Robert  Chambers,  who  de« 
scribes  himself  as  a  barrister-at-law,  and  it  is  attested  by 
him  and  Catherine  Smith.  Mr.  Chambers  was  an  entire 
stranger  to  the  testatrix  till  the  morning  of  October  7th, 
1835,  when  he  was  called  in  by  Mr.  Toby  to  make  this  will, 
Mrs.  Loyd  being  then  resident  at  Rose  Cottage.  If  the 
evidence  of  Mr.  Chambers  is  to  receive  full  credit,  there  can 
be  no  doubt  but  that  this  was  the  will  of  a  willing  and 
capable  testatrix,  and  there  are  several  circumstances  in  sup- 
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Jan.  17.      port  of  it.     At  this  period,  Mr.  Pryoe  Jones  had  (oifM 
J  all  claim  upon  the  deceased^  who  'warmly ^  and  not  iiib» 

Godndu  sonably,  resented  his  conduct.  There  was,  therefore,  ■ 
urgent  cause  for  the  revocation  o£  the  will  of  18S4,  bf 
which  he  would  have  taken  the  bulk  of  the  propertj.  He 
residue  then  was  to  be  disposed  of.  Whether  the  deocMti 
had  next  of  kin  or  not,  there  were  none  whom  she  icof 
nized  as  having  claims  upon  her^  besides  those  mentiooedii 
the  will  of  1835,  and  Pryce  Jones,  with  whom  she  is 
offended,  and  most  probably  also,  at  that  time,  with  la 
father.  It  was  not  improbable,  therefore,  that  she  should  in- 
crease tlie  legacy  to  Mr.  Toby,  and  not  knowing  whst  toA 
with  the  residue^  confer  a  benefit  on  Mr.  Godrich,  whovs 
becoming  intimate  with  her.  It  is  true  that  both  Catheria 
Smith,  the  other  attesting  witness,  and  Mr.  Toby,  jimii; 
who  brought  Mr.  Chambers,  and  assisted  in  making  ti 
will,  now  depose  that  the  deceased,  at  the  time  of  nukiif 
it,  was  not  of  sound  mind ;  but  we  cannot  confide  in  tUr 
evidence,  for,  not  only  are  they  deposing  against  thdr  m 
acts,  but  they  assign  no  satisfactory  reason  for  tUr 
opinions,  and,  further,  their  evidence  is  in  opposition  to  i 
those  witnesses  whose  testimony  has,  we  think,  satisftd^ 
rily  established  general  capacity* 

On  the  whole,  therefore,  we  have  come  to  this  coodfr 
sion  as  to  the  will  of  1835,  that  there  are  no  circomstascB 
attending  it  which  should  prevent  its  being  fairly  usedai 
substratum  for  the  will  of  1836. 

We  must  now  contrast  the  contents  of  the  will  of  189t 
with  the  will  of  1835.  There  are  some  very  material  altff- 
ations.  The  will  of  1836  reduces  the  legacy  to  Mrs.  Jooa 
of  Merthyr,  from  £2,000  to  £100.  Now  only  five  rnoothf 
had  elapsed  between  the  making  of  these  two  wills,  and  tk 
good- will  of  the  testatrix  towards  this  Mrs.  Jones  is  ma* 
fasted  not  only  by  the  legacy  of  £2,000,  in  the  will  of  1% 
but  Mr.  Chambers  deposes  that  the  deceased  then  tA 
'*  much  about  *'  the  Jones's  of  Merthyr.  We  have  soogitfk 
vain  for  any  solution  of  this  reduction.  Next  comes  the  i^ 
duction  of  James  Jones's  legacy  from  £500  to  £300.  ^' 
Toby's  legacy  is  diminished  from  £2,000  to  £500,  and  k 
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is  no  longer  an  executor.  The  reason  suggested  for  this  Jak.  17. 
alteration  is,  that  after  the  deceased  went  to  Mr.  Godrich's, 
and  he  became  acquainted  with  her  affairs,  her  attention  was 
drawn  to  the  fact,  that  Mr.  Toby  had  invested  i- 500  of 
hers  in  his  own  name,  and  suspidons  on  that  account  arose 
in  her  mind.  This  circumstance  is  admitted  by  Mr.  Toby, 
though  he  disclaims  all  improper  motives.  We  think  that 
the  fact  itself,  especially  if  attended  with  such  representa- 
tions as  were  capable  of  being  made  respecting  it,  whether 
with  good  cause  or  not,  might  reasonably  make  a  strong  im- 
pression on  the  mind  of  the  testatrix  unfavourable  to  Mr. 
Toby,  and  so  account  for  this  reduction  and  his  removal 
from  the  executorship.  The  legacy  to  charity  of  £500  is 
not  to  be  found  in  this  will. 

By  these  alterations,  a  very  considerable  increase  is  made 
to  the  residue,  left  undisposed  of  by  the  will  of  1835.  The 
whole  of  that  residue,  amounting  to  not  less  than  £9,000,  is 
given  to  Mr.  Godrich  and  his  family :  Mr.  Godrich,  who, 
only  five  months  before,  took  but  £2,000,  and  that  the  first 
legacy  ever  bequeathed  to  him  by  the  testatrix.  It  must  be 
admitted,  we  think,  that  such  a  disposition  of  the  property, 
by  a  will  executed  in  Mr.  Godrich's  own  house,  is  well  calcu- 
lated to  raise  grave  suspicions ;  but,  though  we  recognize  this 
position  as  unquestionably  true,  we  are  not  prepared  to  say, 
looking  at  all  the  circumstances  relating  to  Mr.  Pryce  Jones 
and  Mr.  Toby,  and  the  absence  of  strong  demands  upon  the 
testatrix  by  near  relations,  that  the  contents  of  this  will  are 
so  opposed  to  all  probability  as  to  raise  any  very  powerful 
argument  against  its  being  the  act  of  the  deceased.  We 
must  make  great  allowance  for  the  variation  of  intention  so 
common  in  old  persons,  and  for  the  reasonable  increase  of 
Mr.  Godrich's  influence. 

The  last  branch  on  this  part  of  the  case  is,  the  charge 
preferred  against  Mr.  Godrich,  of  having  exercised  control  u^due  ?i^u!?' 
over  the  deceased,  and  obtained  the  execution  of  the  will  by  ence. 
fraud  and  undue  influence. 

With  respect  to  the  allegation  of  control,  we  are  of  opi- 
nion that  there  is  no  evidence  of  any  coercion.  It  is  dis- 
proved.    To  invalidate  a  will  on  the  ground  of  fraud  and 
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Jan.  17.      undue  influence,  it  must  be  shewn  that  they  were pnctM 
.     ^        with  respect  to  the  will  itself,  or  so  contemporaneoutly  vitklk 

Godrich.  will,  or  connected  with  it,  as  by  almost  necessuy  |iw!Miip 
tion  to  affect  it.  Other  frauds  cominitted  against  t  teiUr 
are  only  evidence  to  raise  strong  euapicion  agdnit  anjst 
done  under  the  superintendence  or  by  the  interTeraxe  i 
those  committing  them.  There  are  acta  done  by  Mr.  M 
rich,  with  reference  to  the  testatrix,  which  every  Coat  af 
Justice  would  view  with  suspicion,  and  aome  are  dcjaiiif 
of  the  severest  disapprobation.  No  sooner  had  tbedeeeori 
begun  to  reside  under  Mr.  Grodrich'a  roof,  than  these  Kti 
commenced.  The  transfer  of  the  house,  in  Nofeaiba; 
1835,  in  consideration  of  maintaining  the  testatrix  ftri 
given  period  of  time,  is  described  ii\  the  deed  as  an  aMrir 
purchase  for  £980,  with  a  receipt  endorsed  thereon  for  tk 
purchase-money,  and  attested  by  Mr.  Chambers,  who  (f 
the  transaction  were  of  the  nature  described  by  Mr.  M 
rich)  was,  as  he  swears,  in  answer  to  the  SOth  interrogsM;, 
in  utter  ignorance  thereof,  and  was  made  a  witneai  ta  i 
nominal  and  fictitious  payment  of  the  purchaae-monej.  Ife 
Chambers  swears  that  he  believed  the  price  to  be  a  fair  ai^ 
and  to  be  paid,  when  in  truth  the  payment  of  the  price,  Y 
he  speaks  truly,  was  a  mere  delusion  practised  upon  himbf 
Mr.  Godrich.  Mr.  Godrich,  in  opposition  to  his  own  fil' 
ness,  Mr.  Chambers,  swears  that  the  consideration  was  a* 
serted  under  his  (Mr.  Chambers's)  advice;  but  when  Mr. 
Godrich  answered  the  first  Allegation,  he  gave  no  sncb  a* 
planation.  The  next  transaction  is  the  agreement  of  theSlh 
September,  1838,  twenty  days  before  the  death  of  the  de^ 
ceased,  when,  in  consideration  of  the  transfer  of  £1,200.  lU 
Consols,  Mr.  Godrich  covenants  to  maintain  the  deoeaie' 
till  her  death,  and  furnish  medical  attendance.  Upon  ssck 
an  agreement,  at  such  a  time,  and  under  such  circumstaDCC!^ 
it  is  hardly  necessary  to  observe,  that  it  was  a  mere  spedoa 
cover  to  obtain  possession  of  the  property.  Of  thesamedilF 
is  the  Power  of  Attorney  to  transfer  this  stock  and  the  Povir 
to  transfer  the  £448  Long  Annuities,  and  the  donation  d 
the  dC800  Exchequer  Bills  immediately  follows. 

These  are  all  acts  by  which  Mr.  Godrich   was  diredy 
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benefited,  and  by  which,  before  the  death  of  the  deceased.      Jam.  17. 
he  obtained  the  control  over  nearly  all  her  property.    Even      j-^Jj^ 
the  acts  done  in  the  management  of  the  other  property  have       Godrich. 
•11  a  similar  tendency, — the  benefit  of  Mr.  Godrich.     The 
Policy  of  Assurance  on  the  life  of  Mr.  Player  is  in  his  name. 
The  effect  of  all  these  acts  we  will  consider  hereafter. 

We  do  not  conceive  it  necessary  particularly  to  notice 
<»ther  circumstances  set  forth  in  this  case,  to  prove  that  Mr. 
Oodrich  had  acquired  and  exercised  undue  influence  over 
the  deceased.  Care  and  attention  to  her  wants  and  wishes, 
even  to  her  whims  and  fancies,  flattery  and  obsequiousness* 
however  degrading,  will  not  constitute  such  an  undue  in- 
fluence as  can  affect  the  acts  of  a  capable  testatrix. 

Before  we  leave  this  branch  of  the  case,  it  is  right  to  Reco^ftiition 
notice  the  evidence  as  to  the  recognition  of  this  will.  Mr. 
Howardi  on  the  13th  article,  deposes  that,  as  near  as  he 
can  recollectf  about  a  twelvemonth  after  the  deceased  had 
quitted  Rose  Cottage,  he  was  in  the  room  with  the  deceased, 
when  young  Alfred  Godrich  was  present,  and  after  some 
(observation  about  his  making  a  noise,  she  said,  '<  What  a 
fine  boy  he  is  I  I  have  adopted  him  in  my  will ;  I  have  left 
him  £2,000."  She  also  went  on  to  say,  **  she  had  made  his 
fiither  sole  executor."  Assuming  that  this  evidence  is  fully 
to  be  relied  on,  it  is  of  great  importance ;  for  the  testatrix, 
in  this  conversation,  shews  memory  and  capacity,  and  iden- 
tifies and  recognizes  the  instrument  in  question. 

The  evidence  of  Miss  Terry,  to  nearly  the  same  effect, 
also  deserves  attention.  Deposing  on  the  same  article, 
Miss  Terry  says  that  the  deceased,  about  a  twelvemonth 
before  her  death,  speaking  of  Mr.  Godrich,  who  had  been 
much  tired  with  attending  a  patient  at  night,  said,  that  ''  it 
was  a  pity  he  tired  himself  in  that  way,  when  he  knew  it 
was  not  necessary,  for  she  had  provided  for  him ;  saying,  '  I 
have  left  Alfred  £2,000,  and  his  father  the  residue  (or  the 
ipreatest  part)  of  my  property  :* "  a  declaration  strongly  con- 
firmatory of  this  instrument's  being  the  real  will  of  the  de- 
ceased. 

We  must  now  turn  our  attention  to  the  first  codicil  exe-  Codicil  of  1836. 
cuted  by  the  testatrix.     That  codicil  bears  date  the  ISth 
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Jam.  It       December,  1836;  it  revokes  the  legacy  of  £500  given  to 
.  Mr.  Toby,  jun.^  and   bequeaths   it  to  Charles  JoneSy  of 

GodricL       Welchpool. 

With  respect  to  the  contents  of  this  codidU  there  does 
not  appear  to  be  any  improbability  of  their  according  with 
the  mind   of  the  testatrix,  for  it  was  not  unlikely  that 
her   regard  for    Mr.  Toby,    already    greatly   diminished 
by  her  quarrel  with  him,  should,  in  consequence  of  the 
estrangement^  have  been  wholly  extinguished  ;  nor  is  the 
transfer  of  the  legacy  to  Mr.  Charles  Jones  improbable 
Further,  Mr.  Godrich  had  no  interest  under  tiiis  codicil,  and 
it  is  free  from  all  suspicion  on  that  account.     It  is  true  that 
the  evidence  in  support  of  it  is  but  scanty  ;  but  if  the  wiD 
can  stand,  their  Lordships  think  that  this  codicil  would  also 
be  entitled  to  probate. 
Codicil  oflSSS.      The  last  tesumenUry  act  is  the  codicil  of  September  5tfa, 
1838.    It  reduces  the  legacy  of  £500^  given  to  Charles  Jones 
by  the  first  codicil,  to  £300,  stating  that  the  testatrix  had 
given  him  £200  some  short  time  before.    It  is  admitted  that 
the  gift  had  taken  place,  and  it  appears  that  the  deceased 
had  made  some  declarations  as  to  her  intention  to  make 
some  such  codicil.     The  probability  is,  therefore^  in  fiivoor 
of  it ;  but  this  will  not  be  sufficient,  unless  we  are  satisfied 
that  the  codicil  was  the  act  of  a  capable  and  willing  tes- 
tatrix. 
The  drawer's      Mr.  Lane  is  the  drawer  of  this  codicil ;  he,  without  com- 
Sation  there^  munication  with  the  deceased,  receives,  September  4th,  in- 
to, structions  for  it  from  Mr.  Godrich,  who  would  be  benefited 
by  it,  and,  still  without  communication,  prepares  a  fair  copy 
for  execution,  and  takes  it  to  the  deceased  September  5th. 
Mr.  Lane  says  that,  being  alone  with  the  testatrix,  he  read  it 
over  to  her ;  he  has  no  recollection  of  any  remark  she  may 
have  made  after  the  reading  over,  but  before  the  reading 
over  she  had  been  anxious  to  impress  on  his  mind  that  she 
had  let  Jones  have  the  £200  through  Mr.  Godrich's  inter- 
ference. 

Mr.  Flook,  who  was  a  stranger  to  the  deceased,  gives  a 
somewhat  different  account  of  the  transaction.  He  says  that 
the  substance  of  the  codicil  was  stated  to  her,  and  that  she 
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■cquiesced;  he  adds,  also,  that  Mr.  Godrich  was  present,      Jav.  17. 
Andy  at  some  part  of  the  transaction,  Cooper.    Such  dif-       jome»  ▼. 
ferences  are  not  of  great  importance  in  ordinary  cases,  but       Cfodrick 
in  this  they  require  attention,  for  we  must  determine  whe- 
Iher,  all  the  circumstances  considered,  the  evidence  will  be 
sufficient 

Cooper — who.  Lane  says,  was  present — knows  nothing  of 
tbia  codicil ;  she  never  heard  of  it  till  her  examination.  In 
ikct,  there  is  no  evidence  whatever  to  any  of  the  transac- 
tions of  this  day,  excepting  that  of  Mr.  Lane  and  Mr.  Flook. 
7his  renders  it  the  more  necessary  to  examine  carefully  into 
«U  the  circumstances,  and  particularly  to  consider  whether 
we  can  give  full  credence  to  their  testimony. 

We  must  now  revert  to  the  cotemporary  acts  of  that  day     Other    acu 
^September  5th)  ;  to  the  agreement  for  Uie  transfer  of  the  ?V  **"® 

i&l,200  Consols,  and  the  Power  of  Attorney  to  transfer  the 
«aine,  and  to  the  Power  of  Attorney  to  transfer  the  £448 
liong  Annuities.  All  these  were  acts  in  which  Mr.  Lane 
was  concerned ;  instruments  which  he  prepared,  and  caused 
the  testatrix  to  execute,  and  by  which  her  interest  was 
sacrificed  and  Mr.  Godrich's  promoted.  If  it  be  true,  as 
stated  in  Mr.  Godrich*s  Answer,  that  the  Power  of  Attornajr 
as  to  the  £448  Long  Annuities  was  to  save  probate  and 
legacy  duty,  it  must  have  been  done  in  contemplation  of 
the  speedy  decease  of  the  testatrix :  then,  what  becomes  of 
the  agreement  to  transfer  the  Consols  for  maintenance,-— 
twelve  hundred  pounds,^-as  it  turns  out,  for  twenty  days  ? 
Or  can  it  be  averred  by  Mr.  Lane  that  this  agreement,  too, 
was  a  scheme  to  save  probate  and  legacy  duty?  £ven 
this  retreat  is  closed,  for  Mr.  Lane  has  represented  this 
agreement  as  a  real  bondjide  agreement^  for  the  purpose 
mentioned  in  it. 

When  we  see  the  solicitor,  who  declares  himself  employed  •  Conduct  of 
4>n  behalf  of  the  deceased,  inducing  her  to  do  acts  of  this  ^^  •olicitor 
description,  our  first  doubt  is,  whether  the  deceased  under- 
stood what  she  did ;  whether  she  was  not  a  mere  instrument 
in  the  hands  of  those  about  her ;  and,  if  so  as  to  these  acts, 
whether  it  was  not  the  same  as  to  the  codicil  ?  The  conduct 
pf  both  the  witnesses,  in  giving  their  account  of  the  pro- 


508  PEIVY  COUNCIL.  [II1&.T. 

Jan.  17.      ceedings  of  this  day,  has  tended  greatly  to  shake  our  coofi- 

.  dence  in  their  statements. 

Cfodrick,  Mr.  Lane^  in  his  examination  in  chief,  says  :  **  There  was 

then  some  other  business  transacted ;  but  inaamu^  as  I  am 
the  solicitor  of  Mr.  Godrich,  I  am  not  at  liberty  to  mentioo  it 
After  it  was  over,  Mr.  Flook  and  myself  came  away."  On  the 
12th  interrogatory,  he  says :  **  I  was  with  the  deceased  only 
about  ten  minutes  on  the  said  occasion  ;  I  did  transact  sone 
other  business  with  her  at  that  time.     It  was  ofteTf  and  wdi 
he/ore^  the  execution  of  the  codicil."     Mr.  Lane  proceeds  to 
state  that,  after  the  examination  had  proceeded  so  fiur»  be 
consulted  a  civilian  as  to  what  he  should  answer  and  what 
not,  and  what  documents  he  should  produce  or  refuse ;  and  be 
declines  to  produce  the  Instructions  for  or  draft  of  the  agree* 
ment  of  the  5th  September ;  but  on  the  ISth  and  14th  inter- 
rogatories,  he  sets  forth  some  of  the  facts  relating  to  that 
agreement,  and  the  Power  of  Attorney  connected  with  it 
In  answer  to  the  18th  interrogatory,  Mr.  Lane  deposes  that 
his  Uist  transaction  of  business  with  the  deceased  iras  on  the 
5th  September,  when  the   second   codicil  and    Power  of 
Attorney  were  executed ;  ''  but  which  of  the  two  preceded 
tne  other,  I  forget ;  they  were  close  upon  each  other,  and 
one  a  little  before  the  other.    If  the  codicil  was  the  last,  then 
the  persons  present  were  Mr.  Godrich,  Mr.  Flook,  Sarah 
Cooper,  and  me.     If  that  was  the  first,  Mr.  Flook  may  have 
gone  out  of  the  room,  and  Cooper  too,  leaving  only  Mr.  God- 
rich and  me.     I  cannot  say  how  this  was  ;  I  quite  forget" 
On  the  subsequent  examination,  he  says,  there  is  another 
attendance  on  Mr.  Godrich  relating  to  Mrs.  Loyd,  but  not 
to  her  will  or  codicil.     This  entry  he  will  not  shew. 

This  evidence  gives  rise  to  several  observations.  First, 
that  Mr.  Lane  kept  back  the  other  transactions  of  September 
5th,  except  the  codicil ;  but  he  does  disclose  the  fact  of  there 
being  other  transactions.  His  plea  for  silence  is,  professional 
confidence.  That  such  a  plea,  under  the  circumstances, 
could  be  sustained,  we  do  not  admit ;  but  if  it  were  so,  it 
might  justify  silence,  but  not  misrepresentation.  How  docs 
Mr.  Lane  deal  with  this  ?  Upon  cross-examination,  he  has 
disclosed  the  agreement  and  Power  of  Attorney  to  sell  the 
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Consols;  but  he  represents  this  as  the  last  transaction,  by      Jan.  ]7. 

clear  implication  negativing  all  others^  especially  the  Power 

for  the  £448  Long  Annuities,  describing  Flook  as  probably       Oodridi 

not  present,  who  must  have  been  an  attesting  witness  to  the 

last  Power,  and  who,  as  he  now  recollects,  was  a  witness  to 

the  first  Power.     How  could  he  doubt  ?     The  plain  truth  is, 

that  Mr.  Lane  felt  that  these  were  transactions  that  could 

not  bear  the  light,  and  he  was  not  only  silent  as  to  them, 

but  represented  the  case  as  if  no  such  facts  had  occurred. 

How  does  Mr.  Flook  represent  these  occurrences  ?  He  Of  Um  other 
says :  **  We  signed  on  a  small  table,  which  stood  beside  the  ''^'"•••• 
deceased.  I  then  immediately  left  the  room,  and  went  into 
the  parlour  for  about  five  or  ten  minutes  more.  I  left  Mr. 
Lane  and  Mr.  Godrich  in  her  room."  Again  :  <<  I  did  not 
see  Mr.  Godrich  again,  but  Mr.  Lane  came  down  alone,  and 
we  went  away  from  the  house  together.**  **  I  was  with  the 
deceased  only  ^ve  minutes."  Further  on  :  **l  am  aware  I 
was  with  her  but  a  short  time,  but  I  believed  her  to  know 
what  she  was  about,  and  I  witnessed  her  act  accordingly," 
->— not  acts.  On  the  4th  interrogatory  he  repeats  this,  and 
again  on  the  28th.  In  the  whole  of  the  former  part  of  his 
evidence  he  has  excluded  the  notion  of  any  other  act  bein^ 
done. 

Here  again,  then,  there  is  not  only  silence  as  to  what  did 
occur,  for  he  attested  the  Powers  of  Attorney,  but  a  repre- 
sentation inconsistent  with  the  truth.  It  would  really  be  no 
unfair  conclusion,  that  these  witnesses  had  so  deposed  by 
preconcert ;  but,  be  that  as  it  may,  we  do  not  think  this 
evidence  can  be  safely  relied  on,  nor  forget  that,  in  five 
minutes,  Mr.  Flook  could  be  no  very  adequate  judge  of  capa* 
city,  and  that  of  a  stranger. 

We  have  now  discussed  the  most  material  facts  of  this  Result 
case ;  and  with  respect  to  the  will,  we  are  of  opinion  that 
the  testamentary  capacity  of  the  deceased  at  the  time  of 
making  it  is  established,  and  that  no  delusion  existed  which ' 
would  affect  its  validity ;  and  we  think,  though  many  of 
the  acts  done  by  Mr.  Godrich  with  respect  to  the  property 
deserve  severe  reprobation,  yet  that  none  of  them  are  so  con* 
nected  with  the  will  as  to  justify  us  in  deciding  that  its  exe- 
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Jan.  17.      cution  was  procured  by  means  which  the  law  holds  to  be  fraa- 

dulent.    We  therefore  affirm  the  Decree  of  the  Court  belovi 

OodrieL      pronouncing  for  the  will ;  and  the  same  reasons  induce  at  to 
In  fiivour  of  ^^^^  ^^^  ^^^  codicil  valid. 

will   and  fint       With  regard  to  the  second  codicil,    the   Judire  belov 

codicil  • 

'  decided  in  its  favour,  when  he  was  in  ignorance  of  the  exe- 

cution of  the  Power  for  the  transfer  of  the  Long  Annaitiei» 
a  fact  which  first  appeared  in  this  Court.  Considering  thtf 
this  codicil  was  executed  when  the  deceased  was  at  the  verge 
of  the  conclusion  of  a  life  unusually  protracted  ;  that  the 
evidence  to  capacity  at  that  time  is  weak,  and  comes  fron 
witnesses  whose  credit  cannot  be  wholly  relied  upon ;  thit 
this  instrument  is  contemporaneous  with  acts  the  most  re- 
prehensible, and  carefully  and  purposely  concealed  so  long 
as  concealment  was  possible,  we  are  of  opinion  that  the 
whole  re*  gestte  of  that  day,  September  5th,  are  so  taiotsdi 
that  this  codicil  cannot  stand ;  we  therefore  reverse  the  de- 
cree pronouncing  for  it. 

As  to  costs,  we  think  that  this  case  pre-eminently  called 
for  investigation.  It  was  not  till  a  Bill  in  Chancery  had  been 
filed,  and  the  case  had  come  up  here,  that  all  the  facts  were 
known,  so  that  the  inquiry  as  to  the  second  codicil^  with  all 
its  proper  circumstances,  could  only  be  conducted  in  the 
Appellate  Court.  Mr.  Pryce  Jones,  in  carrying  on  this 
suit,  had  to  defend  the  interests  of  all  interested  under  the 
will  of  1834,  especially  that  of  Mrs.  Jones,  of  Merthyr,  so 
unaccountably  taken  away.  We  think  this  litigation  was 
fully  justified,  and  are  of  opinion  that  all  the  costs  of  the 
Appellant,  in  this  Court  and  in  the  Court  below,  should  be 
paid  out  of  the  estate.'*' 

Proctors :  Moore^  for  the  Appellant ;  Townsendy  for  the  Re- 
sp  .indent. 


against  the 
cond  codicil. 


Costs. 


*  The  Committee  consisted  of  Lord  Langdale  (M.  R.),  Mr.  Baron 
Parke,  Dr.  Lushington,  and  the  Chancellor  of  the  Duchy  of  Cornwall 
(Mr.  Pemberton  Leigh). 
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SLt^w  Court  ot  eanutbutp. 

January  31. 

Faulkner  v.  Litchfield  and  Stbarn. —  Appeal.'^  A  Faculty 
Petition. — This  was  an  appeal  from  the  Consistorial  Court  of  ^  erwrting  a 
Ely,  by  the  Rev.  Richard  Rowland  Faulkner,  vicar  or  per-  nion  Table  and 
petual  curate  of  the  parish  of  the  Holy  Sepulchre,  in  the  Credence  Ta- 
town    of   Cambridge,    against  the  churchwardens  of  the  ^ble,  lefuked  on 

church,  in  a  matter  of  granting  a  Faculty  for  certain  altera-  the  ground  that 
..  J       A      ^        ai.      •  such  structures 

tions^  repairs,  and  restorations  therein.  m^  o^  antho- 

The  Church  of  the  Holy  Sepulchre  (commonly  known  as  rised  by  the 
the  Round  Church),  in  Cambridge,  was  dedicated  in  the  2nl'e"nce'^  [he 
year  1101  (1  Hen.  1),  and  is  the  most  ancient  of  the  four  Court  below, 
round  churches  remaining  in  England.  This  venerable  edi-  JS^TbeinK  rel 
fice  having  become  dilapidated,  and  a  portion  of  the  circn«  vened. 
lar  aisle  having  fallen  in,  the  parishioners  determined  to 
make  a  complete  and  substantial  repair  and  restoration  of 
the  building.  Accordingly,  on  the  25th  February,  1842,  a 
Faculty  was  obtained  in  the  name  of  the  minister  and  the 
then  churchwardens  (Messrs.  Jordan  and  Ekin),  on  their 
representation  that  the  church  was  in  many  parts  decayed 
and  in  danger  of  falling ;  that  it  had  been  previously  re- 
paired in  an  unskilful  manner,  and  without  regard  to  the 
original  design ;  and  that  the  minister  and  churchwardens, 
in  order  to  have  the  church  effectually  repaired  and  restored, 
as  nearly  as  might  be  in  conformity  with  the  original  de- 
sign, with  the  consent  of  the  parishioners,  had  obtained  the 
assistance  of  Mr.  Salvin,  an  experienced  and  skilful  ecclesi- 
astical architect,  who  had  prepared  a  plan  of  such  repairs 
and  restorations.  The  Faculty  authorized  the  minister  and 
churchwardens  *'  to  repair  the  church,  and,  as  to  such  parts 
thereof  as  had  been  rendered  unsightly  by  injudicious  re- 
pairs, to  restore  the  same  as  near  as  may  be  according  to  the 
original  design,  and  according  to  a  design  and  plan  depo- 
sited in  the  Registry  of  the  Court."  Under  this  Faculty  the 
works  proceeded,  and  the  church  was  nearly  ready  to  be  re- 
opened for  divine  service,  when  the  minister  (the  Appel- 
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Jan.  31.  lant)  received  (as  he  alleged),  for  the  first  time,  an  iatima- 
^  TT^  tion  that  it  was  intended  to  erect  therein  a  stone  comminiion- 
LUckJUUL  table  and  a  stone  credence-table»  which  were  mibaeqiMiitlj 
erected ;  and  he  expressly  stated  that,  had  he  been  aware  of 
the  proceeding,  he  would  not  have  allowed  them  to  be 
erected  in  the  church.  On  the  29th  Febniary»  1844^  a  fit- 
try  meeting  of  the  parishioners  was  called,  and  a  Report  of 
the  Restoration  Committee  was  made  of  what  had  been 
done  under  the  Faculty  originally  granted.  This  Report 
stated  that  the  works  in  the  church  had  been  egeculed  oodcr 
the  superintendence  of  the  Cambridge  Camden  Socaety>  and 
detailed  them  under  twenty-four  heads  or  items,  one  id* 
duding  *^  a  new  communion  and  credence*table»  of  stooe, 
erected  at  the  east  end."  At  this  meeting  the  minister  took 
the  chair,  and  a  resolution  being  proposed  and  seconded,  tliit 
the  Report  of  the  Restoration  Committee  be  received,  the 
chairman  refused  to  put  the  question,  and  resigned  the  chsir, 
which  was  taken  by  the  then  senior  churchwarden  (Mr. 
Litchfield,  one  of  the  Respondents),  when  the  Report  wai 
received  without  another  dissentient  voice.  It  was  then  pn^ 
posed  and  agreed  to  (the  minister  alone  dissenting  and  pn^ 
testing)  ''  that  the  Report  be  adopted ;  that  the  worb 
therein  detailed  as  done,  or  intended  to  be  done,  have  the 
full  sanction  and  approval  of  the  meeting,  and  that  the 
churchwardens  do  take  such  measures,  by  obtaining  a  fiir- 
ther  Faculty,  or  otherwise,  as  may  be  deemed  necessary, 
for  the  due  ratification  and  confirmation  of  the  said  worb 
and  otherwise,  in  order  to  the  carrying  into  effect  the  former 
resolutions  in  vestry  relative  to  the  restoration  of  the  church, 
and  also  for  selling  the  three  bells,  now  no  longer  necessary, 
and  appropriating  the  proceeds  of  such  sale  in  aid  of  the 
expenses  incident  to  the  restoration  of  the  church.**  In  pur- 
suance of  this  resolution,  on  the  2Gth  March,  an  application 
was  made  for  a  furtlier  Faculty,  and  a  Citation  issued,  re- 
citing the  former  Faculty,  setting  forth  what  had  been  done 
under  it,  as  detailed  in  tlie  Report  to  the  vestry,  and  call- 
ing upon  the  minister  and  churchwardens,  and  all  other 
persons  having  any  interest,  to  appear  and  shew  cause  why 
a  Faculty  should  not  be  granted  ''for  ratifying  and  confirm- 
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ing  the  befarje-meiitioned  Faculty,  and  also  (so  far  as  may      Jav.  81. 
not  be  comprised  therein)  the  restorations^  renovations,  re-   .jPuJl^bier  r. 
pairs,  alterations,  erections,  and  other  works  in  the  church   .  IMiffdd. 
and  chancel  specified  in  the  aforesaid  Report,**  and  also  for 
selling  the  bells.    The  Decree  also  directed  the  usual  intima- 
tion to  the  vicar,  inhabitants,  and  all  persons  in  general* 
Upon  the  return  of  the  Citation,  Mr.  Faulkner,  the  minister, 
appeared  to  oppose  the  grant  of  the  Faculty ;  and,  being 
assigned  to  set  forth  his  objections,  gave  in  his  Act,  alleging 
as  follows : — 

That  the  charch,  previoasly  to  the  time  when  a  Faculty  was  Act  on 
obtained  to  repair  the  fabric  thereof,  was  famished  with  a  Table  in  F«^^<^ 
good  and  substantial  repair,  standing  in  the  chancel  of  the  church, 
well  suited  and  coromonly  used  therein  for  the  celebration  of  the 
Lord's  Supper,  and  of  a  kind  such  as  are  generally  used  for  that 
purpose  in  all  churches  of  and  belonging  to  the  Established  Ghnrch 
in  this  country ;  that,  in  the  coarse  of  repairing  the  fabric  of  the 
church,  but  without  the  sanction,  as  he  expressly  alleged,  of  the 
aud  Faculty,  and  without  the  previous  knowledge  and  consent  or 
approval  of  him,  the  vicar  of  the  parish  church,  a  stone  altar,  or 
altar- table,  and  credence- table,  such  as  are  erected  and  used  for 
idolatrous  and  heretical  purposes  in  Popish  churches,  have  been 
erected  and  set  up  in  the  chancel  of  the  church,  in  lieu  of  the 
Lord's  Table  of  and  belonging  to  the  said  church,  and  previously 
used  for  the  celebration  of  the  Lord's  Supper  thereon ;  the  said 
atone  altar  being,  moreover,  cemented  to  the  wall  of  the  chancel, 
and  being,  from  its  form  and  great  weight,  incapable  of  being 
moved  to  any  other  part  of  the  chancel  or  church,  if  required  to 
be  so  at  any  time  hereafter  by  proper  ecclesiastical  authority ;  and 
be  humbly  submitted  that  the  said  erection  and  fixing  of  the  same 
is  contrary,  as  well  to  the  laws,  canons,  and  constitutions  of  the 
Reformed  Protestant  Church,  as  by  law  established  in  this  coun- 
try, as  to  the  Rubrical  directions  contained  and  set  forth  in  the 
Book  of  Common  Prayer,  published  by  the  authority  of  the  same ; 
and  repugnant,  moreover,  to  the  pure  and  apostolical  doctrines 
maintained  and  taught  by  the  said  Church,  the  said  article  of  fur- 
niture called  a  credence- table  being,  as  he  expressly  alleged,  an 
article  of  church-furniture  not  recognized  by  the  Rubric  or  Canons 
of  the  said  Church ;  which  also  enjoin,  that  in  every  church  there 
shall  be  provided  a  decent  and  movable  table  for  the  celebration  of 
the  Lord's  Supper  thereon,  and  not  an  altar  of  stone,  or  an  altar- 
table  of  stone,  such  as  has  been  erected  in  the  said  church,  and 
VOL.  iir.  3  u 
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Jait.  .si.      enoMited  to  ck#  cfaftBcel  wall  thereof:  wherefore  lie  preyed 
p«J]ftIZ        Jedgeie  reject  the  prayer  of  tiie  churchwArdeas  for  the  cob 

LitdtJhJ'  ><^^i<^  ^  ^^^  Faculty,  so  far  as  the  stone  altar  and  credca 
table  are  coacemed ;  to  monith  them,  mor«oTer,  to  take  da 
and  remove  the  same,  as  having  been  wroagfollj  aod  onlawft 
set  np,  and  to  provide  the  church  with  a  decent  CommnnioaTil 
conformably  to  the  uses  and  cnstom  of  the  Eetabliefaed  Ohm 
and  to  condemn  them  in  the  costs  of  this  suit. 

The  churchwardens  replied  in  the  following  terms: — 

That  prior  to  the  obtainment  of  the  Faculty  (to  iHilch  thtyen 
leave  to  refer,  and  to  the  minute  of  Testry  therein  recited),  a  la 
formed  of  wood,  commonly  used  for  the  celebration  of  the  Lof 
Supper,  stood  in  the  chaaoel  of  the  said  church  (of  which  theR 
Rowland  Faulkner  is  not,  as  alleged,  vicar,  but  perpetaal  cnrali 
hut  they  deny  that,  in  lieu  of  the  said  table,  a  stone  altar  or  al 
table  and  credence  table,  such  as  are  erected  and  need  for  ids 
trous  and  heretical  purposes  in  Popish  countries,  hava  baan  pbi 
in  the  chancel;  that  the  greater  proportion  of  tha  foadafort 
restoration  of  the  church  having  been  contributed  faj  volaati 
donations,  and  at  a  very  considerable  cost,  the  church  having  bi 
out  of  such  funds  restored  (by  the  substitution  of  tha  wood 
roof  for  a  stone  roof,  and  otherwise)  to  its  origiasi  arclutacla 
character,  it  became  essential,  in  accordance  with  ench  resta 
tion,  and  to  preserve  the  uniforauty  of  the  internal  arrangeme 
of  the  said  church,  that  a  new  CommuDion  Table,  correspendi 
uith  such  arrangements,  should  be  provided,  and  from  the  n 
architectural  style  of  the  said  church,  and  the  interest  it  ezcti 
amoog  the  admirers  of  ancient  ecdesiastical  architecture,  s 
from  the  desire  for  the  preservation,  as  far  as  practicable,  of  \ 
character  and  harmony  of  the  edifice,  and  the  carrying  ont  of  \ 
terms  of  the  before- mentioned  Faculty,  a  private  contributor  to  1 
funds  for  the  restoration  of  the  church  presented,  aa  a  free  gift 
the  parish,  a  new  stone  Communion  Table,  corresponding  in  desi 
with  the  interior  arrangements  of  the  church,  and  also  a  tal 
(usually  termed  a  Credence  Table)  for  the  reception  of  the  bn 
and  wine  about  to  be  used  in  the  celebration  of  the  lioly  Comn 
nioB,  prior  to  the  consecration  of  the  same,  and  such  gifts  wi 
thankfully  accepted  by  the  churchwardens  and  pariahioners,  a 
the  said  tables  were  tliereupon  (in  accordance  with  the  anci« 
design  of  the  fabric) placed  in  the  chancel ;  but  the  church warde 
deny  that  such  tables  were  placed  in  the  chancel  without  the  sai 
tion  of  the  said  Faculty,  or  without  the  previous  knowledge 
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Mr«  Faulkner,  for  th>t  he  bad  •very  0|>parUiDity  of  knowiBgy  9^4      Jam*  ZU 

if  be  did  not  know  be  was  wilfully  ig;aoraii^  lor  be  was  a  nembei         "TT  . 

of  tbe  Committee  to  direct  and  supMitotend  Ibe  repaire  and  rtala*      SSZtd' 

ration  of  tbe  churvh,  called  **  tbe  Restoration  CoouBiUee,"  and 

tbat  due  notices  in  writing  were  given  to  biip  of  tbe  several  meet* 

ings  of  tbe  Committee,  and  at  one  of  those  meetinge  tbe  s^ljieet  of 

tbe  stone  Communion  Table  and  tbe  Credence  Teb)e^  nnd  the  v^SSvs 

of  tbe  same  as  a  free  gift  to  tbe  cburoh,  were  taken  iotq  eo«eidera? 

tion  and  determined  upon ;  tbey  deny  tbat  the  Communioo  Tfbie 

of  stone  is  cemented  or  otherwise  fixed  to  the  wnU  of  the  chaneeU 

or  tbat  it  is  incapable  of  being  removed  if  required  to  be  at  any 

time,  and  tbey  further  allege  tbat  the  said  CoJewmmion  Table  «if 

•tone  and  other  Table  were  placed  with  the  ananimoM*  eoneur- 

rence  and  approval  of  the  parishioners  signified  in  vestry  and 

otherwise,  and  tbey  pray  a  confirmation  of  the  Faculty*  submitting 

tbat  the  said  Communion  Table  is  •  decent  imd  convenient  Table, 

well  fit  for  the  due  celebration  of  tbe  Holy  Coaunuiiion>  and  tbei 

the  other  TsbU  placed  contiguous  thereto  is  eseistant  to  the  mi* 

nistration  of  the  same,  and  neither  of  tbe  said  Tables  is  in  uny  wty 

repugnant  to  tbe  laws  or  lawful  usages  of  tbe  Church  of  England, 

•nd  tbey  pray  tbat  tbe  other  perty  mey  be  condemned  in  the  eosts. 

Mr.  Faulkner,  in  hia  Reply  to  the  Answer  of  the  church- 
wardens, alleged  as  follows  :-«* 

He  denied  tbat  the  entire  body  of  tbe  church,  as  it  now  stands, 
is  of  a  very  ancient  date,  or  of  a  very  rare  style  of  architecture,  as 
alleged  by  the  churchwardens,  for  tbat  a  part  only,  to  wit,  tbe 
round  part,  is  of  such  date  and  of  such  style,  and  that  the  part 
wherein  the  stone  altar  and  tbe  Credence  Table  have  been  erected 
is  of  a  more  modem  erection  and  of  a  more  ordinary  style  of  archi- 
tecture, and  he  stated  **  that,  by  means  of  tbe  repairs  and  altera- 
tions lately  made  in  and  about  tbe  church,  tbe  ancient  part,  to 
wit,  tbe  round  part,  has  been  rendered  altogether  incapable  of 
having  Divine  Service  performed  in  it,  inasmuch  as  the  pews,  here* 
tofore  placed  therein,  have  been  altogether  removed,  and  tbe  floor 
of  the  area  thereof  made  entirely  clear  and  free,  and  that  tbe  an* 
cient  part  now  forms  only  an  entrance  or  approach  to  tbat  part  of 
the  building,  to  wit,  the  modem  part,  which  has  been  fitted  ap 
and  is  intended  to  be  used  for  tbe  celebration  of  Divine  Service, 
and  in   which  the  stone  altar  and  Credence   Table  have  been 
erected/'     Ho  refers  to  tbe  Decree  issued  by  the  Court,  and  de- 
nies tbat  there  it  a  stone  roof,  as  alleged,  and  he  alleges  that,  ''ir 
the  stone  altar  and  Credence  Table  are,  or  are  intead^d  to  !>•,  in 
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Jav.  si.      accordaDce  with  the  ancient  design  of  the  fabric  of  tlia  dmrek, 
'"—  .     and  in  uniformity  with  the  original  internal  arrrnDgemeola  tbewof, 

jjSlSjJ'  ^^  which  he  expressly  denies,  they  are  of  neceaahy  a«eh  aa  were 
and  are  erected  and  used  in  Popish  churcbes,  ioaamiich  as  tbc 
said  church  was  originally  designed  and  built  in  Popish  tinws  sad 
used  for  Popish  purposes;"  that  it  was  the  duty  and  office  of  Ik 
churchwardens,  in  seeing  that  the  church  was  proTided  with  a 
Communion  Table,  to  hare  had  respect  to  the  Canons  and  Rokie 
of  the  Established  Church  in  that  respect,  which  they  have  neg- 
lected to  do,  and  that  they  ought  not  to  have  been  iofloeneed  by 
aiiy  other  motires  or  considerations  whatever,  and  that  if,  as  they 
allege,  the  stone  altar  was  a  free  gift  to  the  church,  yet  still  it  wai 
their  duty,  before  accepting  it,  to  have  communicated  with  hin  on 
the  subject,  which  they  had  omitted  to  do.  He  alleges  that,  ^'pte- 
viously  and  up  to  the  year  1 550,  in  which  the  religion  commonly 
professed  in  this  country  was  the  religion  of  the  Ronaan  Cathohe 
Church,  stone  altars  or  altar  tables  had  been  and  then  were  eraded 
and  fixed  in  all  or  most  of  the  churches  in  this  country  to  aid  aad 
assist  in  the  performance  of  the  idolatrous  services  of  and  belongio^ 
to  the  Romish  Church ;"  and  he  states  that  one  was  so  erected 
and  fixed  for  such  purpose  in  the  Church  of  the  Holy  Sepulchre, 
hut  that  the  churchwardens  well  knew,  or  ought  to  have  knows, 
that  **  at  or  about  the  year  1550,  and  when  a  Reformation  of  the 
professed  religion  was  being  effected,  and  the  said  idolatrous  ser- 
vices were  no  longer  allowed  to  be  po'formed,  divers  express  orden 
and  injunctions  were  issued  by  full  and  sufficient  ecclesiastical  aa- 
thority,  to  churchwardens  and  others,  to  pull  down  and  remove  all 
stone  altars  or  altiur  tables  so  erected  and  fixed,  and  provide  sll 
churches  with  a  Table,  according  to  the  true  and  literal  meaning  of 
the  word,  for  the  due  celebration  uf  the  Lord's  Supper  thereoa. 
according  to  the  reformed  rites  and  ceremonies  of  the  said 
Church  ;"  that  the  stone  altars  and  altar  tables  were  accordingly 
pulled  down  and  removed,  and  particularly  one  then  erected  and 
fixed  in  the  Church  of  the  Holy  Sepulchre,  and  a  Communion 
Table,  according  to  the  true  and  literal  meaning  of  the  word,  was 
provided  in  lieu  thereof,  which  was  standing  in  the  church  in  a 
state  of  good  repair  at  the  time  when  the  Faculty  was  applied  for, 
^nd  the  repairs  and  alterations  of  the  church  were  effected ;  and 
that  it  has  ever  since  been  and  still  is  unlawful  to  erect  or  re-erect 
an  altar  or  altar  table  in  any  church  or  building  of  and  belongiog 
to  the  Established  Church,  whatever  the  original  design  or  inter- 
nal arrangements  thereof  may  happen  to  bo ;  and  further,  that, 
(hpugh  his  name  might  have  been  on  the  Committee  for  the  re- 
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•tonition  of  the  churchy  he  never  attended  any  one  meeting  of  the       j^y.  31. 

Cpmmitteey  and  was  never  made  acquainted  with  their  j^roceed*  

ingsy  in  reference  to  the  intended  erection  of  the  altar  and  Cre»  ^f^SS^J' 
dence  Table ;  that  he  for  the  first  time  became  acquainted  with 
the  fact  of  the  erection  of  the  stone  altar  and  Credence  Table  on 
the  25th  October,  1843,  when  he  supposed  the  church  would  be 
shortly  ready  to  be  re- opened,  and  that  on  the  1st  November  h4 
wrote  to  the  Restoration  Committee,  protesting  against  their  erec- 
tion, and  has  ever  since  protested  against  the  same ;  and  he  de- 
nies thst  the  altar  is  or  can  be  said  to  be  capable  of  being  removed, 
as  alleged,  save  by  the  aid  of  powerful  machinery,  fitted  and 
adapted  for  the  lifting  and  moving  of  heavy  weights,  l>y  which 
means  the  stone  slabs  composing  the  alter  might  be  separately 
and  one  by  one  lifted  and  moved  away ;  but  he  expressly  denies 
that  it  is  moveable,  as  a  proper  Communion  Table,  as  required 
and  enjoined  by  the  Laws,  Canons,  and  Constitutions  of  the 
Church.  And  he  further  alleges,  *f  that  independently  of  the  slabs 
composing  the  same  being  plastered  or  cemented  to  that  part  of 
the  chancel  wall  which  they  touch,  the  lower  or  bottom  stone  slab 
has  been  and  now  is  let  into  the  foundation  of  the  chancel  floor, 
and  is  embedded  in  and  below  the  said  floor,  and  is  made  to 
adhere  to  the  foundation  thereof  by  means  of  a  layer  of  plaster 
or  cement,  and  is  erected  and  built  up  from  the  same."  And  he 
further  alleges  that  the  altar  has  been  carefully  and  accurately- 
surveyed  by  a  person  well  skilled  in  buildings  and  building  mate- 
rials, and  that  the  several  slabs  of  stone  comprising  the  same  are 
from  their  measurements  computed  to  be  and  are  of  the  weight 
altogether  of  one  ton  and  three -qaarters ;  and  he  expressly  denies 
that  the  article  called  a  Credence  Table  is  or  can  be,  as  alleged, 
in  any  way  assistant  to  the  ministration  of  the  Holy  Communion, 
as  tbe  same  is  ordered  to  be  ministered  in  the  church,  for  that  the 
same  is  in  no  way  required  to  be  used  by  the  Canons  of  the 
Church,  or  by  the  Rubric,  which  sets  forth  the  way  in  which  the 
same  shall  be  duly  administered ;  but  that  it  is  an  unauthorixed 
innovation  upon  the  due  and  proper  fitting  up  of  churches,  and 
upon  tbe  mode  of  administering  the  Holy  Communion  therein. 

Messrs.  Litchfield  and  Steamy  the  churchwardens,  then 
prayed  that,  before  any  thing  being  done  or  decreed  in  the 
premises,  the  Judge  would  make  a  personid  inspection  of 
the  church  and  chancel,  and  of  the  restorations  made  in  the 
same,  and  of  the  c<Mistructioh  and  nature  of  the  Commu- 
nion Table  and  other  Table,  and  of  their  fitness  and  pro- 
priety, and  of  their  conformity  with  the  known  usage  and 
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Jav.  31.  practice  of  the  Estebliahed  United  Chnrch  of  EogW  ai 
Irdandt  and  they  refer  to  the  Tables  themadTci.  Aaia 
iUuatratioD  of  sudi  known  osi^^e  and  practice  of  die  UbW 
Church,  they  refbr  to  numerous  instances  of  Coonnaa 
Tables  of  stone  in  churches  in  England  and  Irdindi  ad 
set  forth  a  Ust  of  churches  in  which  there  are  tables  rfi 
nearly  similar  kind  as  that  in  question^  of  whidi  t  mU 
was  placed  upon  the  taUe  of  the  Court. 

Affidavits  were  eihibited  in  support  <xf  the  AU^Hiflaia 
each  side,  contained  in  the  Act  on  Petitioik 
Proceeding!  On  the  25th  July^  1844^  the  question  csme  beAieii 
b^lo!^  ^"'^  Chancellor  of  Ely  (the  Rev.  John  Henry  Sparke),  asmid  1; 
a  Surrogate  of  this  Court  (Or.  Daubeny),  as  his  assessor,  wk 
was  argued  by  Dr.  R.  Phillimore^  for  the  cfanrcfawardoa 
and  Dr.  Bayford  for  the  minister^  and  the  result  wsi,  Utf 
the  Chancellor,  with  the  advice  of  his  assessor,  decreed  th 
Faculty  to  issue  under  seal.  From  (hat  decree  an  vgA 
was  immediately  asserted  to  this  Court;,  which  was  |>qi^ 
to  reverse  the  sentence^  retain  the  principal  canas^  tqA 
the  application  for  a  Facalty*  and  roesniah  the  chardi«» 
dens  to  remove  the  tables. 

Bayford,  D.,  for  the  Appellant— I  ahall  rest  my  cat 
mainly  upon  the  Rubrics  and  Canons  of  the  Churdi,  ^ 
ducing  authorities  to  shew  the  meaning  originally  attribabl 
to  them ;  because,  if  there  be  any  doubt  aa  to  thdr  preds 
meaning,  the  way  to  resolve  it  is  to  look  at  the  usage  of  tk 
Church,  and  see  how  the  Canons  and  Rubrics  have  bes 
interpreted*  The  affidavits  shew  that  this  is  a  massive  ibifr 
ture  of  stone,  weighing  two  tons,  immovablot  *'  the  bi 
slab,  forming  the  base,  being  made  to  rest  on  concrete,  a^ 
firmly  embedded  in  mortar  about  one  inch  below  the  d)i» 
eel  floor,  and  the  three  upright  slabs  being  jointed  sgdi' I 
the  finished  plaster  of  the  upright  chancel*wall  with  tm- 
tar ;"  and  although  the  churchward^ia  aay  it  ia  ^*  poslbk* 
to  remove  it,  this  can  be  done  only  as  a  house  may  be  if 
moved,  by  taking  it  to  pieces.  Such  a  structure  is  not  i 
conmiunion*table,  but  a  stone  altar,  which  cannot  be  erectd 
in  the  Protestant  Church  of  England,  according  to  the  ln> 
interpretation  of  its  Canons  and  Rubrics.  The  Rubrid' 
the  Book  of  Common  Prayer  have  been  recogqised  bj  l^ 
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o€  Parliament,*  and  are  fiart  of  the  lex  teripia  of  the  land.      sHv,  St 
The  Rubrics  in  the  "Order  of  the  Administration  of  the    p^^^^^^ 
Lord's  Supper,  or  Holy  GomnHiniony"  are  very  precise  ia      LUe^fku' 
speaking  of  the  <'  Uble»*'  not  the  "  altar/'  directing  tiiat^ 
"  at  the  communion  time/'  it  shall  stand  ^'  in  the  body  of 
the  ch«rch  or  ia  the  chancd,  where  MEoming  and  ETeoing 
Prayer  are  appointed  to  be  said*"  implying  that  it  shall  be 
movable.     And  why  should  the  framers  of  the  Rnbric  have 
gone  out  of  their  way  to  employ  the  ward  ^' table,"  if 
''  altar  "  was  meant  ?    Then  the  82Bd  Canon  <of  1608)  di- 
rects that  "  convenient  and  decent  tables  **  be  provided  for    • 
the  Holy  CommunioBy  covered  in  time  of  divine  servioet 
**  and  so  stand,  saving  when  the  said  Holy  Communion  is  to 
be  administered ;  at  which  time  the  same  shall  be  placed  in 
BO  good  sort  within  the  church  or  chancel  as  thereby  the 
minister  may  be  more  conveni^itly  heard  of  the  eomnuni- 
cants  in  his  prayer  and  Boinistration,  and  the  commiitiicaiits 
also  more  conveniently,  and  in  more  number,  may  commu- 
nicate with  the  said  mimster.^    It  fellows  from  this  Canon, 
that  the  table  must  be  movable,  or  what  it  directs  to  be 
done  cannot  be  done.     The  only  restriction  whidi  has  ever 
been  put,  or  attempted  to  be  put,  on  this  Canon,  is  that  of 
leaving  it  to  the  Ordinary  to  decide  where  the  communion* 
table  shall  be  most  conveniently  placed.     Case  ^  Cratffhrd 
Church,  1633,t  and  Case  of  St.  Gregorys  Church,  1633.t 
The  history  of  our  Rubrics  shews  how  the  word  *'  table " 
came  to  be  used  in  it,  being  substituted  for  "  altar."     In 
the    first  Prayer   Book  of  King  Edward  6,    1549,    the 
word  **  altar  "  was  retained,  the  Lord's  Snpper  being  csUed 
**  the  Mass  /'  in  the  second  Prayer  Book,  1552,  authorized 
by  Act  of  Parliament,§  the  word  ^  ahar  "  was  changed  to 
''table."     The  question  is,   whether  the  structure  before 
the  Court  is  a  table  or  an  altar.     A  peraon  would  be  much 
surprised  to  be  told  that  this  was  a  table,  a  term  which 
raises  the  idea  of  a  wooden  structure  standing  upon  legs, 

*  13  &  14  Car.  2,  c.  4. 

t  Cardwen,  Doe.  Aimab,  1  vol  Na  137,  p.  886. 

:  Ibid.,  Na  140,  p.  837. 

§  5&6£dw.  6,  c.  1. 
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Jax.  31.      and  movable ;  whereas  an  altar  must  be  made,  ai  tUiiiiif 
FtnUmo'  r     ^  material  indestrnctible  by  fire.     Its  shape  is  not  dMk  «f  i 

LUei^fidd!  Uble;  it  resembles  an  open  tomb,  with  two  of  tkais 
removed,  so  thst  yon  may  see  into  it^  oorrespondhag  itt 
the  altars  in  the  primitive  Christuoi  diurdiesy  which  m 
tombs  of  the  msrtjrrs^  containing^  their  relict^  wbanAe 
altars  took  the  form  of  tombs.  The  attributes  of  shm  s» 
specified  by  writers  of  the  Romaii  Catholic  Chardk  Gsp 
Juris  Cammici;^  Lyndwoodrf  Cardinal  Bona;:(  CoM 
Devoti  ;§  Jansens  ;||  Roeluf  Having^  shewn  the  ftaS' 
ter  which  belongs  to  altars,  according  to  Roman  CMk 
writers,  and  what  altars  were  at  the  time  of  the  Mk» 
tion,  I  now  proceed  to  shew  the  reasons  lor  their  natd 
Hrom  our  churches,  and  the  substitution  of  tables  ibrihn 
In  1550,  Bishop  Ridley  issued  certain  **  Injunctions"**  si 
**  Articles  of  Inquiry /'ft  directing  the  **  plucking  dovs  i 
altsrs,"  and  ^  setting  up  Uie  Lord's  Bdard  after  the  fan  rf 
an  honest  table,"  for  this  reason,  *•  that  the  form  of  s  taMr 
may  more  move  and  turn  the  simple  (Vom  the  old  supctHiliw 
opinions  of  the  Popish  Mass,  and  to  the  right  use  of  Ae 
Lord's  Supper.**  Then  an  Order  in  Council  issocd  in  tk 
same  year,]:]:  to  take  down  altars  and  place  umimuai* 
tables  in  their  stead,  and  letters  were  sent  to  every  biriif 
**  to  pluck  down  alUrs,''^  §  and  the  **  Lord's  Table**  was  tsk 
set  up,  "  in  the  form  of  an  honest  table,"  in  the  qnire  t 
chancel.  The  reasons  which  accompanied  the  orden,  sr 
given  in  Fox's  Acts  and  MonumenisM  the  object  being  tt^  I 
away  with  the  superstitious  notions  connected  with  tk 
Popish  Mass.    The  Statutes  of  King  Edward  6  were  l^ 

*  De  Consecraiitme,  dis.  ],  can.  19, 26, 30,  31,  32, 

t  Prop.  lib.  a  tit.  26. 

X  l?<r.Ztte/y.  lib.].  C.20. 

$  InsHtuHones  Canonici,  2  vol.  tit  7,  lib.  2,  sect.  12. 

H  Explan.  litib.  Mm.  Bom.  tit  20,  §  1—7. 

t  Hknargia^  2  vol.  p.  719L 

**  Cardwell,  Dec.  Ann,  1  vol.  No.  21,  p.  9i. 

ft  Ibid,  p.  89.     Burnet,  Hist,  Brf,  2  toL  p.  325. 

IX  Cardwell,  Doc.  Ann.  1  toI.  No.  24,  p.  100. 

$$  King  Edward*!  .Tbifm.  Burnet,  nut.Ittf.  2  toI.  pt  2,  p.  31 

if  il   B.  ix.  p.  47. 
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pealed  by  Ms  successor.  Queen  Maiy«  but  they  were  revived  j^x,  31. 
by  Elisabeth.  Upon  a  belief  on  the  part  of  the  Refarmcrs 
that  the  queen  was  likely  to  favour  the  Popish  party,  onr« 
tain  reasons  were  drawn  up  by  them  and  submitted  to  the 
queen,  in  this  matter  of  the  table,  which  are  given  by 
Strype.*  In  1559,  orders  were  issued  Ibr  sttbetituting  the 
^'  Communion  of  the  Sacrament**  for  Che  <'  Hi|^  Masi^" 
and  for  placing  **  tables*'  in  the  churches  rt*  and  the  order 
^For  Titbles  in  the  Charch"  distinctly  direcU  that  they 
ahall  be  ''set  in  the  place  where  the  altar  stood/'  and  so 
stand,  ^aaving  when  the  Communion  of  the  Sacrament  is  t« 
be  distributed,"  at  which  time  it  is  to  be  placed  within  the 
chancel,  ''as  whereby  the  minister  may  be  more  convch 
niently  heard  of  the  communicants  in  his  prayer  and  minis* 
tration,  and  the  communicants  also  naore  conveniently  and 
io  more  number  commnnieate  with  the  minister,  and  after 
the  Communion  done,  from  time  to  time,  the  same  Holy 
Table  to  be  placed  where  it  stood  before.''^  This  clearly 
shews  that  the  table  must  have  been  movaUe.  These 
orders  were  foUowed  by  certain  Interpretations,  and  Further 
Considerations  drawn  up  by  the  Archbishops  and  fiishopa,^ 
directing  the  removi^  of  the  table  out  of  ^e  choir  into  the 
body  of  the  churdi  on  certain  occasions,  and  after  the  oom- 
nmnion  to  be  replaced  according  to  the  Injunctions.  These 
Injunctions  were  enforced  by  Commissioners,  and  I  have  a 
curious  document,  sent  me  by  a  friend,— an  original  copy  of 
these  Injunctions,  dated  1561,  and  having  the  Queen's  prin- 
ter's name  attached  to  it.  The  only  other  known  oof^  of  this 
document  is,  I  believe,  in  the  Bodleian  Library,  Oxford*  Hie 
manner  in  which  the  Commissioners  proceeded  to  enforce 
the  Injunctions  is  stated  by  Strype.||  The  Advertisements 
of  Qtf  een  Elizabeth,  in  1 564,  may  not  be  of  l^al  authority ; 
I  offer  them  as  they  are.  One  of  them  is,  '*That  the  parish 
provide  a  decent  table  standing  on  a  frame  for  the  Commu- 

*  Annah  Ref.  I  vol.  c.  12,  p.  100. 

t  Cardwell,  Doc,  Ann.  1  vol.  No.  43,  p.  221. 

:  Ibid.  p.  233. 

§  Ilnd.  p.  238. 

y  Atntals  Ref.  1  vol.  p.  16a 
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Jaw.  31.  nion  Table."*  Then,  in  Archbishop  Parker's  Inqairiei  « 
iWfaiir  ▼     ^^*  Visitation,  in  1569,  the  Srd  is»  "  Hmre  jou  a  oondj  mi 

TiifkfkU  decent  table  for  the  Holy  Communioii,  oovered  deocndj, 
and  set  in  the  place  prescribed  by  the  Quecsi'a  Mqcsly'i 
Injunctions  ?"t  In  1571,  Archbishop  Grindal,  of  Yori^ 
issued  his  Injunctions ;  one  of  which  1%  <<  All  altan  ts  be 
pulled  down  to  the  ground,  and  the  altar-atonea  ddkesd, 
and  bestowed  to  some  common  use."*}  And  when  the  ssw 
prelate  became  Archbishop  of  Canterbury,  in  the  Aitidcs  sf 
Inquiry,  at  his  Metropolitan  Visitation»  he  aaks,  almost  ■ 
the  words  of  Queen  Elisabeth's  AdTertiaement8»  ^  Have  ysa 
a  comely  and  convenient  table,  standing  on  a  frame,  fiir  tk 
Holy  Communion  ?**§  All  these  docuroentBj  dioagh  tlMf 
employ  different  expressions,  speak  of  the  aame  thmg,— « 
movable  table.  In  the  year  1571,  certain  Canons  were  isHNdj 
one  of  which  removes  all  doubt  as  to  the  material  of  wUck 
the  table  was  to  be  made,  expressly  stating  tiiat  "tk 
churchwardens  were  to  take  care  that  a  table  made  of  wasd 
should  be  provided  for  the  administration  of  the  Holy  Cos^ 
munion."  The  Visitation  Articles  of  Ardilnaiiop  Bsn- 
croft,  in  16a5,f  and  of  Archbishop  Abbot,  in  1616,^  are 
in  conformity  with  the  Injunctions  of  Queen  Bliaabedk 
Upon  these  authorities,  by  the  law  of  the  Church  of  Ei^- 
land,  contained  in  the  Statutes  and  Rubrics,  a  Comoiunion 
Table  must  be  of  wood,  and  movable.  With  respect  to  the 
Credence  Table,  it  is  an  article  which  cannot  be  traced  to  aa 
early  period  of  the  papal  authority  in  England ;  there  is  no 
mention  of  it^  as  an  article  of  church  furniture,  in  Englsnd, 
till  a  late  date.  The  term  itself  is  derived  from  the  Italian 
crtdenza,  signifying  <a  side-board,'  and  it  is  used  in  the 
Romish  Church  only  in  the  celebration  of  High  Mass. 
There  is  no  mention  of  a  Credence  Table  in  Lyndwood,  nor 

*  Cardwell,  Doc,  Ann.  1  vol.  No.  65|  p.  326. 

t  Ibid.  No.73,p.355. 

:  Ibid.  No.  76,  p.  371. 

§  Ibid,  No.  82,  p.  397. 

II   Cardvrell,  Synodaiia,  I  vol.  p.  123. 

t  Cardwell.  Doc,  Ann,  2  vol.  No.  122,  p.  1 10. 

**  Ibid  No.  128,  p.  168. 
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in  the  Injunctions  of  Bishop  Bonner.    The  Credence  Table      Jah.  SI. 
was  sanctioned  by  the  Council  of  Treiit,  but  it  appears  to     „  TT" 
have  been  employed  in  England  only  on  one  or  two  occa-      Litd^/uU, 
•ions.     Afler  the  Reformation^  it  was  used  by  Archbishop 
Laud,  and  it  was  one  of  the  articles  of  impeachment  against 
him  that  he  had  a  Credence  Table  in  his  chapel,  and  he  jus* 
tified  the  use  of  it  by  the  example  of  Bishop  Andre ws,  stat* 
ing  that  he  found  it  there.*     But  if  these  tables  were  in 
existence  at  the  time  of  the  Reformation,  and  were  used  in 
England,  they  came  under  the  general  proscription  of  all 
altars^  by-altars,  rood-lofU,  and  other  articles  of  a  similar 
kind,  which  were  directed  to  be  pulled  down^  and  were  not 
allowed  to  be  set  up  in  the  churches  of  England.     A  part  of 
the  Rubric  of  the  Communion   Service  may  be  relied  on, 
where  it  is  said  that  *'  the  Priest  shall  place  upon  the  Table 
so  much  Bread  and  Wine  as  he  shall  think  sufficient^"  and 
it  may  be  said  that  a  Credence  Table  may  be  properly  em- 
ployed in  receiving  the  elements  before  consecration.     But 
the  Court  cannot  authorize  the  use  of  such  an  artide,  how- 
ever convenient  it  may  be,  which  the  Canons  and  Rubrics  do 
not  sanction.     The  Communion  Table  is  not  an  ornament  of 
the  church ;  it  is  part  and  parcel  of  the  thing  itself*     Corp. 
Jur.  Can.-\     The  Credence  Table  cannot,  therefore,  be  con- 
sidered as  an  ornament,  and  admissible  with  consent,  con* 
nected  as  it  is  with  the  celebration  of  the  Lord's  Supper, 
unless  the  authorities  were  clearly  in  its  favour.     It  may  be 
said  that  the  whole  matter  is  obsolete ;  but  it  is  the  duty 
of  the  Court  to  administer  the  law  as  it  stands,  leaving  the 
Legislature  to  alter  it  if  necessary. 

TtvisSf  D.,  on  the  same  side. — The  Rubric  in  the  Book  of 
Common  Prayer  forms  part  of  the  Statute  Law,t  and  must 
be  interpreted  by  the  rules  which  Courts  of  Common  Law 
apply  to  Statutes,  in  the  plain  and  popular  meaning  of  the 
words,§  and  according  to  their  general  and  ordinary  use.|| 
The  word  "  table  "  is  not  a  term  of  art,  but  if  technically 
used^  its  sense  is  theological,  and  this  would  be  in  our  fa- 

•  i  How.  St.  Tr.  462.  f  De  Consec,  dis.  1,  can.  19. 

:  Kempy.Wickes, '3Fh\\l269.  §  RexY.TuTV^,2BM  A.S^, 

II  4  Rep.  47.     Dwwrris  On  Stat.  702. 
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Jav.  81.      rtW.*    In  ib^  "fktan  and  popnlar  sense^  it  it  a  lUt  aorfiioe  of 
^ /TT"        wood.     Dr.  Johnson's  definition  is  too  vagae,  and  nnght  be 

JUicHfitkL  apfdied  to  a  grass-plot.  He  derives  the  term  frotni  the 
French  taUej  which  is  defined.f  '*  mtubk  crdmairgmemi  it 
ieUfJait  (ftm  ou  de  phmeurs  ah  /'  or  from  the  Latin  toMth 
which  is  defined,t  ^  lamima  arbortM  in  kmgiiudmem  ei  Imikm* 
dinem  seeta,  crauiiHdine  ienui"  The  Latin  equivalent  in 
the  82nd  Canon  of  1603  is  <'  mensa,'*  which  is  tranaUited^ 
*'  a  table  to  eat  on :  a  board.**  The  Rubric  mnst  be  coo« 
strued  siricH  Jurist  the  Act  of  Uniformity  being  a  pcaal 
Statute,  and  its  object  would  be  defeated  if  the  term  dHwld 
hare  several  meanings.  A  thing  may  be  in  the  letter,  but 
is  not  mihin  the  Statute,  unless  it  be  within  the  intention  of 
the  makers.  It  A  mass  of  stone,  weighing  more  than  two 
tons,  and  immovable,  is  not  within  the  meaning  of  the  Ru- 
bric. The  Rubrics  of  the  earlier  Pk'ayer  Books  may  be 
referred  to  as  Statutes  in  pari  materid  :  when  the  words  are 
the  same,  the  later  Rubric  must  have  a  similar  construction. 
Bahney.Hution.%  King w. Smith**  The^'Lord'sTable^'^and 
^  God's  Board/'  are  used  as  equivalent  terms  in  the  second 
Liturgy  of  Edw.  6,  and  in  Queen  Elisabeth's  Pra3rer  Book. 
Theword  "altar,"  in  the  first  Liturgy  of  Edw.  6,  was  design* 
edly  omitted  in  the  later  Prayer  Books,  and  the  reason  of  the 
change  must  be  looked  at.  Haydoiii  Cas€.\\  Contemporary 
and  subsequent  usage  may  be  considered.  Shepherd  v.  Goi- 
nold,\X  Rexv,Scoil.^  Sten>arty,LanrUm.\\\\  If  ambiguous, 
the  consequences  of  an  interpretation  must  not  be  overlook- 
ed,^^ if  they  should  be  inconvenient  or  absurd,  and  against 
reason;  and  contemporary  and  subsequent  documents  of  au- 
thority will  assist  the  interpretation  of  the  Rubrics ;  such 
as  Injunctions  of  the  Crown,  which  were  binding  on  the 

*  Bishop  Ridley*8  Injunctions,  anno  1550.     Cardwell,  Doc.  Aim. 
I  vol.  82. 
t  IMet,  de  tActd,  Fran.,  in  voc.  Tabig. 

t  Facciolati  Lex.  in  voc.  Tabula,     Cooper's  Thesaur.  anno  1584. 
§  Facciolati  Lex,  in  voc.  Mensa. 

I)   Bac.^6r.tit  "  Statute/*  1.  ^3  Moore  and  Sc.  21. 

•»  4  T.  R.  419.  ft  3  Rep.  7.    Plowd.205. 

tX  Vaugh.  169.     Reg.  Jur.  45.  §§  3  T.  R.  601. 

K II   1  Ring.  377.  t1  ^  Co.  328. 
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clergy;  Orders  of  High CommiMoners  aad  Bidioi»*  Fare*  Jav.  af 
ley' 9 Cast*  Hutckins r. DeHaitoe.i  CawdrejftCateJi  The 
Canons  of  1603,  as  prescripdTe  to  eoeleaitttical  penoDs^ 
are  declaratory  of  the  mode  of  esecutiog  the  law.  Muf- 
dUUm  V.  Crqft^i  With  regard  to  cnstoiBy  theve  ia  a  jot 
commune  ecdenasHeum,  as  well  as  a  Jos  eommame  iakmm: 
custom  has  similar  aothority  in  ecclesiastical  as  hi  temporal 
matters.  Ewers  y*  OmemJH  Dr.  Bay  lord  has  alluded  to  a 
probable  line  of  argument  on  the  other  side,  that  the  Comma- 
nion  Table  is  a  church  ornament;  I  need  only  refer  to  Pri« 
deaux^  to  shew  that  it  is  not  one  of  the  omamenta  of  the 
Church.  With  r^ard  to  the  material  of  whidi  the  Communion 
Table  should  be  made.  Bishop  Ridley's  Injunctions  shew  that 
H  was  of  wood  in  King  Edward's  reign,  and  in  the  reign  of 
Mary  it  was  reviled  by  the  Papista  as  ^'a  board.'**'^  InBlisa- 
beth's  reign,  it  is  spoken  of  as  of  wood  ;tt  the  parish  officers 
beii^  required  to  provide  "  a  decent  table,  standing  on  a 
frame.^'t  t  Authentic  records  shew  that  the  Communion  Table 
was  of  timber  in  the  time  of  Elisabeth,  James  I9  and  Charles 
1*4$  In  the  latter  reign,  it  is  spoken  of  as  *'a  board  ;**  con* 
teraptuously  as  a ''  dresser-board"  and  a  "  cupboBrd."||||  In 
the  Directory,  1643,  during  the  Commonwealth,  the  term 
''Communion Table"  is  employed  as  opposed  to  ''altar,"  or 
table  of  stone ;%%  and  it  was  always  essentially  distinguished 

•  Cro.  Jac.  S7.  t  1  Hagg.  C.  R.  17a 

:  3  Co.  a  §  2  Atk.  653.  IT  Godb.  432. 

5  Dir.  to  O^wrckwardens,  p.  3a  Ckurdiwardmi  of  5Sr.  Jokm% 
Margate,  v.  Parishioners,  1  Hagg.  C.  R.  19a 

**  Fuller'4  Church  Hut.  Weston's  Confer,  with  LaHaur.  Fox*s  AeU 
and  Mon.  siioo  1555. 

ft  Je weirs  Def,  of  Apol  37a     Canons  of  1571.     Cecil's  MS&  . 
Strype*s  Parher,  302. 

XI  Archbishop  QriBdal's  Ipjanctions,  anno  1570.  Stryps's  CnndaJ, 
245. 

§§  Ace.  of  St  Helen's  Parish,  Abingdon,  anno  1560;  ArdutotogiOf 
Tol.  i.  Prynne's  Canierbvry*s  Doom,  123.  Bishop  Andrew's  Chapel, 
**  a  table  with  a  frame  of  deal."  Bishop  Babington's  CommmL  on 
Exodus,  c.  27. 

ill)  4St.  Tr.  471. 

t1  Neale's  HUt,  PurUans,  3  fol.  p.  576,  App.  Seobell's  StaUiUs, 
anno  164%  c.  17. 
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Jan.  81.  from  an  altar-stone.*  The  historical  evidence,  therefore,  is 
-TjT  altogether  against  stone  as  the  material  of  the  Communioo 
IMifiM  Table :  the  twenty-two  diurches^  referred  to  in  the  list,  are 
all  modem  instances,  and  those  in  London  are  not  before 
the  time  of  Sir  Christopher  Wren.  In  respect  to  the  Ore* 
dence  Table,  the  term  is  not  found  in  any  English  Diction- 
ary, and  Spelman's  silence  is  against  its  use  in  Engliih 
churches,  the  first  part  of  his  Glossary  being  published  in 
1626,  and  he  died  in  1645.  It  is  not  enumerated  by  Lynd- 
woodf  as  an  article  of  church  furniture,  nor  is  it  alluded  to 
in  the  Rubric  of  the  Sarum  Missal,  the  authorised  book  of 
service  in  England  before  the  Reformation. t  It  is  not  men- 
tioned  in  Bishop  Bonner's  Articles  ;§  nor  in  the  Acts  of  Car- 
dinal Pole's  Convocation.ll  The  presumption  is,  that  it  never 
was  used  in  English  churches ;  but  if  it  was,  this  article  was 
removed  with  all  other  tables  and  by-altars.^  It  is  essentially 
a  popish  utensil ;  the  name  is  Italian,  **  tamda  de  credensa^ 
and  it  occurs  for  the  first  time  in  the  Roman  Pontifical  in  the 
time  of  Leo  X.  ;**  but  it  was  not  generally  used  at  High  Mass 
till  afler  the  Council  of  Trent ;  Bishop  Andrews  first  intro- 
duced it  in  England,  into  his  private  chapel,  after  that  Coon- 
cil.ft  It  was  objected  to  as  an  innovation  in  church  diadpltne 
in  1641.^  We  must  go  to  Romish  ceremonial  books  for  a 
description  of  it$$  The  meaning  of  the  word  is  connected 
with  its  use,  for  the  Credentiarius  was  to  taste  and  guarantee 
the  purity  of  the  elements.  Its  introduction  into  the  English 
churches  would  be  inconsistent  with  the  20th  Canon,  which 

*  Archb.  Laud's  Ace.  of  his  Province,  anno  1636.  Bishop  Bonner's 
Articles,  anno  1555.  Strype's  Parker,  anno  1560.  Strype*8  Grimdd, 
anno  1571. 

t  Prov.  lib.  3,  tit  27. 

I  Gibson*8  Codex,     Palmer's  Orig,  Liturg.  1  vol.  187. 

§  Collier's  EccL  //wr  9  vol.  3H. 

Ij   Cardweirs  SynodaUa,  2  vol.  453. 

^  Injunc.  of  Edw.  6 ;  Sparrow's  ColL  9.  Injunc.  of  Eliz.  ;  Ibid,  74. 
Bi&liop  Ridley's  Injunctions;  Cardwell's  Doc.  Ann.  1  vol.  c.  21. 

**  Martene  tie  Reb.  Eccl.  1  vol.  391. 

ft   Rushworth's  Ilisl,  Coll.  2  vol.  280.     Prynne,  63,  468. 

::  Cardwell's  Conferences,  7  vol.  273. 

§§  Caremoniak  Episcoporumt  lib.  \.  c.  II. 
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requires  the  churchwardens  to  bring  the  elements  to  the  Jak.  31. 
Lord's  Table.  The  Prothesit  of  the  Eastern  Church'*'  was  „  "T" 
quite  a  different  article,  and  was  never  used  in  the  Western  IM^fiM, 
Church.  Wbeatle3rt  admits  that  we  have  no  side-table 
authorized  by  our  church.  Bingham^  has  fallen  into  an 
error,  as  may  be  seen  by  referring  to  the  Ordo  RomanHs,^  on 
which  he  relies.  It  is  alluded  to  in  no  Episcopal  Articles  of 
Inquiry.  Its  use,  as  fixed  to  the  spot,  is  inconsistent  with  the 
Rubric  of  Queen  Elizabeth,  and  with  the  86th Canon,  which 
directs  the  removal  of  the  Communion  Table,  if  the  nuow 
ber  of  communicants  should  require  it.  Archbishop  Laud'sR 
account  of  the  accident  to  the  holy  loaf  at  Tadlow  is  at 
variance  with  the  existence  of  a  Credence  Table.  The  ledge 
in  the  church  at  Duglersworth,  mentioned  in  the  evidence, 
was  ajeneitella  (if  ancient)  for  the  basin,  &c,%  for  the  priest 
to  wash  his  hands  in,  and  not  a  side-board  for  the  elements. 

Phillimore,D;  for  the  Respondents. — The  churchwardens  Dee.  6. 
and  inhabitants  of  this  parish  have  unanimously  (with  the 
single  exception  of  the  minister)  concurred  in  the  arrangep* 
ments  now  opposed.  The  question  was  referred  |o  the  Ordi^ 
nary  of  the  place,  who,  afler  hearing  an  argument  in  objec«> 
tion  to  the  Faculty,  in  the  exercise  of  his  discretion,  decreed 
it  to  issue.  The  incumbent,  therefore,  is  to  shew  that  some 
rule  has  been  violated,  or  allege  some  ground  to  oust  the 
local  Ordinary,  as  that  he  has  exceeded  his  discretion,  for 
the  whole  is  a  question  of  discretion.  [Per  Curiam. — Do 
I  understand  you,  that  it  is  only  a  question  of  discretion 
which  is  appealed  to  this  Court .^]  No  ;  I  mean  to  say  that, 
if  there  is  no  law  adverse  to  us,  the  discretion  is  with  the 
local  Ordinary.  The  nature  of  the  Faculty,  and  the  circum- 
stances under  which  it  was  granted,  are  essential  to  this 
question.  The  object  of  the  Faculty  was  to  restore  this  an- 
cient church  in  its  architectural  character,  and  the  Court 

*  Goar,  RiL  Grac,     Suiceri,  This,  Ecdaia$U 

t  On  Common  Prayer,  c.  6,  sect.  10. 

X  Ecd.  Antiq.  b.  8,  c  6,  sect.  22. 

§  Mabillon,  Mus.  Ital  2  vo]. 

y   Ace.  of  bis  ProTince,  anno  1639. 

1  Gutcb,  Cbff.  Curios.  1  toI.  184.     Archad,  1 1  vol.  354^ 
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Jaw.  81.      would  look  to  the  widies  of  Uie  parishioiiers,  and  not  of  the 
^  ~r~~        incumbent  alone,  who  waB  a  party  to  the  criginal  grant,  md 

IM^kkL  dianged  his  mind.  The  other  aide  hare  i^efiaicJ  to  Inj— c 
tiona  and  Orders  iaaued  long  ago,  at  a  thne  of  rriigisna  agi* 
tation  in  the  church ;  but  they  cannot  avail  theniaalvca  of 
dieae  documentay  which  are  not  of  legal  authontj,  and  a 
reference  to  them  only  senrea  to  myadfy  tlie  qneaiiwi 
[PsB  Curiam. — I  understood  that  thoae  orders  of  Eliaa^ 
beth  only  were  rdied  upon  which  wore  confirmed  by  Act  cf 
Parliament.  Bmfford. — The  Act  of  Parliament  enacted  whit 
was  to  be  done,  and  the  Ordert  and  Injonctions  were  iasoed 
to  carry  the  Act  into  effect ;  they  had  the  autlunity  ef  Jaw 
at  that  day;  whether  they  have  now  ia  not  necessary  to  my 
argument]  What  poesible  eflfeot  can  a  neferenoe  to  these 
ordersbaye  on  this  question?  I  consider  them  not  jnatafU 
to  it,  and  I  think  I  best  consult  the  interests  of  my  party  ia 
grappling  with  the  essential  paits  ^  the  case.  Tbe  odicr 
side  my  the  case  hinges  on  what  was  done  by  tiie  1  filis.c.SL 
Ideny  thaty  and  the  Court  must  excuse  me  if  I  dedine  ^fm% 
into  the  Injunctions  of  Bidiop  Ridley,  Bidiep  Bonoer,  snd 
Archbishop  Grindal,  relating  to  matters  of  a  fhrokigitd 
diaracter,  more  fit  for  theologians  Aan  for  a  Cosnt  sf 
Law^  and  which  have  no  bearing  on  die  question.  Where 
are  we  to  look  for  the  law  on  the  subject  ?  Not  to  tbe  5  k 
6  Edw.  6,  or  the  1  Eliz.,  but  to  the  13  &  14  Car.  2,  c.  4, 
and  to  the  Canons  of  1603^  so  far  as  they  are  not  controlled 
or  superseded  by  the  Act  of  Uniformity;  for  if  there 
be  any  conflict  between  the  Act  of  Uniformity  and  die 
Canons,  the  Act  overrides  the  Canons.  It  appears  froai 
Lord  Clarendon's  account  of  the  passing  of  tiie  Act  of 
Uniformity,  that  it  passed  with  much  difficulty  in  its 
present  shape ;  but  when  passed,  the  disputes  were  settled 
and  quieted  for  ever,  or  at  least  till  the  present  proceeding. 
That  Act  superseded  all  former  Acts  of  Uniformity,  with 
respect  to  the  Rubric.  This  seems  to  sweep  away  mudi 
upon  which  ray  learned  friends  rely,  and  to  reduce  the 
points  to  two :  first,  whether  it  is  essential  that  tbe  Com- 
raunion  Table  should  be  movable  ;  secondly,  whether  it  is 
essential  that  it  ^lould  be  made  of  wood  ?     My  learned 
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frlendB  say,  the  Communion  Table  must  be  movable.     I      Jak.  31. 
asK  why  ?     The  82nd  Canon  does  not  say  it  must  be  mov-     «  ^umt 
able^  any  more  than  whether  it  is  to  be  of  wood  or  stone.      LilckfM! 
Now  there  were  two  decisions  upon  this  Canon  in  IGSS,  by 
which  it  appears  to  me  it  was  determined  that  the  tablet 
were  not  to  be  movable ;  I  allude  to  the  cases  of  Crayford 
Church,*  and  the  Church  of  St.  Gregory.f    Then  what  are 
the  words  used  in  the  Rubric  of  the  Communion  Service  } 
The  table  is  to  stand  *'  in  the  body  of  the  churchy  or  in  the 
chancel,**  leaving  it  in  the  alternative^  and  in  case  of  doubt 
or  difficulty  the  Ordinary  is  to  be  referred  to.     [Per  Ci7<« 
RiAM. — The  Rubric  leaves  it  to  be  inferred  that  it  should  be 
movable,  as  far  as  its  position.]      As  long  as  it  may  be 
moved  by  machinery  it  would  suffice.     My  learned  fViends 
say  that  usage  is  the  Jus  et  norma  $  I  ask  if  any  living  per- 
son ever  saw  a  Communion  Table  standing  in  the  body  of 
the  church,  or  anywhere  but  in  the  east  aisle  or  chancel  ?' 
The  next  point  is,  as  to  the  material,— whether  it  is  essential 
that  it  shall  be  of  wood.     My  learned  friends  have  cited  no 
authority  upon  this  point — ^nothing  but  dicta*     They  say 
that  the  word  "  table  "  implies  a  wooden  structure.     Why  ? 
Dr.  Twiss  says  it  is  from  the  Latin  word  tabula^  which 
signifies  a  plank ;  but  where  Virgil  speaks  of  a  table  for 
meals,  he  uses  mema  :X 

Heus  !  etiam  meusas  cofisumimiu  I 

Tabula  likewise  signifies  '^  a  tablet^"  and  ''  a  picture ;"  it 
is,  therefore,  ambiguous.  Dr.  Johnson  defines  tablcf  **  any 
flat  or  level  surface  ;**  that  is  a  translation  of  the  word  tabula^ 
or  lamina  .*  *'  a  horizontal  surface  raised  above  the  ground, 
used  for  meals  and  other  purposes."  Is  not  tliis  a  horison- 
tal  surface  raised  above  the  ground  for  some  purpose? 
He  does  not  say  it  must  be  of  wood,  or  may  not  be  of  stone. 
A  table  is  ordinarily  of  wood,  but  may  it  not  be  of  other 
materials  ?  In  France  we  may  see  tables  of  marble.  The 
Tables  on  Mount  Sinai  were  of  stone ;  the  Twelve  Tables  oi 
Rome  were  of  brass.     The  Rubric  is  perfectly  silent  upon 

•  Cardwell,  Doc.  Atm,  2  vol.  p.  174,  No.  137. 

t  IhkL  p.  185,  No.  140.  t  ^n.  rii.  lie. 
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Jam.  31.      this  point.    No  churchwardens  would  be  expected  at  the 
FauUma'  r     P'*®^'^^  ^^y  ^^  provide  a  stone  table ;  but  if  oDe  is  giveo  to 

LiUl^fidd.  the  parish,  it  is  within  the  discretion  of  the  Ordinary  to 
allow  ity  and  such  an  article  is,  in  the  present  cafe,  in  ac- 
cordance with  good  taste.  We  have  not  given  all  the  in- 
stances of  stone  Communion  Tables  in  England  ;  there  are 
probably  200.  The  Court  itself  assisted  at  the  conaecration 
of  a  church  at  Roehampton,  in  which  was  a  atone  tablei 
[Pbr  Curiam. — I  did  not  know  it — I  was  not  oonsiilted.] 
There  is  no  Canon  or  law  against  it,  and  there  are  plenty  of 
examples.  This  is  no  altar^where  are  the  boms  ?  [Pes 
Curiam. — What  are  the  open  spaces  left  for  ?3  To  repre- 
sent more  closely  a  table,  and  not  an  altar :  they  are  pat  m 
by  the  architect.  [Pbr  Curiam. — Cardinal  Bona  aajs  thsl, 
in  the  Roman  Catholic  altars»  there  were  places  left  fbr 
relics.]  Then  they  would  be  closed — relics  would  not  be  left 
open.  All  1  say  is,  that  the  material  of  which  the  Comma- 
nion  Table  is  made  is  of  no  importance.  Another  point  is 
as  to  the  term  "  altar."  The  use  of  that  word  might  be  veiy 
necessarily  altered  in  the  Act  of  Uniformity ;  but  the  dis- 
putes of  that  time  have  subsided.  *<  Altar  **  and  **  Commu- 
nion Table ''  have  become  perfectly  Sjrnonymous  terms  in 
this  country.  In  the  Act  59  Geo.  3,  c.  134,  sect.  6,  passed 
for  ecclesiastical  purposes,  the  word  ''  altar  "  occurs  as  syno- 
nymous with  '*  Communion  Table.'*  The  last  question  re- 
spects the  Credence  Table,  which  is  no  name  of  ours.  [PiR 
Curiam. — It  appears  in  the  Report.]  It  is  a  ledge  on 
which  to  place  the  elements  about  to  be  consecrated^  and  it 
is  a  most  convenient  thing,  particularly  in  some  parishes. 
It  is  said  that  there  is  no  notice  of  this  article  in  Lyndwood, 
and  Bishop  Bonner's  Injunctions,  and  other  Roman  Catholic 
authorities:  why  then  should  it  be  Roman  Catholic  ?  It  is 
an  architectural  name.  My  learned  friends  have  referred  to 
Archbishop  Laud's  case,  and  to  the  charge  made  against 
him  respecting  his  use  of  a  Credence  Table.  He  stated  on 
his  trial  that  it  had  been  used  by  Bishop  Andrews — Bishop 
Andrews  is  a  great  authority — and  I  conclude  that  that  was 
the  first  example  of  the  use  of  a  Credence  Table  in  England. 
The  Canons  and  the  Rubtics  say  nothing  against  the  use  of 
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such  a  ledge«  and  the  objection  to  it  is  puerile.    [Pbr  Cu-      Jaw.  31. 
RiAH. — It  is  one  thing  to  say  that  it  is  done  without  notice»     y  T~ 
and  another  that  it  should  be  done  bj  authority, — ^for*  the     LUdifiM! 
Court  to  sanction  an  illegal  erection.]    This  is  a  matter  of 
architectural  ta»te,  and  there  is  nothing  which  prohibits  the 
Court  from  sanctioning  what  is  not  forbidden  and  is  in  har- 
mony with  the  rest  of  the  building.    I  'submit  that  the  Com- 
munion Table  is  <'  a  decent  table/'  and  that  the  other  is 
adminicular  to  it. « 

R.  PhUHmore^  D.,  on  the  same  side.*— With  respect  to  the 
doctrine  of  Faculties,  my  leader  has  said  that  the  Court 
would  be  reluctant  to  interfere  with  the  discretion  of  the 
local  Ordinary,  and  Sir  John  Nicholl,  in  WooUocambe  v. 
Ouldridge,*  said : — **  In  the  rejection  of  this  application  for 
a  Faculty,  I  think  that  the  Ordinary  was  quite  right ;  but 
even  if  I  had  doubts  upon  this  head.  Faculties,  generally, 
are  matters  so  much  within  the  discretion  of  the  local  judge, 
that  I  should  scruple  to  reverse  his  sentence  so  far ;  for  I 
should  be  unwilling  to  disturb  the  judgment  of  any  local 
Ordinary  in  a  matter  of  this  nature,  unless  it  could  be  clearly 
shewn  that  it  either  involved  the  plain  violation  of  some 
private  right,  or  would  give  rise,  actually  or  probably,  to 
some  considerable  degree  of  general  inconvenience.**  Now, 
if  ever  there  was  a  case  in  which  a  Faculty  ought  not  to  be 
disturbed,  it  is  the  present,  for  no  private  right  is  violated, 
and  it  gives  rise  to  no  general  inconvenience.  I  agree  with 
the  other  side, — first,  that  the  Court  is  not  to  make  the 
law ;  secondly,  that,  if  there  be  any  doubt  as  to  the  law, 
usage  and  the  jus  commune  eccUsiasticum  should  solve  it ; 
and  thirdly,  that  what  is  the  law  is  to  be  gathered  from  the 
Canons  and  Rubrics,  and  the  Acts  of  Parliament  aflTecting 
the  Church.  I  disagree  with  them  upon  these  points : 
first,  that  the  Lord's  Supper  must  (not  may),  according  to 
the  law  of  the  Church  of  England,  be  celebrated  on  a  table 
made  of  wood, — on  the  contrary,  I  maintain  that  this  is  a 
matter  lefl  to  the  discretion  of  the  Ordinary ;  secondly, 
that  such  Holy  Table  must  be  movable, — on  the  contrary, 

•  3  Add.  5. 
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•Hn.  31.  I  maintain  that  k  is  inott  doubtfal  whetber  it  can  now 
Fn^ima'  ▼.    I^'^lly  ^  moved  from  its  proper  place  at  the  east  end  of  the 

LM^M,  yliance],  and  it  is  certain  that  it  need  not,  of  neceasity, 
be  movable.  It  is  contended  thatj  at  and  since  the  Re- 
formation, it  was  intended  to  efface  all  notion  of  an  altir, 
and  for  this  reason  the  word  "table^  was  subetitiited.  1 
admit,  argumenii  gratid^  that  there  was  a  cban^ge  of  naacb 
but  1  do  not  admit  the  inference.  It  is  argued  thet^  as  sil 
altars,  especially  all  popish  altars,  are  of  stone^  if  a  taUe 
be  of  stone,  it  cannot  be  a  table,  but  must  be  an  ahir. 
That  this  argument  is  not  tenable,  I  shew  from  sereral  sn- 
thorities.  Durandus.*  Robertson.f  Bingham4  Bede^ 
It  hence  appears  that  altars  may  be  of  wood,  and  have  been 
in  the  earliest  times ;  if  so,  there  is  an  end  of  the  argiune&t 
that  it  must  necessarily  be  a  Romish  altar  if  of  stone*  But 
suppose  stone  be  an  essential  ingredient  in  the  Romish  altar, 
— what  then  ?  There  cannot  be  a  more  complete  fidlacj 
than  the  argument, — the  converse  of  an  univeraal  preposi- 
tion,— ^that  because  all  Romish  altars  are  of  stone,  all  stone 
tables  are  Romish  altars.  This  argument  was  used  at 
the  time  when  such  a  fallacy  could  most  prevail,  by  the 
Puritans,  who,  according  to  Hooker,  ''  hated  the  Churdi  of 
England  because  it  did  not  sufficiently  hate  Rome.**  The 
question  which  our  Church  considered  at  the  Reformation, 
in  this  as  in  other  matters,  was,  not  what  the  Romish  Church 
did,  but  what  was  in  accordance  with  the  practice  of  the 
primitive  Church,  and  it  left  the  Romish  Church,  not  be- 
cause it  was  the  Romish  Church,  but  because  it  was  inse- 
parably connected  with  superstitions.  Hooker. ||  Stone 
altars  were  not  a  creation  of  popery,  but  existed  before ; 
therefore  stone  altars  are  not  popish  because  Papists  use 
them.  There  was  no  pulling  down  of  altars  till  the  Srd 
Edw.  6.  and  this  is  to  be  traced,  amongst  other  spoliations 

*  On  Symbols  of  the  Church  and  Church  Ornaments  (£ng.  Trans.), 
p.  152. 

t  How  shali  we  conform  to  the  Liturgy  of  the  Chwrch  of  England  f 
p.  84. 

:  EccL  Aniiq.  b.  8,  c.  6.  §   Ven.  Bede,  b.  5,  c.  10,  p.  194. 

U   Eccl.  Polity,  b.  4s  s.  9,  pp.  361,  365,  373. 
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€€  tbe  Church,  to  the  instigation  of  Hooper,  a  Tufitan  Jan.  la 
Bishop,  availing  himself  of  the  cupidity  of  the  Duke  ef  jpj^^^^ 
Somerset,  the  Protector,  who  abetted  the  plunder  of  the  JM^kUL 
Church  in  order  to  put  money  into  Iris  own  pocket.  Southey •* 
CcdUer.f  One  of  tbe  primary  camses  why  altars  were  made 
morable  in  the  first  instance  into  the  body  of  the  diurch 
was,  that  the  people  might  see  and  hear  what  was  done. 
At  that  time,  there  were  belfreys,  which  obstructed  the 
view;  that  that  was  the  reason  is  stated  by  Wheatleyt 
and  other  authorities.  The  Orders  and  Injunctians  issued 
for  the  plucking  down  of  altars  are  of  no  binding  aothmty 
hi  themselves,  and  there  was  moreover  great  diversity  of 
practice.  When  Queen  Mary  came  to  the  throne,  she 
repealed  the  Acts  of  King  Edward,  and  set  up  the  altars 
again.  Queen  Elizabeth's  opinions  seem  to  have  been  more 
Roman  Catholic  than  Protestant;  she  had  a  crucifix  in  her 
apartment  to  the  day  of  her  deadi»  and  I  deny  that  she 
issued  any  positive  legal  order  for  taking  down  the  altars 
which  bad  been  set  up  again  by  the  Act  of  Mary.  She  was 
placed  between  Puritans  and  Papists,  and  being  urged  by 
the  former  to  issue  certain  Injunctions!  she  did  so,  but  no- 
thing can  be  more  gentle  and  mitigated  than  their  terms* 
She  expressly  orders  "  that  no  altar  be  taken  down  but  by 
oversight  of  the  curate  and  the  churchwardens,  or  one  of 
them  at  the  least"^  It  is  an  historical  fact  that,  in  1559, 
Hardiner,  one  of  the  twelve  Prebendaries  of  Westminster, 
was  deprived  (according  to  Heylin)  for  taking  down  a  stone 
altar.  Now  the  Rubric  as  to  ornaments  is  the  same  as  in 
the  time  of  Edward  6,  and  the  Act  of  Eliaabethn  directs 
that  such  ornaments  of  the  Church  shall  be  retained  and  be 
in  use  as  were  in  the  Church  of  England  in  the  2nd  year  of 
King  Edward  6^  at  which  time  the  altars  were  of  stone  and 
fixed.  [Bayford.—*'  As  were  in  this  Church  of  England 
by  authority  of  Pariiament."]  The  2  &  S  Edw.  6  refers  to 
the  first  Prayer  Book,  which  sanctioned  stone  altars*    [Bay" 

*  Booh  of  the  Church,  p.  304.  f  Ecd.  Hiat.  5  vol  p.  387. 

X  Oo  the  Book  of  Common  Pnycr,  p.  107. 

§  Card  well,  Doc.  Ann,  1  vol.  p.  221.     Collier,  Chwrck  Hi§i.  6  vol. 
p.  257.     1  Eliz.  c.  2,  sees.  15  and  16. 
0   1  Eliz.  c.  2,  sec.  25. 
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Jan.  3)«     Jord.^^'So ;  the  first   Prayer   Book  used   Inith    the  terms 
Fanlhier  ▼     **  altar"  and  "  table,"  and  did  not  establish  one  to  the  ei- 

LUd^fiM,  elusion  of  the  other  :  it  lefl  the  matter  doubtfaL]  I  undor- 
stand  the  2  &  S  Edw.  6  refers  to  the  Prayer  Book  then  in 
use,  by  which  stone  altars,  were  not  done  away  with. 
Omare  is  <  to  furnish/  and  altara  of  wood  are  mentioDed 
in  the  Bible^  and  are  enumerated  by  Ezekiel*  amongst  the 
ornaments  of  the  Jewish  temple.  The  question,  therefore, 
isy  whether  the  Communion  Table  was  not  considered  an 
ornament  of  the  church  in  the  dme  of  Edward  6  ;  and  if 
not  an  ornament,  but  of  the  fabric  of  the  churdi,  it  most 
be  fixed  to  the  freehold.f  The  Rubric  also  directs  that 
'*the  Chancels  shall  remain  as  they  have  done  in  times 
past."  Now  there  has  been  every  degree  of  diversity  of 
practice.  The  Canon  contains  no  specific  enactment  as  to 
where  the  Communion  Table  shall  stand;  it  may  stand 
either  in  the  church  or  chancel,  where  the  minister  may  he 
more  conveniently  heard,— that  is,  if  the  belfrey  intervened. 
Nothing  is  said  as  to  the  material  in  any  Canon  or  Rubric ; 
but  the  Font  is  expressly  directed  to  be  of  stone,{  and  why 
not  the  Table?  According  to  the  Order  of  Elisabeth,^ 
these  were  matters  '*  of  no  great  moment,  so  that  the  sacra- 
ment be  duly  and  reverently  administered."  Prideaux  uses 
the  terms  "  alUr"  and  "  table"  indifferently,||  as  if  they 
were  synonymous.  There  has  been  a  diversity  of  practice 
even  in  modern  times.  The  Irish  Canons,  1G34,^  contain  no 
specific  enactment  as  to  this  point.  Reference  has  been  made 
to  the  trial  of  Archbishop  Laud ;  but  the  Court  cannot  ta):e 
the  proceedings  of  that  most  iniquitous  tribunal  as  furnish- 
ing any  evidence  of  the  doctrines  of  the  Church  of  Eng- 
land.** At  the  Restoration,  certain  Rubrical  changes  were 
made,  all,   it  is  very    observable,   tending   to  elevate  the 

•  C.  xli.  V.  22.  t  Prideaux.  p.  35. 

:  Can.  81.  §  *'ForTabIe8  in  the  Church,-  1559. 

II  "  If  the  cliurchwardens  place  rails  at  the  altar**  &c.,  p.  55. 
**  The  rails  at  the  altar  being  not  required  by  any  law,  &c.,  though  it  be 
very  decent  and  fitting  that  there  should  be  mils  in  every  church  to  keep 
the  Communion  Table  from  profanation,"  &c.,  p.  58. 

5    Burn,  £€c/.  Zafl0(PhillimorL**s  ed.  X  6  vol.  App. 

**  Soutbey,  Book  of  tht  Church,  p.  459. 
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notion  of  the  Holy  Communion,  and  particularly  in  the  Jan.  3K 
Rubric  of  the  Prayer  "  for  the  whole  rtate  of  Christ's  PfZn^  v 
Church  militant  here  in  earth/'  which  was  restored^  after  LUd^M, 
being  expunged  since  the  second  Prayer  Book  of  King 
Edward  6 ;  and  the  words  *'and  oblations"  were  addedy-^ 
all  contributing  to  the  idea  of  an  altar.  [Pbb  Curiam.*— 
You  do  not  ask  for  a  Faculty  to  erect  an  altar ;  the  question 
is,  whether  this  is  a  table.]  I  say  there  is  no  distinction  in 
our  church  between  "  altar"  and  *'  table."  Then  it  is  said 
that  the  priest  is  to  stand  at  the  north  side  of  the  table,  and 
to  turn  to  the  people :  this  shews  that  the  table  should  be 
immovable.  If  the  table  stands  in  the  body  of  the  church, 
he  must  turn  away  from  some  of  the  people.  As^to  the 
Credence  Table,  I  defend  it  upon  this  ground,  that  it  springs 
out  of  the  Rubric,  which  directs  that  the  minister  "  shall 
Iiimself  place  upon  the  Communion  Table  so  much  bread 
and  wine  as  he  shall  think  sufficient/'  which  must  mean 
either  that  he  must  walk  with  it  through  the  church,— 
which  would  be  more  like  the  Romish  practice, — or  take  it 
from  some  convenient  place  near  at  hand.  If  an  objection 
is  made  to  the  word  "  credence,"  let  it  be  omitted :  the 
word  irifbriumy  or  any  other  architectural  term,  would  not 
be  objected  to.  It  is  not,  however,  a  Popish  term.^  The 
question  is,  whether  this  is  not  one  of  the  articles  which 
the  churchwardens  may  provide,  with  the  consent  of  the 
Ordinary  and  the  parish,  to  enable  the  minister  to  comply  ^ 

with  the  Rubric^  by  putting  the  elements  upon  the  table 
with  his  own  hands.  For  nearly  two  centuries,  the  ques- 
tion before  the  Court  has  never  been  stirred  till  now,  the 
invariable  construction  put  upon  the  Rubrics  being,  that 
"  Holy  Table"  and  "  Altar"  were  synonymous ;  its  position 
was  fixed  at  the  east  end  of  the  chancel,  and  nothing  was. 
said  as  to  the  material,  which,  by  the  general  law,  as  well 
as  by  the  particular  Rubric,  was  left  to  the  discretion  of  the 
Ordinary.  That  the  terms  "table"  and  "altar"  were 
synonymous  and  indifferently  used  is  clear  from  our  trans- 

*  Poole,  Church  Architecture,  p.  154.  Ghesmj  of  Architecture,  in 
▼oc.  *•  Credence."  Cosines  Works,  vol.  i.  Nicholls,  On  Comnum 
Prayer—on  the  Rubric :  "  The  priest  slmll  place  with  his  own  bands.** 
King,  On  the  Greek  Churchy  p.  28. 
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lation  of  the  Bible,*  and  from  other  authariliei.t  If  if 
thing  could  more  strongly  shew  that  the  aitir  shoild  h 
immovable^  it  is  that,  according  to  the  Church  Building  Aes; 
it  is  the  land-mark  of  two  parishes ;  and  it  has  been  U 
down  broadly,  in  other  cases,  that  if  the  altar  be  remod, 
the  church  is  desecrated :  I  state  this  upon  recent  snd  iBf 
Jiigh  authority.  Turner  v.  Parish  qf  Hanmdl^  LoQk,t^ 
at  the  Coronation  Service,  where  ^  throughout  the  vai 
<<  AlUr  "  is  used  as  it  is  in  the  Church  Building  Actoi  fli 
assumed  to  be  immovable. 

Sir  H.  Jbnnbr  Fust.— This  case  being  of  a  someite 
novel  character,  and  which  has  created  considerable  inlcRA 
in  the  public  mind,  the  Court  thou|^ht  it  right  to  ttketiv 
to  consider  the  effect  of  the  arguments  which  had  bceii^ 
dressed  to  it,  and  to  look  into  the  authorities  which  voi 
cited  in  support  of  them,  and  those  authorities  being  vmt 
rous,  and  many  of  them  not  of  very  eazy  access,  the  QM 
requested  to  be  furnished  by  the  learned  Counsel  widi  iM 
of  the  books  from  which  they  were  cited,  and  a  ytq  M 
list  was  accordingly  given  to  the  Court.  Although  thitR' 
quest  was  addressed  solely  to  the  learned  Counsel  sndtk 
practitioners  in  the  cause,  it  seems  that  the  intimitifl^ 
having  appeared  in  the  public  prints,  was  received  bj  fldw 
persons  as  if  it  were  a  general  request  and  invitation,  wk 
accordingly  I  have  received  letters  on  the  subject,  waiti 
them  with  the  signatures  of  the  writers,  others  anonjmosi; 
and  to  many  persons  I  have  to  express  my  thanks  for  refif* 
ences  to  several  authorities  not  referred  to  in  the  ArgoMA 
and  to  which  I  have  had  recourse.  1  have  also  recdnd 
letters  from  other  persons,  to  whom  I  do  not  think  as 
acknowledgments  are  due,  as  their  design  was  to  prq^ 
dice  the  mind  of  the  Court  respecting  the  question  to  be 

•  Esek.  ili.  92.     Mai.  i.  7     1  Cor.  ix.  IS;  z.  21.     HeK ziii.  Mt 

t  1  Eliz.  c  1,  sec  14.  CodMx,  b.  2,  c  10,  sees.  3  and  4.  Spn«« 
On  the  Common  Prayer,  p.  303.  Hickes,  Ckrutian  Prittikood  Amd 
pp.  70, 75.  A  Coale/rom  the  Altar  (1636),  p.  37.  Consistory  of  L» 
don,  MSS.,  1670,  1693.  Bishop  Mant,  On  HaUmcM  io  the 
see  also  Bishop  Beveridge.     Bingham's  Chrial.  Amtiq.^  p.  30O. 

:  59  Geo.  3,  c.  134,  sec.  6.     1  &2  Will.  4v  e.  38»  sec  18. 

§  I  Notes  of  Ca.  368. 
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decided,  by  stating  the  effects  which  would  be  produced  by  Jan.  31. 
the  Court's  deciding  the  case  in  a  particular  manner.  This 
is  a  most  improper  course  to  be  pursued  towards  those  who 
are  intrusted  with  the  administration  of  justice^  and  it  is  an 
entire  misapprehension  to  suppose  that  such  undue  interfe* 
rence  with  the  functions  of  a  Court  would  succeed,  or  that 
any  individual  presiding  in  a  Court  of  Justice  would  suffer 
his  judgment  to  be  perverted  by  such  a  course,  or  be  de- 
terred from  doing  his  duty  by  any  representation  of  the 
effects  likely  to  follow  from  a  particular  decision.  The  only 
effect  which  it  could  produce  would  be  that  of  making  the 
Court  doubt  whether  it  had  taken  a  right  view  of  the 
case,  if  it  arrived  at  the  same  conclusion :  so  that  the  effect 
would  be  directly  contrary  to  what  was  desired  by  the 
writer. 

The  question  before  the  Court  is  between  the  churchwar- 
dens and  the  minister  of  the  parish.  With  the  Camden 
Society  I  have  nothing  whatever  to  do,  save  as  that  Society 
is  incidentally  mentioned  as  the  persons  under  whose  super- 
intendence the  repairs  and  restorations  of  the  church  have 
been  carried  on,  and  by  whom  and  other  persons,  who  have 
contributed  their  voluntary  subscriptions,  the  repairs  have 
proceeded,  and  the  church  has  been  restored  to  a  state  and 
condition  which  have  given  the  greatest  satisfaction,  and 
met,  I  may  say,  with  the  universal  approbation  of  all  who 
have  had  an  opportunity  of  seeing  it, — I  myself  saw  it 
during  the  vacation,  in  order  to  form  my  own  opinion, — 
with  the  exception  of  these  two  objects,  the  stone  Commu- 
nion Table  and  the  Credence  Table. 

In  the  course  of  the  Argument,  a  good  deal  was  said  as 
to  the  motives  of  the  different  parties, — that  is,  it  was  con-  ^*  parties, 
tended,  on  the  one  hand,  that  this  was  an  innovation,  with 
the  covert  purpose  of  laying  a  foundation  for  the  introduc- 
tion of  Popish  rites  and  ceremonies ;  on  the  other  hand,  that 
the  opposition  to  the  grant  of  the  Faculty  is  founded  in 
bigotry  and  prejudice.  I  repeat  that,  with  the  motives  of 
the  parties  I  have  nothin(^  to  do,  any  more  than  with 
the  Camden  Society.  I  can  only  look  at  the  conduct  of 
the  parties  before  the  Court,  namely,  the  churchwardens  on 


Motives    of 
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Jam.  31.  the  one  hand,  and  the  minister  on  the  other;  I  am  not 
^  ~T~~         called  upon  to  determine  in  the  present  instance  whether 

LitckfiM  the  opposition  to  the  grant  of  the  Faculty  is  or  is  not  a 
vexatious  proceeding,  founded  in  groundless  prejadioe,— 
that  will  depend  upon  the  result.  As  I  understand  it,  the 
question  is  one  simply  of  the  construction  of  the  Rubrics  in 
the  Book  of  Common  Prayer,  which  are  incorporated  in  the 
Act  of  Parliament,  IS  &  14  Car.  2,  called  the  Act  of  Uni- 
formity, and  of  the  Canons  of  the  Church  now  in  force,  the 
Canons  of  1603,  and  the  82nd  Canon,  which  more  particu- 
larly applies  to  this  question.  And  it  is  clear  that,  in  con- 
sidering the  construction  of  the  Statute  and  the  Rubrics,  the 
Court  must  proceed  precisely  in  the  same  manner  as  in  con- 
struing any  other  Act  of  Parliament ;  the  Court  is  to  ascer- 
tain the  meaning  of  the  Act,  without  reference  to  the  wishes 
or  the  motives  of  one  side  or  the  other  ;  it  is  not  to  go  out 
of  its  way  to  meet  particular  cases,  and  therefore,  the  simple 
question  for  the  Court  to  determine  is  (as  was  stated  in  the 
Argument),  **  Is  this,  or  is  it  not,  a  Communion  Table 
within  the  meaning  of  the  Rubrics,  of  the  Canon,  and  of  the 
general  laws,  canons,  and  constitutions  ecclesiastical  of  the 
realm?"  If  it  is  a  Communion  Table  within  the  pur- 
view and  meaning  of  the  Statute  (as  1  call  it),  the  Court 
cannot  hold  it  to  be  an  '*  unauthorized  iunovation,"  and  on 
that  gnmnd  refuse  to  issue  a  Faculty,  and  declare  it  is 
not  a  Communion  Table ;  on  the  other  hand,  if  it  is  not  a 
Communion  Table  within  the  true  sense  and  meaning  of  the 
Act  of  Parliament,  w  hatever  may  be  the  effect  of  my  judg- 
ment, I  am  bound  to  pronounce  it,  according  to  the  true 
construction  of  the  Act ;  and  it  is  my  duty  to  refuse  to 
confirm  the  Faculty  decreed  by  the  Chancellor  of  the  dio- 
cese of  Ely.  Indeed,  it  would  be  useless  for  the  Court,  if  it 
held  that  this  was  not  a  Communion  Table,  to  grant  a  Fa- 
culty at  all,  as  a  Faculty  from  this  Court  could  not  sanction 
an  article  illegal  in  itself.  If  the  Rubric  had  expressly  de- 
cided that  a  Communion  Table  should  be  of  wood  and 
movable,  and  not  a  fixed  and  immovable  table  of  stone,  no 
Faculty  from  the  Court  could  authorize  the  erection  of  a 
stone  Communion  Table ;  and  the  Court  could  not  sanction 
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(|ij  its  Faculty  the  erection  of  a  stone  Communion  Table,  ify      Jaw.  3). 
ppon  a  consideration  of  the  Rubrics  and  Canon,  according  to     „  "TT" 
^e  interpretation  of  the  Court,  it  should  appear  that  the      ZMd^iM, 
jfopue  construction  of  the  word  *'  Table  '*  in  the  Rubrics  and 
^Canon  is^  that  it  should  be  of  wood  and  movable,  not  fixed 
,juid  immovable ;  the  Court  must  proceed  in  such  a  case  in 
Jkhe  same  manner  as  if  it  had  been  expressly  declared  and 
^Jttacted  that  it  should  be  of  wood  and  fixed.     I  assume  that 
,ytlie  churchwardens  are  not  actuated  by  any  improper  mo- 
^tivet  or  any  other  design  than  that  stated  in  their  Act  on 
^Petition,   namely,    of   improving  and  restoring  the  oma- 
^ments  of  the  Church  in  a  manner  corresponding  with  the 
.general  character  of  the  building;  and  I   also  give   Mr. 
Faulkner  credit  for  having  opposed  this   Faculty  on  the 
ipround  he  has  assigned,  namely — not  on  the  ground  of  the 
intended  introduction  of  Popish  rites  and  ceremonies — I  lay 
that  out  of  consideration  ;  but  that  he  believes  such  articles 
to  be  '*  contrary  as  well  to  the  Laws,  Canons,  and  Constitu- 
tions of  the  Reformed  Protestant  Church  as  by  law  esta- 
blished in  this  country,  as  to  the  Rubrical  directions  con- 
tained and  set  forth  in  the  Book  of  Common  Prayer,  pub- 
lished by  the  authority  of  the  same,  and  repugnant,   more- 
over, to  the  pure  and  apostolical  doctrines  maintained  and 
taught  by  the  said  Church.**     And  I  cannot,  therefore,  in 
the   first  instance,  say,  if  it  was  the  conscientious  impres- 
sion on  his  mind,  that  this  erection  is  contrary  and  repug- 
.nant  to  the  laws  and  to  the  doctrines  of  the  Protestant  Re- 
formed Church,  he,  as  a  minister  of  that  Church,  whose 
duty  it  is  to  officiate  in  the  administration  of  the  Sacrament, 
la  not  entitled  to  ask  for  the  opinion  of  the  Court  as  to  the 
proper  construction  of  the  Act  of  Parliament,  and  to  have 
the  law  upon  the  subject  ascertained. 

In  support  of  the  allegations  contained  in  the  Act  on  Actual  stat« 
Petition  several  affidaviU  have  been  exhibited.  The  affida-  of  the  structure, 
vits  on  behalf  of  the  minister  of  the  parish  go  to  the  facts  of 
the  actual  construction  of  the  Altar,  and  to  the  want  of 
knowledge  on  the  part  of  Mr.  Faulkner,  and  other  poinU, 
.which  are  of  importance  to  establish  his  allegations.  On 
the  part  of  the  churchwardens  several  affidavits  have  been 
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Jam.  31.  ^exhibited,  but  none  going  to  the  facts  of  the  case,  bat 
p^  "TT"        merely  to  establish  the  statement  with   regard   to    other 

lAkhfiM,  churches  in  which  similar  erections  are  found.  There  is  no 
denial  on  oath  by  the  churchwardens  that  this  Table  was 
cemented,  or  made  to  adhere  by  cement,  to  the  wall  of  the 
chancel,  though  it  should  have  been  if  the  fact  were  not  so, 
if  it  were  not  cemented  or  made  to  adhere  to  the  wall  by  a 

■ 

cover  of  plaster  or  cement.     But  there  was  some  dispute 
upon  this  point  not  only  when  the  case  came  here,  but  at 
the  time  of  the  inspection  of  the  church  before  the  Chan- 
cellor of  the  diocese  of  Ely  ;  for,  on  the  inspection  of  the 
church,  it  did  not  adhere  at  that  time,  the  25th  July.     It  is 
alleged  by  Mr.  Faulkner  that  it  had  been  made  so  to  ad- 
here ;  this  is  denied  by  the  churchwardens;  but  Mr. Faulk- 
ner has  produced  affidavits  from  two  or  three  persons,  which 
are  dated  the  12th  June,  on  which  day  they  expressly  state 
that  '*  the  top  slab  and  the  three  upright  slabs  of  the  Altar 
were  jointed  against  the  finished  plaster  of  the   upright 
chancel  wall  with  mortar ;"  that  "  the  Altar  is  wholly  of 
stone,  and  weighs  upwards  of  two  tons."     This  is  stated  in 
the  affidavit  of  Clayton  the  elder,  and  Clayton  the  younger 
states  to  the  same  effect,  and  he  was  employed  in  erect- 
ing the  Altar ;  he  s:iys,  *'  the  bottom  or  lower  slab,  form- 
ing the  base  of  the  Aitir,  was  made  to  rest  on  concrete, 
and   was  firmly  embedded  in  mortar,  about  one  inch   be- 
low the  chancel   floor:  the  chancel  floor  was  wholly  laid 
with  tiles  of  ancient  patterns,  such  as  churches  and  cathe- 
drals were  floored  with  in  ancient  days,  but  there  were  no 
tiles  underneath  the  Altar;  the  Church  floor  was  made   up, 
and  the  tiles  were  laid  after  tlie  Altar  was  erected ;  the  top 
slab  and  the  three  upriglu  slabs  of  the  Altar   were  jointed 
against  tiie  finished  plaster  of  the  upright  chancel  wall  with 
mortar  ;  the  Altar  is  w^hoUy  of  stone,  and  weighs  upwards 
of  two  tons  ;    it  stands  just  now   as  it  did  when   it  was 
erected :  I  worked  at  the  doing  of  these  things  myself." 
This  affidavit  was  sworn  on  the  12th  June,  1844,  and  also  a 
third  affidavit  of  Mr.  Peck,  who  was  employed  to  execute 
the  repairs  and  alterations,    and  he  deposes  to   the  same 
effect  as  to  tlie  upright  slabs  and  top  slabs  being  made  to 
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adhere  to  the  chancel  wall  with  mortar,  and  he  sayS}  *'  I      Jam.  31. 
have  seen  the  stone  Altar  very  lately,  and  no  alterations  have     Paidhia'  v 
been  made  in  or  about  it — it  stands  now  just  as  it  did  when      LUe^ftdd. 
it  was  erected." 

Now  if  the  fact  were  in  itself  material,  under  the  circum- 
stances, the  Court  would  be  bound  to  say,  on  these  affida- 
vits, that  the  allegations  of  the  churchwardens  are  mere 
allegations;  that,  though  on  the  25th  July  there  might 
have  been  some  alteration  effected,  on  the  12th  June  I  am 
bound  to  take  it,  on  these  affidavits,  that  the  Altar  did  ad- 
here to  the  wall  by  mortar  or  cement  in  the  way  deposed ; 
but  between  the  12th  June  and  the  25th  July  some  altera- 
tion may  have  been  made.  But,  in  my  view  of  the  case,  this 
makes  no  difference,  if  the  structure  is  fixed,  and  it  is  stated 
to  be  fixed,  to  the  bottom  of  the  floor  of  the  chancel,  firmly 
embedded  in  mortar  or  concrete;  and  if  it  be  thus  fixed  to 
the  bottom  of  the  floor  of  the  chancel,  and  if  the  floor  was 
laid  with  encaustic  tiles,  after  the  Altar  was  erected,  to  the 
place  where  the  Altar  stands,  it  is  just  as  immovable  as  if  it 
had  been  made  to  adhere  to  the  chancel  wall  itself,  though  it 
may  be  necessary,  perhaps,  with  regard  to  the  requisites  of 
the  Roman  Catholic  Church,  that  an  Altar  should  adhere 
to  the  wall  of  the  chancel.  If,  however,  any  alteration 
has  been  made,  it  is  not  quite  fair  to  the  Court,  nor  a  fair 
representation  of  the  state  of  the  Altar  as  originally  erected ; 
but  it  makes  no  diflerence  in  the  view  which  the  Court 
takes  of  this  case. 

There  is  another  part  of  the  case,  as  to  the  plan  originally 
proposed.  Mr.  Faulkner  states,  or  it  was  suggested  in  the 
Argument,  that  this  erection  was  an  afterthought ;  that  the 
erection  of  a  stone  Communion  Table  and  a  Credence  Table 
was  not  intended  or  contemplated  in  the  first  instance;  that,  in 
fact,  the  plan,  as  originally  drawn  and  reported  to  the  Com- 
mittee, and  which  was  lefl  in  the  Registry  of  the  Court,  con- 
tained no  alteration,  or  reference  to  any  alteration,  of  the  Com- 
munion Table;  and  certainly, looking  at  the  plan,  there  would 
be  no  ground  for  supposing  that  such  an  erection  as  this 
had  been  contemplated,  or  any  other  Communion  Table  in 
the  church  than  the  former,  or  one  of  a  similar  kind,  which 
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Jak.  31.      had  been  used  for  many  years,  for  there  is  a  Table  appa- 
p'JT'         rently  set  out,  and  no  Credence  Table  placed^  as  at  pre- 
LUMM!     (^nt,  thQugh  there  are  in  the  plan  three  pencil  lines,  de- 
scribing where  the  Credence  Table  should  stand,   which 
forms  no  part  of  the  original  specification,  and  there  could 
not  have  been  a  Credence  Table  in  contemplation  unless  this 
Table  itself  had  also  been  in  contemplation,  and,  looking  at 
the  plan,  no  such  intention  is  to  be  collected  from  the  plan, 
and  it  appears  to  have  been  an  afterthought,  that  ii,  owing 
to  the  offer  made  by  a  liberal  individual  (whose  name  is  not 
mentioned)  as  a  free  gifl  to  the  parish,  and  I  have  no  doubt 
innocently  made,  supposing  that  it  would  be  more  conso- 
nant   with  the  general   character   of  the  church  than  a 
wooden  Communion  Table  would  be^  and  that  this  offer  to 
the  churchwardens  was  accepted  by  them,  they  being  (1  pre- 
sume) in  communication  with  the  Restoration  Committee. 
This  stone  Communion  Table  being  placed  in  the  renovated 
church,  the  old  Table  was  broken  up,  and  the  Credence 
Table  has  been  erected  as  being  an  adjunct,  to  hold  the 
elements  before  consecration. 
Other  extra-      ^^^  before  the  Court  considers  the  question  of  law  ap- 
neous  topics,     plicable  to  this  case,  it  will  dispose  of  one  or  two  points 
alleged  in  the  Act  on  Petition.     It  is  perfectly  immaterial  to 
the  question,  whether  Mr.  Faulkner  attended  any  meetings 
of  the  Committee  or  not.     It  would  have  been  more  satis- 
factory if  Mr.  Faulkner,  being  one  of  the*  persons  to  whom 
the  original  Faculty  was  granted,  and  one  of  those  to  whom 
the  office  was  intrusted  of  carrying  out  the  alterations,  had 
attended  and  seen  that  the  conditions  of  the  Faculty    were 
complied  with ;  the  Court  would  have  been  better  satisfied 
if  this  had  been  done  by  Mr.  Faulkner.     But  unfortunately 
it  happened  that  Mr.  Faulkner,  being  resident  at  another 
benefice,  did  not  attend  the  meetings  of  the  Committee,  and 
till  October,  1843,  he  never  heard  of  this  erection.     But,  in 
the  view  which  the  Court  takes  of  the  case,  this  is  perfectly 
immaterial,  for  this  is  not  a  question  in  which  the  rights  of 
individuals  only  are  concerned,  but  in  which  a  great  and 
important  principle  is  involved,  and  to  be  decided,  according 
to  the  law  and  canons  of  the  Church  ;  and  the  law  so  to  be 
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decided  will  not  be  solely  applicable  to  this  church,  bat  to  Jak.  3L 
every  parish  in  the  kingdom.  Considerations  of  convenience,  s%ZnIL  ^ 
again,  undoubtedly,  have  nothing  to  do  with  the  great  r,iir\fltU' 
question  for  the  decision  of  the  Court.  The  Court  has  been 
told  in  the  Act  on  Petition  that  it  became  essential,  to  pre- 
serve the  uniformity  of  the  internal  arrangements  of  the 
church,  in  accordance  with  the  restoration  of  it  to  its 
original  architectural  character,  that  a  new  Communion 
Table  should  be  erected  corresponding  with  such  arrange- 
ments. This  is  perfectly  immaterial,  for  the  Court  must 
never  hold  that  uniformity  of  internal  style  is  to  be  con- 
sulted and  preferred  to  that  which  is  the  object  of  the  Act 
of  Parliament,  to  preserve  uniformity  in  the  performance  of 
Divine  Service  ;  it  cannot  sacrifice  the  greater  uniformity  to 
the  minor  uniformity  of  internal  style  and  arrangement ; 
and  although  it  is  alleged  that  such  a  structure  is  essential 
to  the  preservation  of  uniformity  in  the  internal  arrange- 
ments of  the  church,  the  Court  might  doubt,  even  if  it 
could  look  at  such  a  consideration,  whether  it  be  essential 
to  the  preserving  of  uniformity  in  the  building  that  such  a 
structure  should  be  erected  therein;  for,  in  the  first  in- 
stance, nothing  of  the  kind  was  contemplated ;  and  when  I 
find  that  there  are  three  other  churches  of  the  same  cha- 
racter as  this  (perhaps  not  quite  of  so  ancient  a  date),^and 
that  there  is  not  one  of  them  in  which  a  stone  Table  is 
erected,  I  must  say  I  do  not  think,  in  point  of  taste,  a 
great  sacrifice  would  have  been  made  in  the  architectural 
character  of  the  church,  if  the  Table,  which  originally  stood 
in  the  chancel,  had  not  been  removed.  It  does  not  appear 
that  in  the  Temple  Church,  which  has  been  recently  re- 
paired and  ornamented,  and  which  is  of  the  same  descrip- 
tion, though  not  so  ancient,  as  the  Church  of  the  Holy 
Sepulchre  at  Cambridge,  this  kind  of  Communion  Table 
has  been  thought  essential;  and,  therefore,  I  cannot  consider 
that  this  argument  ought  to  enter  into  the  consideration  of 
the  Court  in  deciding  this  question. 

I,  therefore,  dismiss  these  circumstances  from  my  con- 
sideration, and  I  must  look  at  the  question  as  applying  not 
to  a  particular  parish,  and  not  as  affected  by  the  conduct  of 
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Jaw.  si.      any  individuals  in  the  parish ;  but  as  applicable  to  tfaevUc 

^TT'         kingdom  and  to  every  church  in  the  kingdom,  which  mk 

same  principle  of  taste  might  claim  to  be  placed  in  thefli 

situation,— might  remove  the  Communion  Tables  nov  tbsi 

and  replace  them  by  Tables  made  of  atone. 

I  have  been  told,  again,  that  the  Court  need  be  ondffH 
apprehension  that  these  erections  would  be  multiplxi  s 
the  expense  would  deter  others  from  following  the  eunfir 
so  that,  in  point  of  fact,  the  Court  is  to  be  called  apoi  > 
put  a  construction  upon  the  Rubric  in  order  to  brin^tk 
particular  case  of  this  church  within  the  meaning  of  ih 
law,  and  its  decision  is  to  apply  to  this  particular  ctse^fli 
it  is  to  put  a  particular  construction  upon  the  Act  of  h- 
liament  and  the  Rubric  in  order  to  bring  this  dmi 
within  the  meaning  and  effect  of  its  terms.  This  ii  inf 
of  the  case  which  cannot  enter  into  the  condderatioDafth 
Court,  for  this  reason :  the  Court  cannot  decide  in  hvmi 
a  confirmation  of  the  Faculty  unless  it  is  satisfied  ii  ^ 
mind  and  conscience  that  the  law  sanctions  the  procerfif; 
that,  according  to  the  true  construction  of  the  Act  of  B» 
liament  and  the  Rubric,  a  Communion  Table  may  be  c» 
structed  of  stone  and  be  immovable,  and  if  the  Court  i 
conscientiously  of  opinion  that  such  a  Communion  TiUt 
is  within  the  purview  of  the  Act  of  Parliament,  it  i 
bound  to  pronounce  its  opinion  that  such  is  the  law,  vM 
must  have  universal  operation,  and  every  church  in  tk 
kingdom,  disposed  to  have  a  stone  Table,  will  be  at  pofo 
liberty  to  do  so,  as  well  as  the  Church  of  the  Holy  &* 
pulchrc. 

These  circumstances  may  be  laid  out  of  the  considenV 
of  the  Court,  and  we  now  come  to  the  question,  whM  » 
the  real  meaning  of  the  word  in  the  Act  of  Parliament? 

Now,  in  the  first  place,  it  is  admitted,  and  property  jd 
plicable  to  the  truly  admitted,  that  the  present  question  must  be  deciW 
by  the  Act  of  Uniformity  and  the  Rubrics,  which  are  ifr 
corporated  in  and  form  part  of  the  Act.  All  the  fon* 
Acts  of  Uniformity  were  not  incorporated  in  or  confirntfc 
by  that  Act;  but»  in  order  to  arrive  at  the  true  roeaninf;*^ 
the  expression  in  the  present  Act  of  Uniformity,  and  in  tk 
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Rubric,  it  may  not  be  improper  to  consider  the  sense  in      J^**  3^- 
which  the  term  was  used  at  the  time   when   the  altera-    FaMlknerr, 
lions  were  made  in  the  fittings  up  of  the  church,  at  the     IM^fkU. 
Reformation,  and  from  that  time  down  to  the  passing  of  the 
present  Act  of  Uniformity  in  1662,  when  the  first  edition  of 
the  present  Book  of  Common  Prayer  was  published,  con- 
taining the  order  for  the  administration  of  the  Holy  Com- 
munion ;  and  for  this  purpose  it  may  be  necessary  to  review 
what  took  place  during  the  interval  from  the  Reformatioh 
to  that  time.     And  with  regard  to  the  word  *'  table  "  itself, 
in  the  present  Rubric,  it  is  to  be  taken  in  its  general  and 
popular  sense ;  no  forced  construction  or  interpretation  is  to 
be  put  upon  the  word,  unless  it  shall  be  shewn  to  have 
received  a  particular  interpretation  in   the  first  instance, 
when  the  order  and  Rubric  were  first  framed,  or,  by  any 
formal  decision,  a  different  sense   has  been  given  to  the 
term.     In  construing  all  Acts  of  Parliament,  it  is  the  rule 
in  the  first  instance  to  construe  the  terms  in  their  usual, 
general,  and  popular  sense,  and  only  to  resort  to  any  other 
construction  where  it  was  clearly  the  intention  of  the  framers 
of  the  Act  that  they  should  receive  a  more  restricted  or  a 
wider  interpretation  than  the  terms  themselves  would  natu- 
rally suggest ;  and  in  considering  which  of  the  two  modes 
of  interpretation  should  be  applied,  it  is  proper  to  look  and 
see  what  was  the  contemporaneous  construction,  because 
<*  amtetnporanea  expositio  est  Jortissima  in  lege :"  *  so  that  it 
is  perfectly  competent  to   the  churchwardens  to  contend 
that  though  the  word  *'  table,"  in  its  first  and  primary  sense, 
may  have  meant  one  of  wood  and  movable,  nevertheless, 
from  usage,  the  term,  as  used  in  the  Act  of  Parliament, 
had  a  different  sense,  and  that  this  is  the  interpretation 
which  ought  to  be  put  upon  the  word  in  the  construction  of 
the  present  Rubric;  and  therefore  it  is  necessary  to  see  what 
was  the  general  sense  of  the  word  when  the  first  change  was 
made  from  **  Altar  "  to  "  Table,"  and  at  the  earliest  period 
of  the  Reformation,  for  there  must  have  been  some  differ- 
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Jak.  31.      ence  between  these  terms  in  the  minds  cyf  the  persons  by 
rJaZI      '  whom  the  alteration  was  made. 

LMfiM!  Now  what  was  the  state  of  the  Church  and  the  fittings  op 
of  churches  at  the  time  the  alteratimi  was  made  from  ''Altar** 
to  «  Table  ?"  We  all  know  that,  before  the  time  of  the 
Reformation,  the  religion  of  this  country  was  Roman  Catho- 
lic, and  that  the  Church  of  England  held  at  that  time  the 
doctrine  of  Transubstantiation.  But  that  doctrine  at  tiie 
time  of  the  Reformation  was  one  of  the  most  importaat 
points,  if  not  the  most  important  point,  on  which  the  two 
churches  differed  from  each  other,  and  that  doctrine  of 
Transubstantiation  was,  by  the  28th  Article  o£  our  Church, 
declared  to  be  "  repugnant  to  the  plain  words  of  Scripture^ 
overthroweth  the  nature  of  a  Sacrament,  and  hath  given 
occasion  to  many  superstitions  ;*'  thereby  shewing  that  it  wai 
meant  to  change  the  form  as  well  as  the  name  of  the  Table, 
which  was  no  longer  to  be  the  Altar  on  which  a  aacrifiee 
was  supposed  to  be  offered  up.  It  is  very  necesaary,  there- 
fore^ to  see  what  the  Table  was  at  that  time»  and  what  an 
Altar,  and  whether  <<  Altar  "  and  <<  Table  '*  were  terms  indif- 
ferently used. 
Romith  Altars.  Now  it  is  contended  that,  by  the  rules  of  the  Roman 
Catholic  Church,  an  Altar  must  be  of  stone  and  must  be 
immovable,  and  various  authorities  from  the  Canon  Lav 
were  cited  to  shew  that  an  Altar  could  not  be  consecrated 
unless  it  was  made  of  stone,  and  was  fixed  and  immovable ; 
for  if  it  were  removed,  it  must  be  reconsecrated.  The  Court 
does  not  think  it  necessary  to  follow  the  learned  Counsel 
into  all  these  authorities,  or  to  carry  his  argument  to  its  full 
extent ;  it  does  not  think  it  necessary  to  hold,  as  alleged  bj 
Mr.  Faulkner^  that  this  structure  is  an  Altar ;  that  the  test 
to  be  applied  is  that,  as  an  Altar  should  be  of  stone  and  fixed, 
so  as  to  be  immovable,  therefore,  any  structure  that  is  so 
fixed,  and  is  of  that  material,  must  be  an  Altar.  I  do  not 
think  it  necessary  to  carry  the  argument  to  that  extent,  for 
if  the  Court  is  satisfied  and  convinced  that  this  is  not  a 
Communion  Table,  within  the  meaning  of  the  Act  of  Par- 
liament, that  is  all  that  is  necessary  for  the  decision  of  this 
case.     But  it  is  important  to  consider  what  was  required  at 
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the  time  the  stractares  were  used  in  the  Roman  Catholic      Jaw,  31. 
Church,  under  the  name  of  Altars,  and  it  is  proper  to  see  .  p^^j|jjj^ 
what  changes  were  made  at  diflerent  periods  of  time  in  the     LiiwkfitU,' 
form,  and  material,  and  mode  of  erecting  Altars. 

The  Court  was  referred  by  the  learned  Counsel^  in  the 
Argument,  to  the  evidence  of  Roman  Catholic  writers  on 
this  subject,  and  amongst  them  is  Cardinal  Bona,  in  his 
work,  De  Rebus  LiturgtcU^^  where  he  speaks  of  the  historj 
and  state  and  condition  of  Altars,  and  their  origin,  at  the 
earliest  period  of  time.  The  title  of  the  chapter  is»  *'  AUa* 
rimm  Usus  d  Origo  ;  Ugnea  am  LapideaT 

De  altaribas  Novi  Testamenti  agendum  est,  in  qaibus  corporis 
et  sangQinis  Christi  sacrificium  incruentum  immolatar.  Primis 
ecclesiK  seculis  an  iignea  fuerinf,  vel  lapidea,  non  liquet.  Utraque 
erediderim  tempore  persecationis  usitata,  proutrerum,  locommque 
(Kpportanitas  ferebat.  Usus  autem  ligneonim  magis  expeditus 
erat,  quia  facilius  de  loco  in  locum  traasferri  poterant.  Plerique 
scriptoreB  asserunt  a  Suncto  Sylvestro  constitutum  ut  altaria  lapidea 
essent:  sed  hujus  decreti  nulla  mentio  apud  antiquos  reperitur. 
Concilium  Epaonense,  anno  509|^celebratum  statuit,  c.  26,  ut  alta- 
ria, nisi  sint  lapidea,  infusione  chrismatis,  non  sacrentur.  Altares 
quoque  lapidei  tanquam  comrouniter  tunc  usitati  meminit  Grego- 
rius  Nyssenus,  qui  eodem  seculo  quo  Sylvester  clamit,  Orttt,  in 
SapHsimum  Christie  his  verbis :  *<  Nam  et  altare  hoc  sanctum,  cut 
adsistimus,  lapis  est  natura  communis,  nihil  differens  ab  aliis  crus- 
tis  lapideis,  ex  quibus  panetes  nostri  eztruuntur  et  pavimenta  ezor- 
nantur/'  Ligneum  vero  eo  ipso  seculo  Athanasius  commemorat 
EjmL  ad  SoUtarios^  dicens,  **  Cum  rapuissent  subsellia  et  cathe- 
dram,  et  mensam,  erat  eniro  lignea  et  vela  ecclesise."  Ex  quibos 
intelligimus  promiscuum  tunc  usum  in  Oriente  lignei  et  lapidei 
riguisse.  Postea  sancivit  Ecclesia,  ut  nemini  liceat  celebrare  nisi 
in  altari  lapideo  consecrato ;  sed  quis  hoc  primnm  certa  lege  fir- 
raaverit,  Sylvesteme,  an  alius,  adhuc  incertnm  est.  Erant  autem 
oiim  diverse  altanum  structurse ;  nam  aliquaado  ani  tantum  co- 
lumns mensa  lapidea  superjacebat, — qualis  sunt  etiam  hodie  aitarta 
quiedam  subterranea  Rorose  in  Ecclesia  Sanctae  Cecilie.  Ali* 
qnando  quatuor  columnis  eadem  mensa  suffulta  erat  Interdum 
duai  solse  columns  ex  utroque  latere  ipsum  altare  sustinebant. 
Denique  nonnulla  quadro  superposita  sdificio  tumuli  formam  refe- 
rebant,  tanquam   martyrum   sepulchra ;  qus  propria  altaria,  quasi 

*  Lib.  i.,  cap.  20,  p.  251. 
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Jan.  31.       ^^^^  ^rae,  dicebantur.     £t  haec  quidem  altaria  fixa  et  iamobila 
~~—         loco  adbaerent  in  quo  construuntur.    SuDt  autem  et  alia  portalnlii 
jjU^Ajj'     ®^  motoria,  quae  episcopi  iter  ageotes  secum  olim  feretmnty  ot  ia 
his  possiot  extra  ecclesiam  in  locis  ab  e&  remotis  celebrare. 

So  that,  at  that  time,  in  the  Eastern  ChurdieSy  Altin 
were  made  either  of  wood  or  of  stone.    At  that  time,  the  doe- 
trine  of  Transubstantiation  had  not  been  introduced, — it  am 
not  introduced  till  the  beginning  of  the  ninth  csentuij,  and 
it  was  not  till  the  tenth  century  that  there  was  a  i^enenl 
recognition  of  the  doctrine  of  Transubstantiatioii.     But  in 
the  year  509,  the  Altars  were  some  of  stone  and  some  of 
wood ;  the  precise  material  was  unimportant,  since  it  was 
indifferent^  in  respect  to  the  rites  of  religion  at  that  timey 
whether  the  Altar  was  of  wood  or  cS  stone.     There  were 
different  changes,  therefore,  in  the  mode  in  which  Altan 
were  placed  in  the  interior,  and  the  manner  in  which  tbej 
were  constructed,  the  most  recent  being  in  the  form  of 
tombs ;  sometimes  they  were  supported  on  one  pillar,  and 
sometimes  on  two  pillars,  and  afterwards  ''  quadra  superpth 
sita  €edificiOf  iutnuli  fotrmam  referehant^  tanquam  nuniyrum 
sepulchra  /*  and  hence  the  name  of  **  Altar,"  '*  quie  proprQ 
altaria,  quasi  alts  arae,  dicehantur"     And  he  says,  that  by 
the  order  of  the  Church,  <'  sancivit  Ecdesia  ut  nemini  liccQi 
celebrare  nisi  in  altari  lapideo  consecrato/*  nobody  was  per- 
mitted to  use  any  other  than  a  stone  Altar, — a  '*  consecrated 
stone  Altar."     Then  as  to  the  manner  in  which  the  Altir 
was  to  be  fixed.     The  Altars  were  to  be  constructed  only  of 
stone  ;  they  were  to  be  placed  on  one  pillar,  or  two  pillars, 
and  sometimes  on  four,  "  quadro  superposita  adificio,*'  in  the 
form  of  a  tomb,  and  they  were  to  be  fixed  and  immovable, 
and  to  adhere  to  the  place  in  which  they  were  constructed. 
But  there  were  other  Altars,  of  a  different  description.   Altars 
might  be  portable  and  therefore  movable,  but  only  where  the 
bishop  was  on  a  journey  from  home,  at  a  distance  from  the 
church,  and  not,  therefore,  in  a  state  which  made  him  capable 
otherwise  of  duly  performing  the  rites  and  ceremonies  of 
religion,  when  this  description  of  Altar  was  permitted,  by 
order  of  the  Church,  as  an  exception  from  the  general  rule. 
There  is  another  authority,   Cardinal  Devoti,  who  speaks 
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much  to  the  same  purport  and  effecty  in  his  ItuiUutumes      Jan.  31. 
Canonicce^*  treating,  "  De  Rebus  Sacris^  ei  primum  de  Ecde*     p^jJjill. 
sits,**  of  the  manner  in  which  the  churches  were  generally      LUe^fkUL 
divided,  and  the  different  descriptions  of  churches  ;  and  he 
says: 

In  medio  Sanctaario,  a  pariete  sejunctam,  erat  altare,  qaod  etiam 
ara,  mensa  sacra^  sanctum  sanctuum^  dicitar.  iDitio  lignea,  ut  plu- 
rimam  erant  altaria,  deinde  lapidea,  facta  sunt :  erantque  etiam 
in  leers  compluribus  auro,  arg^ntoqae  cooperta.  Unam  in  Grsecis 
Bcclesiis  erat  altare,  ati  nunc  etiam  est ;  sed  Latini  jam  inde  ab 
antiquissimis  temporibus,  plara  in  un&  Ecclesift  altaria  habere  con- 
sueFeront.t  Lapideam  altare  memorat  Gregorius  Nyssenus,  De 
JBaptism.  ChrisH,ei  Concilio  £paonen8i,can.26(C!9fl!ec<.  Harduim), 
sancitum  est  ut  altaria  nisi  lapidea  unctione  non  sacrentur.  Alta- 
rium  materia  iputari  coepit,  formam  etiam  mutatam  fuisse,  tradit 
Bingharous  ;X  nam  cum  ea  mensarum  similitudinem  antea  refemnt, 
ad  instar  arse  erigi  ccepemnt,  et  una  quatuor  columnis  lapidea 
mensa  nitebatur,  ac  nonnulla  etiam  quadro  superposita  edificio,  uti 
ohservat  Card.  Bona,§  tumuli  formam  referebant,  tanquam  marty- 
rum  sepulchra,  quae  propria  altaria,  quasi  alt«  arte,  dicebantur. 

Then,  on  the  authority  of  these  two  writers  upon  the 
Roman  Catholic  Church,  of  eminence  in  that  Church,  and 
conversant  with  its  rites  and  ceremonies,  it  appears  that,  in 
the  earliest  ages  of  Christianity,  the  Altars  were  indifferently 
either  of  stone  or  wood,  of  different  forms,  supported  by  one 
or  two  pillars,  and  sometimes  four,  till,  by  a  decree  of  the 
Church,  it  was  declared  that  they  could  only  be  made  of 
the  material  of  stone,  and  that  they  were  to  be  fixed  and 
immovable,  adhering  to  the  edifice,  unless  when  they 
accompanied  the  bishop  on  a  journey ;  and  that  they  took 
at  last  the  form  of  sepulchres  of  the  martyrs,  and  from  that 

*  2  Tol.  tit.  7,  lib.  2.  sec.  12,  pp.  290,  291. 

t  "  Altare  semper  Cbristianos  habuisse,  in  quo  rem  divinam  confi- 
Cerent,  certum  est.**  And  in  another  note: — "  De  lapideis  altaribus 
decretum  extat  Sylvestri  Pontificis ;  sed  hujus  decreti  suspects  fides 
est.  Certe  etiam,  post  banc  statem,  non  multis  ecclesiis  lignea  fuisse 
altaria  ostendit  Martenius  de  Antiq.  Ecclesue  Ritis^  lib.  I,  c.  3, 
art.  6." 

♦  Orig.  et  Antiq.  Eccles.  lib.  8,  c.  6. 

§  Card.  Bona,  R-.r.  LiSurg.  lib.  I,  c.  20. 
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Jam.  31.      Circumstance  the  form  ci  the  Altar  was  changed  firam  thit 

-~r~'         which  it  originally  had  (in  consequence  of  its  reoeiviog 

LMifUUL     relics),  to  entitle  the  Altar  to  consecration  ;   either  finaD 

the  custom  during  the  early  persecutions  of  the  Chordi  cf 

using  the  tombs  of  the  martyrs  as  altars,  or  from  the  pnic*- 

tice  of  placing  relics  there,  the  Altar  came  to  be  in  that 

shape,  and  to  assume  the  form  of  a  tomb,  or  of  a  aepaldire 

of  the  martyrs,  from  whence,  these  two  writers  say,  the 

Altar  derived  its  name.     Under  these  circumatanoee,  die 

Form  of  the  Court  may  safely  conclude  that,  at  the  time  of  the  Relbnna* 

r'^   ^t*  ^^  ^^^*  ^^^^  ^^  ^^  usual  form  of  the  Altars  in  our  cbiurdics ; 
that  they  were  of  stone,  there  can  be  no  doubt ;  that  thej 
were  fixed  and  immovable,  there  can  be  litUe  doubt ;  and 
that  they  were  generally  of  the  form  of  tombs  of  the  mar- 
tyrs ;  and  this  being  the  description  of  the  Altars  at  that 
time,  we  shall  find  that  they  were  ordered  to  be  removed 
from  our  churches,  in  order  to  banish,  as  far  as  possible,  all 
superstitious  notions  attached  to  the  performance  of  the  rites 
of  the  Church,  including  the  doctrine  of  TransubatantiatiaD, 
or  a  change  of  the  elements  at  the  Lord's  Supper,  out  of  our 
Church,  such  notions  being  declared  to  be  not  only  not  con- 
formable to  Holy  Writ,  but  '^  repugnant  to  the  plain  words 
of  Scripture." 
Changes    in      Now  this  doctrine  of  Transubstantiation  being  one  of  the 
**'®-™?^®_^?^  grounds  upon  which  the  Church  of  England  separated  from 
vine  Service,     the  Church  of  Rome,  in  the  time  of  Henry  8,  the  commence- 
ment of  the  Reformation,  some  alterations  were  made  in  the 
mode  of  performing  Divine  Service,  but  not  to  any  great 
extent.     Mass  continued  to  be  performed  during  the  reign 
of  Henry  8  (though  there  is  reason  to  believe  that  he  had  an 
intention  to  convert  it  into  a  Communion),  and  up  to  the 
time  of  Edward  6,  for  we  find,  in  his  first  Prayer  Book,  in 
1549,  that  the  Mass  continued  to  be  celebrated,  and  that,  in 
the  order  for  the  celebration  of  the  Mass,  the  word  "  Altar" 
was  used  in  the  different  parts  of  that  service,  as  well  a« 
*<  Table,"  as  set  forth  in  that  Book,  and  so  continued  till 
other.^lterations  were  made,  to  which  the  Court  will  pre- 
sently refer.     But  in  the  second  Prayer  Book  of  Edward  6, 
alterations   were  made,  and  very  material  alterations,  with 
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regard  to  the  performance  of  this  service.  The  first  Phiyer  Jam.  31. 
Book,  of  1549, — ^the  king  having  succeeded  to  the  crown  in  pL^JZZ. 
1547, — described  the  Communion  Service  as  '*  The  Supper  of  LM^fitkL 
the  Lord  and  the  Holy  Communion,  commonly  called  the 
Mass."  In  the  second  Prayer  Book,  of  1552,  it  was  called 
simply,  <*  The  order  for  the  administration  of  the  Lard's 
Supper,  or  Holy  Communion*"  Then  it  directed  that,  at 
the  time  of  the  Communion, ''  the  Table,  having  a  fair  white 
linen  cloth  upon  it,  shall  stand  in  the  body  of  the  Church,  or 
in  the  Chancel,  where  Morning  prayer  and  Evening  prayer 
be  appointed  to  be  said ;"  and  this  is  nearly  the  form  of  the 
Rubric  in  our  present  Prayer  Book,  viz. :  **  The  Table,  at 
the  Communion  time,  having  a  fair  white  linen  doth  upon 
it,  shall  stand  in  the  body  of  the  Church,  or  in  the  Chancel, 
where  Morning  and  Evening  Prayers  are  appointed  to  be 
said.'*  Then,  as  to  the  situation  of  the  Priest ;  in  the  first 
Prayer  Book,  1549,  the  Priest  is  directed  to  stand  *'  afore 
the  middes  of  the  Ahar ;"  but  in  the  second  Prayer  Book, 
1552,  the  Priest  is  directed  to  stand  "  at  the  North  side  of 
the  Table."  In  another  part  of  the  first  Prayer  Book, 
the  minister  is  directed  to  set  "  both  the  bread  and  wine 
upon  the  Altar."  Then,  <<  the  Priest  turning  him  to  the 
Altar,"  shall  say  the  prayer  for  the  whole  state  of  Christ's 
Church.  After  the  Consecration  prayer,  '<  these  words  before 
rehearsed  are  to  be  said,"  the  Priest  "  turning  still  to  the 
Altar,  without  any  elevation  or  shewing  the  Sacrament  to  the 
people."  Afterwards :  <<  then  shall  the  Priest,  turning  him 
to  God's  Board,"  &c.  Again,  after  the  Litany,  on  Wednesdays 
and  Fridays,  ''  though  there  be  none  to  communicate  with" 
him,  '*  the  Priest  shall  put  upon  him  a  plain  albe  or  surplice, 
with  a  cope,  and  say  all  things  at  the  Altar  appointed  to  be 
said  at  the  celebration  of  the  Lord's  Supper."  And  as  to 
the  bread,  it  is  directed  to  be  '*  after  one  sort  and  fashion  ; 
that  is  to  say,  unleavened  and  round,  as  it  was  afore."  There 
was  some  alteration  here  as  to  the  form  of  the  bread  admi- 
nistered at  the  Mass  in  the  first  Prayer  Book.  In  the  second 
Prayer  Book,  the  following  direction  is  given  :  '*  And  to  take 
away  the  superstition,  which  any  person  hath,  or  might  have, 
in  the  bread  and  wine,  it  shall  suffice  that  the  bread  be  such 
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Jam.  31.  as  18  usual  to  be  eaten  at  the  table^  with  other  meats."  Now 
^mfftnfT  T  ^^^  seems  to  determine  what  is  the  meaning  of  the  word 
IMeltfiM.'  "  Table  *'  in  the  second  Prayer  Book,  with  reference  to  this 
question ;  the  bread  is  to  be  ''  such  as  is  usual  to  be  eaten  at 
the  table  with  other  meats."  Can  any  other  meaning  be 
attoched  to  the  term  ''  Table  '*  in  this  Book  than  that  it  is 
such  a  one  at  which  meats  are  eaten  ?  Such  bread  as  was 
heretofore  used  at  the  '<  Altar  "  is  no  longer  to  be  used,  bot 
such  bread  as  is  eaten  <'  at  the  table  with  other  meats,"  is 
only  to  be  used ;  and  this  appears  to  me  to  throw  a  verj 
important  light  upon  the  meaning  of  the  word  '*  Table  "  used 
in  this  Prayer  Book)  and  substituted  for  the  word  ''  Altar," 
which  word  is  not  used  in  the  second  Prayer  Book  of  Edward 
6,  the  word  being  used  in  the  first  Prayer  Book^  together 
with  the  word  "  Table." 

But  there  was  a  considerable  interval  between  the  publi- 
cation of  the  two  books^  the  first  published  in  1549,  the 
second  in  1552,  and  in  that  interval  various  events  had 
occurred,  and  various  regulations^  and  orders,  and  injunc- 
tions had  been  issued,  directing  changes  in  the  place  from 
which  the  Sacrament  was  to  be  administered*  In  the  yesr 
1547,  before  the  publication  of  the  first  Prayer  Book,  orders 
were  given*  for  the  taking  away  and  utterly  destroying  **all 
shrines,  coverings  of  shrines,  all  tables,  candlesticks,  trindl^ 
or  rolls  of  wax,  pictures,  paintings,  and  all  other  monuments  of 
feigned  miracles,  pilgrimages,  idolatry,  and  superstition;" 
and  in  1550,  Bishop  Ridley  issued  Articles  of  Inquiry  preps* 
ratory  to  his  Visitation,  to  the  same  effect  as  the  Inj unctions 
he  issued,  the  same  year,  1550  (4  Edw.  6),  at  his  VisiU- 
tion  of  his  diocese  of  London,  those  Injunctions  being  to 
this  effectrf  "Whereas,  in  divers  places,  some  use  the  Lord's 
Board  after  the  form  of  a  Table,  and  some  as  an  Altar,  wherebj 
dissension  is  perceived  to  arise  among  the  unlearned ;  there- 
fore, wishing  a  godly  unity  to  be  observed  in  all  our  dio- 
cese, and  for  that  the  form  of  a  Table  may  more  move  and 
turn  the  simple  from  the  old  superstitious  opinions  of  the 
Popish  Mass,  and  to  the  right  use  of  the  Lord's  Supper : " 

*  Cardwell,  Doc,  Ann.  1  vol.  p.  17.  t  /W</.  p.  82. 
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the  purpo8e»  therefore,  of  the  alteration  was  to^tum  the  mm-      Jaw;  81. 
pie  from  the  old  superstitious  opinions  of  the  Popish  Mass     _  "TT". 
and  to  the  right  use  of  the  Lord's  Supper :  **  we  exhort  the   '  iM^Ud. 
curates,  churchwardens,  and  questmen  here  present,  to  erect 
and  set  up  the  Lord's  Board  after  the  form  of  an  honest  table:** 
now  I  agree  with  the  learned  Counsel  for  the  Respondents, 
that  the  word  ''  honest"  here  means  nothing   more  than 
'*  decent  and  proper :"  <*  decently  covered,  in  such  place  of 
the  quire  or  chancel  as  shall  be  thought  most  meet  by  their 
discretion  and  agreement,   so  that  the  ministers  with  the 
communicants  may  have  their  place  separated  from  the  rest 
of  the  people ;  and  to  take  down  and  abolish  all  other  by- 
Altars  or  Tables/'     Here  then  was  an  express  order  or  in- 
junction, in  which  is  an  exhortation  to  churchwardens  by  the 
Bishop  of  this  diocese,  to  set  up  Communion  Tables  in  the 
form  of  **an  honest  table,'*  not  being  in  the  form  of  an 
Altar,  as  previously,  but  in  the  form  of  a  Table,  for  the 
express  purpose,  as  he  therein  states,  of  removing  all  the 
superstitious  notions  connected  with  the  use  of  the  Altar,  and 
the  name  of  which  was  to  be  changed  by  substituting  that 
of  '<  Table"  for  *«  Aitar,"  and  destroying  all  by-Altars  or 
Tables.     This  was  in  1550,  and,  as  I  understand,  it  was  at 
this  time  that  the  alteration  was  first  directed  to  be  made. 
Now  these  Injunctions,  in  the  first  instance,  seem  to  have 
been  confined  to  the  diocese  of  London,  and  hardly  to  have 
been  considered  to  have  effect  in  any  other  of  the  dioceses, 
or  even  in  that,  save  as  the  advice  and  exhortation  of  the 
Bishop.     'But    it   appears   from    Cardwell's    Documentary 
AnnaU^*   that  an  Order  in  Council  was  issued  to  Bishop 
Ridley  to  take  down  all  Altars,  and  to  place  Tables  in  their 
stead,  and  in  November,  1550,  as  appears  from  Burnet's 
HiHory  of  the  Reformation,\  letters  were  sent  to  every  bishop 
'*  to  pluck  down  the  Altars,"  and  the  High  Sheriff  of  Essex 
had  been  sent  down,  to  see  Bishop  Ridley's  Injunctions  per- 
formed, in  June,  1550.     The  Order  in  Council,  I9th  Novem- 
ber, 1550,  is  very  strong  and  specific:  *'  We  especially  charge 

*  1  vol.  No.  24.,  p.  80. 

t  2  vol.  P.  2,  p.  80,  quoting  King  Edward's  Juurnnl. 

VOL.  III.  4  b 
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J^y.  81.      mnA  oommMiil  you^  for  the  avotdhigof  all  mattcrt  of  Ibrthar 

LMfUU*  tbe  said  Altars,  to fiv«  substantial  order  ^roughoat all  yoiir 
diocese,  that  with  all  diligence  i^l  the-Akan  in  eTeryoluMh 
or  chapeU  m  well  in: places  exenptodaa  not  cxemptod, 
within  yodr  diocese,  be  takonLdevm,  and  instead  of  tiieeia 
Table  to  be  set  np  in  some  eonTentent  part  of  the  chancri 
within  every  such  dmrch  or  diapel,  to  serre  for  thesMitt- 
tration  of  tbe  blessed  Communion."  And  with  this  order, 
letters  were  sent  to  Bishop  Ridley,  and  to  the  other  Biriiopi^ 
stating  the  considerations  on  which  the  order  was  issued,  and 
upon  which  it  was  founded.  In  Fox's  Acti  amd  MmmmetUi 
they  are  set  forth  at  length.  But,  according  to  BamcCTs 
History,  '*  the  reasons  were,  to  remove  the  people  from  the 
superstitious  opinions  of  tl)e  Popish  Mass,  and  because « 
Table  was  a  more  proper  name  than  an  AUar  for  that  on 
which  the  Sacrament  was  laid ;  and  whereas  in  the  Book  ef 
Gomnon  Prayer  these  terms  are  promiscuously  used,  it  it 
done  without  prescribing  any  thing  about  the  form  of  them, 
so  that  the  changing  the  one  into  the  other  did  not  alter  any 
part  of  the  Liturgy.  It  was  observed  that  Altars  were 
erected  for  the  sacrifices  under  the  law,  which  ceasing,  they 
•  were  also  to  cease ;  and  that  Christ  had  instituted  the  Sacra- 
ment not  at  an  Altar,  but  at  a  Table.  And  it  had  been 
ordered  by  the  Preface  to  the  Book  of  Common  Prayer,  that, 
if  any  doubt  arose  about  any  part  of  it,  the  determining  of  it 
should  be  referred  to  the  Bishop  of  the  diocese.  Upon  these 
reasons,  therefore,  was  this  change  ordered  to  be  made  all 
over  England,  which  was  universally  executed  this  year.*^ 

So,  in  1550,  a  general  order  was  given  for  the  removal  of 
all  Altars,  and  the  setting  up  of  Tables  instead  of  the  Altars, 
as  more  proper  for  the  Sacrament,  and  for  removing- from 
the  minds  of  the  people  the  superstitious  notions  connected 
with  the  Popish  Mass,  and  it  is  proper  to  keep  this  consider- 
ation in  mind,  with  reference  to  the  alterations  made  in 
1550,  from  which  time  Communion  Tables  came  to  be. used 
instead  of  Altars,  and  were  generally  set  up  in  the  churches. 
Now  these  alterations,  which  took  place  in  the  short  reian 

*  HUt.  Bef.  2  vol.  P.  1,  p.  295. 
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of  Edward  6,  are  most  import«nt  for  the  GomkkMtion  of  Jait.  3L 
the  Court,  as  being  the  foundation  of  «U  the  sabrnqmaA  je^^Jj^  y, 
proceedings.  If,  at  that  timey  the  Cooimunion  Tatdo  wis  I^MithH 
not  to  be  in  the  form  of  an  Altar,  as  it  had  previously  be— j 
nor  of  stone  and  fixed,  but  of  wood  and  movable,  dearly^ 
unless  some  alteration  was  made  after  that  time,  such  a 
structure  as  this  could  not  have  been  meant  in  the  reign  of 
Edward  6,  and  the  ''Table"  contemplated  in  the  orden 
must  have  been  a  table  in  the  usual  and  ordinary  sense  of 
the  term^-such  must  be  the  interpretation  put  upon  the 
term  in  the  orders,  unless  there  be  a  declared  intention  to 
depart  therefrom.  I  consider  it,  therefore,  to  be  proved 
thaty  at  this  time,  in  the  reign  of  Edward  6,  the  Tables  wer^ 
no  longer  of  stone  and  fixed,  but  of  wood  and  movable,  apd 
were  required  to  be  placed  in  the  body  of  the  church  or  in 
the  chancel,  in  a  place  where  the  minister  was  most  conve- 
niently seen,  and  could  be  most  conveniently  heard. 

Now,  in  the  short  reign  of  Mary,  which  followed,  one  of 
the  first  acts  was  to  repeal  the  second  Prayer  Book  of  Ed- 
ward 6,  and  things  reverted  to  the  state  in  which  they  stood 
at  the  latter  end  of  the  reign  of  Henry  8.  Altars  were  used 
in  the  office  of  administering  the  Sacrament  during  the  time 
of  Mary's  reign^  and  we  all  know  the  persecution  to  which 
persons  who  differed  in  opinion  from  her  were  exposed 
during  that  reign.  But  as  to  the  changes  made  by  her,  the 
first  and  most  important  act  of  her  reign  was,  as  I  have 
said,  to  repeal  the  Acts  of  Parliament  passed  in  the  reign 
of  Edward  6  with  regard  to  religion,  and  the  d^ders  and 
injunctions  issued  regarding  the  Church. 

In  1558,  Queen  Elizabeth  succeeded  to  the  thronci  «i|d» 
shortly  after,  an  Act  was  passed  to  repeal  the  Statutes  of 
Philip  and  Mary.  It  is  not  necessary  to  go  into  a  minute 
examination  of  the  Act  o£  Elizabeth ;  it  is  sufficient  to  state 
generally  that  it  repealed  the  Statutes  passed  since  the  time 
of  Edward  6,  by  which  the  Mass  had  been  revived,  and 
therefore,  at  that  time,  the  order  contained  in  the  second 
Prayer  Book  of  Edward  6  became  again  the  rule  for  the  ad- 
ministration of  the  Sacrament.  Now  the  ground  for  this 
alteration  was  sUted  to  be  the  removal  of  the  old  supersU- 
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lions  connected  with  the  Pcipish  Mass,  and  one  asde  i 
eflTecting  that  object  was  to  be  the  abolition  of  dl  Alun^d 
the  substitution  of  Tables.  Tbis  cdiange  most  moi «» 
thing  more  than  a  mere  alteration  of  name ;  it  wobU  M 
have  satisfied  the  purpose  for  which  the  alteration  wn tib 
effected,  to  have  merely  chan^fed  the  name  of  "  Altor'S 
that  of  '*  Tablei**  on  which  the  Sacnrament  was  to  beaU^ 
nistered ;  for  the  old  superstitious  noticms  would  kaw  » 
mained  and  adhered  to  the  minds  of  the  people,  who  idi 
have  said  that  the  Altar  was  used  for  the  same  prnpae  s 
that  upon  which  a  real  sacrifice  was  offered.  Whether  aiS 
the  object  in  view  might  have  been  effected  without  wha 
entire  change,  it  is  not  for  the  Court  to  conjecture;  itiiiA 
cient  to  say  that,  it  being  considered  at  that  time  to  beir 
most  effectual  mode  of  accomplisbingr  the  object,  to  reaai 
the  Altars  and  to  substitute  Tables,  it  oould  not  hsieha 
meant  to  do  this  by  a  mere  change  of  the  name  of  coefr 
the  other,  and,  therefore,  when  it  was  said  thatTabkn* 
to  be  substituted  for  Altars,  and  Altars  removed  mdim 
away  with,  it  must  mean  sometfain|^  subatantial,  oJi^ 
merely  nominal ;  the  substitution  of  Tables  for  Altm  wi 
have  been  a  substantial  alteration,  and  not  a  mere  noaU 
one. 

In  1559^  a  further  order  was  issued  by  Queen  EliidM 
in  the  first  instance,  for  the  purpose  oV  changing  and  fl^ 
stituting  the  Communion  of  the  Sacrament  for  the  Hf^ 
Mass,  and  for  placing  Tables  in  churches,  to  the  sanie  cis 
as  the  oraers  issued  in  the  reign  of  King  Edwaixl  6,  vW 
I  have  already  referred  to.  The  order  issued  in  thii  nt 
(1559)  had  for  its  title  '<  For  Tables  in  the  Church,"  asdc 
is  there  recited :  "  Whereas  her  Majesty  understandecfatis 
in  many  and  sundry  parts  of  the  realm  the  Altars  of  A( 
churches  be  removed,  and  Tables  placed  for  the  admiinl* 
tion  of  the  Holy  Sacrament  according  to  the  form  of  ik 
law  therefore  provided ;  and  in  some  places  the  Alttn  k 
not  yet  removed,  upon  opinion  conceived  of  some  odiff 
order  therein  to  be  taken  by  her  Majesty's  Visitors:"  anitf 
of  Parliament  had  passed  in  the  Ist  Eliz.  c  2,  whi^ 
enacted  that  she  should  have  the  power  to  appoint  H^ 
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CommissioDers  in  ecclesiastical  natters,  and,  onckr  tto  Jam.  ^. 
orders  of  these  Commissioners,  to  issue  directions  relating  „  "TjV 
to  the  rites  and  ceremonies  in  divine  service ;  and,  in  this 
document  it  is  said,  with  reference  to  the  non-removal  of 
some  of  the  Altars,  upon  the  expectation  of  further  orders 
from  her  Majesty's  Visitors,  '*  in  the  order  whereof,  saving 
for  uniformity,  there  seemeth  no  matter  of  great  moment^ 
so  that  the  Sacrament  be  duly  and  reverently  ministered  ; 
yet  for  oliservation  of  one  uniformity  through  the  whole 
realm,  and  for  the  better  imitation  of  the  law  in  that  behalf, 
it  is  ordered  that  no  Altar  be  taken  down  but  by  oversight 
of  the  curate  of  the  church  and  the  churchwardens,  or  one 
of  them  at  the  least,  wherein  no  riotous  or  disordered  man* 
ner  be  used.**  Now  it  is  said  that,  by  the  Act  of  Queen 
Mary,  Altars  were  to  be  re-erected,  and  orders  were  given 
that  no  Altars  should  be  pulled  down  and  Tables  substi- 
tuted  in  their  place,  and  as  there  had  been  no  actual  repeal 
of  that  order.,  the  Act  to  sudi  extent  was  onrepealed.  Now 
I  do  not  consider  that,  under  the  Act  of  Philip  and  Mary, 
Altars  were  re-erected  ;  orders  were  issued,  but  there  was 
no  special  order  to  that  efiect.  The  Act  imposed  a  penalty 
upon  all  who  took  down  on  Altar  without  authority,  and 
the  object  of  the  order  ^uras  to  put  a  stop  to  the  destruction 
of  Altars,  and  that  part  of  the  Act  of  Parliament  was  un- 
repealed, and  Queen  Elizabeth  followed  it  up,  and  as  the 
Act  of  Edward  6  had  been  revived,  by  the  repeal  of  the  Act 
of  Philip  and  Mary,  there  was  no  necessity  for  giving  orders 
for  the  destruction  of  Altars,  and  she  considered  it  a  matter 
of  indifference  whether  the  Altars  were  removed  or  not 
But  still,  for  the  sake  of  uniformity,  Altars  were  ordered  to 
be  removed,  and  Communion  Tables  substituted  ;  but  **  no 
Altar  was  to  be  taken  down  but  by  oversight  of  the  curate 
of  the  church  and  the  churchwardens,  or  one  of  them  at 
the  least."  A  penalty  had  been  imposed  by  Act  of  Parlia- 
ment on  all  who  pulled  down  Altars  without  authority ;  and 
it  clearly  appears  from  the  history  of  the  time,  that  a  rabble 
sometimes  broke  into  churches,  destroyed  Altars,  and  com- 
mitted other  acts  of  desecration,  which  it  was  the  object  of 
the  Order  in  Council  to  prevent  in  future.     But  it  is  clear 
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Jaji.  31.  IWnb  what  follows  what  was  die  intentioa  of  Qtteaa  Bin* 
P  Tj~  beth,  for  in  this  very  order  she  goes  on  to  stato^  *  And  thai 
the  Holy  Table  in  every  diotch  be  decently  made^  and  setk 
the  place  where  the  Altar  stood,"  implying  that  |Ib»  Triib 
should  be  substituted  for  the  Altarf  **  and  thaw  enminonly 
covered,  as  thereto  belongeth,*  and  as  sball  be  appointod  by 
the  Visitors^  and  so  to  stand,  saving  when  the  CnsninnBisa 
of  the  Sacrament  is  to  be  distributed,  at  which  thone  tfe 
same  shall  be  so  placed  in  good  sort  within  the  dumoel  al 
whereby  the  minister  may  be  more  convemeotly  heard  of 
the  communicants  in  his  prayer  and  ministratioD ;  and  the 
communicants  also  more  conveniently  and  in  more  ninnbcr 
communicate  with  the  minister ;  and  after  the  CosnminuflB 
done,  from  time  to  time,  the  same  Holy  Table  to  be  placed 
where  it  stood  before."*  Now  here,  to  be  sure,  is  a  moit 
complete  direction,  not  only  that  Tables  should  be ''decently 
made,*'  but  they  should  be  substituted  for  Altars;  that  die 
Table  should  stand  "  in  the  place  where  the  Altar  atood," 
except  at  the  time  when  the  Holy  Communion  waa  distri- 
buted, when  it  was  to  be  so  placed  that  the  minister  miglit 
be  more  conveniently  heard.  Therefore,  there  waa.tobea 
substitution  of  a  Table  for  an  Altar,  and  not  only  a  TaUe 
was  to  be  substituted  for  an  Altar,  but  it  was  alao  to  be 
movable,  that  is,  capable  of  being  moved  from  time  to  time, 
and,  af\er  the  ceremony  of  the  administration  of  the  Holy 
Communion,  it  was  to  be  replaced  where  it  had  stood  be- 
fore, which  would  not  apply  to  a  stone  Altar,  fixed  to  the 
place  where  it  was  built.  So  that  this  was  entirely  doing 
away  with  all  the  superstitions  connected  with  the  Popish 
Mass. 

Now  these  orders  were  followed  up  by  "  Interpretations 
and  further  Considerations  "f  of  the  Injunctions,  drawn  up 
by  the  Archbi^ops  and  Bishops,  and  in  the  same  sfMrit: 
"  Item :  That  the  Table  be  removed  out  of  the  choir  into 
the  body  of  the  church,  before  the  chancel  door,  where  either 
the  choir  seemeth  to  be  too  little,  or  at  great  feasts  of  re- 
ceivings; and  at  the  end  of  the  Communion  to  be  set  up 

*  Caldwell,  Doc.  Ann.  1  vol.  p.  20).  t  Ibid,  p.  205. 
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agaiiiy  acciMTling  to  the  Injuncddiis."  These  <'  Int^rpretft-  /ait.  31. 
tioiM  and  ConnderatHms  "  were  drawn  op  with  the  view  of  r^jSTV  ^ 
carrying  completely  into  eieet  the  Injdnctions  which  had  *.  IHt^fltJi 
been  issued,  and  these  Injunctions  specifically  refer  to  the 
aettii^  up  the  Communion  Table  at  the  end  of  the  choir^ 
tliat  IB,  in  the  place  where  the  Altar  formerly  stood. 
'  Now  in  the  year  1564,  appeared  what  are  called'  <*  Ad* 
vertisemenu/'  and  me  of  them*  is  to  this  effbct :  **  TbUt 
Ihe  parish  provide  a  decent  table,  standing  on  a  frame,  for 
the  Communion  Table.**  This  seems  to  be  a  very  particu- 
lar direction :  *'  A  decent  Table,  standing  on  a  firame ;"  it 
.was  no  longer  to  be  a  stone  Table,  but  a  Table  ''standing 
on  a  faune."  If  any  doubt  could  have  existed  before,  it 
would  be  removed  by  this  direction,  namely,  that  it  was  to 
be  "a  decent  table/'  and  *' standing,  on  a  frame."  Again, 
in  1569,  Archbishop  Parker  (who  had  succeeded  to  the  Pri- 
macy) issued  Inquiries  at  his  Vi8itation,t  and  amongst  them 
are  these:  ^'Have  you  a  convenient  pulpit,  well  placed;  a 
comely  and  decent  Table  for  the  Holy  Communion,  covered 
decently,  and  set  in  place  prescribed  by  the  Queen's  Ma- 
:  jesty's  Injunctions,  and  whether  your  Altars  be  taken  down, 
according  to  the  commandment-in  that  behalf  given  ?"  These 
Injunctions  direct  that  the  Table  should  be  a  *' decent  Table," 
and  stand  in  the  place  where  the  Altar  stood,  except  at  the 
time  when  the  Holy  Communion  is  to  be  distributed. 

Now  some  doubt  might  exist  whether  these  Injunctions 
could  be  considered  to  be  of  legal  ami  binding  authority. 
It  is  not  necessary  for  the  Court,  in  the  view  it  takes  of  this 
case,  to  enter  very  minutely  into  this  question,  for  this 
reason :  that  what  the  Court  is  seeking  to  establish  b,  not 
whether  what  was  then  done  was  done  by  legal  authority, 
but  the  Jact  that  Tables  were  substituted  for  Altars;  that 
the  Tables  were  wooden  Tables,  and  movable,  not  fixed  and 
immovable — ^that  is  the  point  which  the  Court  is  seeking  to 
establish.  Whether  all  this  was  done  by  lawful  authority 
or  not,  is,  in  the  view  of  the  Court,  immaterial  ;«-that  it  was 
done  is  the  point  to  be  established,  and  as  far  as  we  have 

*  Cardwell,  Doe.  Atm,  1  vol.  p.  892.  •    t  Tbid,  p.  S90. 
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Jaw.  SL  gone*  it  is  cletr  that  in  the  form  and  mafeerial  of  the  Tables 
and  in  the  mode  in  which  they  were  placed,  they  wot 
completely  different  from  the  Altars  origiiMlly  erededp  mi 
these  Injunctions  were  referred  to  by  Archfaasliop  LandySS 
the  trial  of  Bastwick  and  Pryn,  in  the  reign  of  Charln  I, 
as  justifying  the  acts  done  by  him  in  moving  the  CommmiaB 
Tables,  for  he  sat  as  a  judge  in  the  Star  Chamber  en  the 
trial  of  Bastwick  and  Piyn.*  for  libelp  and  on  hie  own  tni 
on  his  impeachment,  in  lMl-48,t  he  did  rcfier  to  the* 
Injunctions  as  justifying  his  removal  of  the  Ciinuai 
Table  from  the  body  of  the  church  to  the  chanod»  end 
on  the  trial  of  Mr.  Sherfield,  for  breaking  a  painted 
at  Salisbury,  t  ^ho  referred  to  the  Injonctions^  which  wm 
not  impugned  as  wanting  authority :  but  it  ia  immiteriaiii 
the  view  which  the  Court  takes  of  this  caseu 

In  1571,§  Archbishop  Grindal  (of  York)  isamod  h^um- 
tions  to  the  churchwardens  in  the  dioceses  within  hie  protiew, 
that  "all  Altars"  were  "to  be  pulled  down  to  the  gnNnid.ttd 
the  Altar  stones  defaced,  and  bestowed  to  some  odmBB 
uie,  and  rood-lofls  altered ;  the  materials  to  be  eold  to  Ae 
use  of  the  church ;"  '•  the  prayers  and  other  service  eppliiehil 
lor  the  ministration  of  the  Holy  Cooamnnion  to  be  aind  aad 
done  at  the  Communion  Table  :*'  so  that  he  followed  op  the 
Injunctions  issued  by  Queen  Elizabeth,  which  had  been 
acted  upon  in  the  Province  of  Canterbury.  Again,  io  1671, 
Archbi^op  Grindal,  having  been  translated  to  Cantcrboiyt 
at  his  metropolitan  Visitation^  issued  Articles  of  Inquiry,  to 
this  effect :  "  Whether  you  have  a  convenient  pulpit,  wcD- 
placed,  a  comely  and  decent  table,  standing  on  a  frames  for 
the  Holy  Communion?" — making  use^  therefore,  of  the  voy 
words  used  in  the  <'  Advertisements "  before  mentiomd. 
He  inquires,  likewise,  **  Whether  in  your  chur^es  and 
chapels  all  Altars  be  utterly  taken  down  and  clean  removed, 
even  unto  the  foundation,  and  the  place  where  they  stood 
paved,  and  the  wall  whereunto  they  joined  whited  over  and 
made  uniform  with  the  rest,  so  as  no  breach  or  rupture 

*  Cobb.  St.  Tr.  3  vol.  739.  f  Ibid.  4  vol.  46*. 
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appear:"  and  these  Inquiries  were  followed  up  with  In-      Jait.  31. 
junctions  to  the  same  effect  as  the  Inquiries.  ^  'TT^ 

The  Injunctions  of  Queen  Elizabeth  were  followed  up  in  JMel^UUL 
the  Visitations  which  took  place  in  pursuance  of  them  by  the 
visitors  appointed  by  Queen  Elizabeth,  and  these  are  set 
forth  very  fully  in  Strype's  Annals.*  These  Visitations 
took  place  in  1559,  the  year  ader  she  came  to  the  throne, 
and  they  were  followed  up  by  the  Injunctions  issued  by  the 
different  archbishops. 

At  this  time,  that  is,  in  1559,  the  Church  of  St.  Paul  was 
visited  by  the  Queen's  Commissaries,  and  after  certain  pro* 
ceedings  had  taken  place,  prayers  were  read  and  a  sermon 
preached ;  the  Commissaries  adjourned  to  the  Chapter  House 
of  the  cathedral,  where  they  sat  judicially;  the  Queen's 
letters  were  read,  the  letters  being  under  her  own  hand  and 
seal ;  names  of  persons  were  called  over ;  a  few  appeared, 
and  others  were  pronounced  contumacious  for  not  appear- 
ing; the  Articles  of  Inquisition  were  then  publicly  read, 
and,  after  other  proceedings,  "  the  Visitors  enjoined  them 
that  they  should  take  care  that  the  Cathedral  Church  should 
be  purged  and  freed  from  all  and  singular  their  images, 
idols,  and  altars,  et  in  loco  ipsorum  altarium  ad  providendam 
mensam  decentem  in  Ecclesid  pro  celebratione  CoBnct  Domini 
ordinarid;  that  is,  in  the  place  of  those  Altars,  to  provide  a 
decent  Table  in  the  church,  for  the  ordinary  celebration  bf 
the  Lord's  Supper."     The  Injunctions  of  the  Queen  were 
delivered  to  the  Inquisitors  appointed  by  the  Commissa- 
ries, and  they  were  firmly  enjoined  by  the  Injunctions  and 
by  the   Commissaries,   and  commanded,   with   the  other 
ministers,  '*to  abolish  all  the  images,  idols,  &c.,  as  above, 
which  they  took  upon  them  to  perform  speedily."    And  the 
author  goes  on  to  detail  what  was  further  done  at  this 
VisiUtion  in  London,  ''  the  pulling  down  and  demolishing 
the  Roods,  and  taking  away  other  things  used  for  super* 
stition  in  the  churches,"  and  on  the  16th  August,  ••the 
Roods  in  St.  Paul's  were  pulled  down,  and  the  High  Altar 
and   other   things  pertaining  spoiled."      The  Roods  and 

•  1  vol.  p.  168. 
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Jaw.  31.      iniaget  were  destroyed  in  other  churches :  so  that,  in  1559^ 
Pm&MT       ^^^^  alterations  were  made  in  pursuance  of  the  Iigunc- 

/rtiri^w'  tions  of  the  Queen,  and  on  the  16th  Aprils  1561,*  the 
Altars  in  Westminster  Abbey  were  demolished»  and  so  wsi 
the  Altar  in  Henry  7th's  Chapelt  where  thai  king  and  Ed- 
ward 6  were  buried,  and  all  the  stones  were  carried  where 
Queen  Mary  was  buried.  It  seems  that  there  waa  a  ooa^ 
plete  demolition  of  all  these  objects  in  the  dioceae  cf  Loo- 
don,  under  the  orders  of  the  Commissionersy  which  wen 
carried  into  execution,  whereby  all  Altars  were  destroyed 
and  Tables  set  up  instead  of  Altars ;  and  it  aeema  that  then 
orders  and  directions  were  so  completely  ezecated»  tbat 
some  of  the  Altar-stones  were  broken  and  removed  to  the 
place  where  Queen  Mary  had  been  interred.  So  completelj 
were  these  Injunctions  fulfilled,  and  with  the  direct  and  od^ 
intention  of  removing  altogether  and  annihilatiiig  eteiy 
thing  in  the  nature  of  a  superstition  connected  with  die 
Popish  Mass,  for  that  was  the  object,  bb  was  atated  ofcr 
and  oyer  again,  for  which  these  Injunctions  were  iasued. 

The  nature  of  these  Injunctions  I  have  already  referred 
to.  But  no  further  Injunctions  were  issued ;  at  all  ercnli^ 
there  were  no  further  changes  during  the  reign  of  Quecs 
Elizabeth,  though  there  were  some  circumstances  connected 
with  them  which  it  may  be  right  to  state.  She  was  not  very 
readily  persuaded  to  abandon  the  use  of  images  in  her  pri- 
vate Chapel^  and  some  anxiety  and  dislike  arose  in  the 
minds  of  the  Reformers  from  the  fact  that  she  had  a  crudfii 
standing  on  the  table  in  her  chamber,  which  she  could  sot 
be  persuaded  to  dispense  with.  It  is  suggested  by  Burnet, 
that  this  arose  either  from  a  predilection  for  the  pomps  sod 
ceremonies  of  the  Roman  Catholic  worship,  or  from  a  desire 
to  conciliate  all  classes  of  her  subjects.  Which  of  these  sug- 
gestions is  the  true  one,  it  is  not  necessary  for  the  Court  to 
inquire.  But  in  1571,  a  set  of  Canons  and  Constitutioos 
Ecclesiastical  was  drawn  up^  and  which  is  to  be  found  in 
Sparrow's  Collection.  Now  one  of  these  Canons  is  very  im- 
portant, because  it  is  so  expressly  stated  that  there  cannot 

*  Strype,  iliiii.  1  vol.  p.  967. 
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be  a  mistake  upon  the  point,  of  what  material  the  Commu-      Jaw.  SI. 
nion  Tables  were  to  be  made.    The  Latin  words  are  these  :♦     „  'TT 

^ditui  curaboDt  mensam  ex  asseribus  composite  junctam,  qQ«  Xto^/Ufcf. 
administrationi  Sacro-Sanctae  CommuDionis  inserviat.  Postrenob 
^ditui  diligenter  observari  curabunt  ea  omnia  qae  ad  ipsoraih 
officia  pertinebanty  quteqae  regiis  iuj unction ibus  at  in  libello  ad- 
mottitionum  continentur,  quaeqne  ?e1  ab  Arcbiepiscopo  vel  ab 
Epitcopo,  in  sois  cujoique  vititationibns,  ad  Qsum  Eeclesianmi 
propooantur. 

The  churchwardens  were  required  to  take  care  that  a  Table 
made  of  wood,  *'  menta  ex  atseribus  compoiUi  junUa^  should 
be  provided  for  the  service  of  the  Holy  Communion.  So 
that  it  is  expressly  stated  in  these  Canons  and  Constitutions 
Ecclesiastical  y  that  the  Table  is  to  be  of  wood ;  and^  there- 
fore, beyond  all  doubt,  in  Queen  Eliaabeth's  reign,  the 
Communion  Table  was  not  only  movable,  but  of  wood. 

In  the  reign  of  James  1  we  know  the  present  Canons  were 
published,  and  the  82nd  of  those  Canons  is  that  now  in 
force.  Now  this  Canon  carries  out  what  had  been  done  by 
the  former ;  it  does  not  expressly  say,  as  the  Canon  of  1571, 
that  the  Table  shall  be  ''  er  asMeribus  composiii  Juncta,*'  but 
that  it  shall  be  placed,  when  the  Holy  Communion  is  to  be  ad- 
ministered, **  in  so  good  sort,  within  the  church  or  chancel, 
as  thereby  the  minister  may  be  more  conveniently  heard  of 
the  Communicants  in  his  prayer  and  ministration."  Now  is 
there  any  possible  reason  to  conceive  why  the  Table  should 
not  be  of  the  same  description  as  was  required  by  the  pre- 
vious Canon  of  Elizalieth  ?  That  it  is  to  be  movable  is  im- 
plied by  its  having  a  different  position  at  one  time  and  at 
another. 

Now  during  this  reign  and  the  reign  of  Queen  Elizabeth  Contnnreniei 
many  alterations  were  made  in  the  Book  of  Common  Prayer,  charleslf"  ^ 
but  none  bearing  upon  this  particular  point.  We  now  ap- 
proach another  and  a  most  important  period  in  respect  to  the 
question  before  the  Court,  I  mean  the  reign  of  Charles  I.,  in 
which  we  know  that  contests  on  the  subject  of  religion  and 
on  the  mode  of  administering  the  Holy  Communion  did 

*  Cardvren,  SynodaSa,  I  vol.  p.  123. 
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Jah.  31.  proceed  to  a  very  great  lengthy  and  were  followed  by  moit 
p"^^       lamentable  consequences.    The  High  and  Low  Church  pir- 

iri§rf^/hU.  ties  were  in  a  state  of  the  utmost  excitement,  and  the  con- 
tentions between  them  raged  to  almost  an  unlimited  exteol 
The  history  and  origin  of  these  contests  may  be  found  mC 
forth  in  Lord  Clarendon's  Hittary  qf  the  RebeOiom,*  where 
he  relates  what  took  place  regarding  the  Commnni<m  Tables 
and  we  know  that  Archbishop  Laud  was  oonoemed  in  those 
transactions,  and  the  passage  in  Lord  Clarendon's  History 
might  not  be  without  its  use  with  regard  to  what  has  o^ 
curred  in  recent  times : — 

The  remissness  of  Abbot,  and  of  other  bishops  by  his  ezaaipb; 
bad  introdocedy  or  at  least  connived  at,  a  negligence  that  pn 
great  scandal  to  tbe  cburcb,  and  no  doubt  ofTended  very  nasj 
pious  men.  The  people  took  so  little  care  of  the  churches,  sad 
the  parsons  as  little  of  the  chancels,  that,  instead  of  beautiiyiog  or 
adorning  them  in  any  degree,  they  rarely  provided  against  tbc 
falling  of  many  of  their  churches,  and  suffered  them  at  least  to  be 
kept  8o  indecently  and  slovenly,  that  they  would  not  hare  endured 
it  in  the  ordinary  offices  of  their  own  houses;  the  rain  and  tbe 
wind  to  infest  them,  and  the  Sacraments  themselves  to  be  admioif 
tered  where  the  people  had  most  mind  to  receive  them.  This  pro- 
fane liberty  and  uncleanliness  the  Archbishop  resolved  to  reforo 
with  all  expedition,  requiring  the  other  Bishops  to  concuririib 
him  in  so  pious  a  work  ;  and  the  work  sure  was  very  grateful  to 
ail  men  of  devotion  :  yet,  I  know  not  how,  the  prosecution  of  it 
with  too  much  afFectation  of  expense,  it  may  be,  or  with  too  mucb 
passion  between  the  ministers  and  the  parishioners,  raised  ao  evil 
spirit  towards  the  church,  which  the  enemies  of  it  took  much  id* 
vantage  of,  as  soon  as  they  had  the  opportunity  to  make  the  wont 
use  of  it. 

The  removing  of  the  Communion  Table  out  of  the  body  of  tbe 
church  where  it  had  used  to  stand,  and  to  be  applied  to  all  ase», 
and  fixing  it  to  one  place  in  the  upper  end  of  the  chancel,  which 
frequently  made  the  buying  a  new  Table  to  be  necessary;  the 
inclosing  it  with  a  rail  of  joiner's  work,  and  thereby  fencing  it 
from  the  approach  of  dogs,  and  all  servile  uses ;  the  obliging  ill 
persons  to  come  up  to  those  rails  to  receive  the  Sacrament,  bov 
acceptable  soever  to  grave  and  intelligent  persons  who  loved  order 
and  decency  (for  acceptable  it  was  to  such),  yet  introduced  firft 

•  1  vol.  p.  95.     Oxford  Ed.  1702. 
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I  JBonnurings  amongtt  the  people  upon  the  very  charge  and  expense      Jam.  31. 
^  of  it ;  and  if  the  minister  were  not  a  man  of  discretion  and  repatm-     vJjj^ 
tioDy  to  compose  and  reconcile  those  indispositions  (as  too  fre- 
^piently  he  was  not,  and  rather  inflamed  and  increased  the  dis- 
'  Imper),  it  begot  suits  and  appeals  at  law.    The  opinion  that  there 
^  W9M  BO  necessity  of  doing  any  thing,  and  the  complaint  that  there 
•%«8  too  much  done,  brought  the  power  and  jurisdiction  that  im- 
{ posed  the  doing  of  it  to  be  called  in  question,  contradicted,  and 
'  opposed.    Then  the  manner,  and  gesture,  and  posture,  in  the  cele- 
brmtion  of  it,  brought  in  new  disputes  and  administered  new  sub- 
JccCs  of  offence,  according  to  the  custom  of  the  place  and  humour 
of  the  people;  and  those  disputes  brought   in  new  words  and 
terms  (aUary  adoraitionygenuflexiont  and  other  expressions)  for  the 
.more  perspicuous  carrying   on  those  disputations.    New  books 
were  written  for  and  against  this  new  practice,  with  the  same  ear- 
nestness and  contention  for  victory,  as  if  the  life  of  Christianity  had 
"been  at  stake.    Besides,  there  was  not  an  equal  concurrence  in  the 
|>ro»ecution  of  this  matter  amongst  the  bishops  themselves ;  some 
*of  them  proceeding  more  remissly  in  it|  and  some  not  only  neg- 
lecting to  direct  any  thing  to  be  done  towards  it,  but  restraining 
tbose  who  had  a  mind  to  it  from  meddling  in  it.     And  this  again 
produced  as  inconvenient  disputes,  when  the  subordinate  clergy 
would  take  upon  them,  not  only  without  the  direction  of,  but  ex- 
pressly against,  the  diocesan's  injunctions,  to  make  those  altera- 
tions  and  reformations  themselves,  and  by  their  own  authority. 
The  Archbishop,  guided  purely  by  his  zeal  and  reverence  for  the 
place  of  God's  service,  and  by  the  Canons  and  Injunctions  of  the 
eburch,  with  the  custom  observed  in  the  King's  Chapel,  and  in 
most  cathedral  churches,  without  considering  the  long  intermis- 
sion and  discontinuance  in  many  other  places,  prosecuted  this 
affiur  more  passionately  than  was  fit  for  the  season ;  and  had  pre- 
jbdice  against  those  who,  out  of  fear  or  foresight,  or  not  under- 
standing the  thing,  had  not  the  same  warmth  to  promote  it.    The 
Bishop  of  Lincoln  (Williams),  who  had  heretofore  been  Lord 
Keeper  of  the  Great  Seal  of  England,  and  generally  unacceptable 
whilst  he  held  that  office,  was,  since  his  disgrace  at  Court  and  pro- 
secution from  thence,  become  very  popular ;  and  having  several 
faults  objected  to  him,  the  punishment  whereof  threatened  him 
every  day,  he  was  very  willing  to  change  the  scene,  and  to  be 
brought  upon  the  stage  for  opposing  these  innovations  (as  he 
called  them)  in  religion.     It  was  an  unlucky  word,  and  cosened 
very  many  honest  men  into  apprehensions  very  prejudicial  to  the 
King  and  to  the  Church.     He  published  a  discourse  and  treatise 
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Jak.  81.  afMnst  the  matter  and  maooer  of  the  proaeeoticm  of  that 
^  "~ —  a  book  8o  full  of  irood  learnitte,  and  that  leamior  so  doM  ud 
£jlMtki'  '^^'^'y  applied  (tboagh  it  abounded  with  too  mmaj  li^t  opict- 
8ion»),  that  it  gained  him  reputation  enough  to  h%  iJ>le  to  do  hait; 
and  shewed  that  in  his  retirement  he  had  spent  hia  tioio  with  hii 
books  very  profitably.  He  used  all  the  wit  and  nil  the  maliee  be 
could  to  awaken  the  people  to  a  jealousy  of  theae  agitmtiona  aad 
innovations  in  the  exercise  of  religion ;  not  without  inaimiatiaBt 
that  it  aimed  at  greater  alterations,  for  which  he  knesr  the  people 
would  quickly  find  a  name ;  and  he  was  ambitiooa  to  hnve  it  be> 
lieved  that  the  Archbishop  was  his  greatest  enemy  for  hia  haviaf 
constantly  opposed  bis  rifling  to  any  government  in  the  Chorch,  si 
a  man  whose  hot  and  hasty  spirit  he  had  long  known. 

I  have  read  this  latter  part  of  what  is  stated  by  Lord 
Clarendon  for  the  purpose  of  introducing  a  letter  written 
by  Bishop  Williams,  and  to  which,  I  presume*  he  here 
refers.  It  is  contained  in  a  pamphlet  called  The  Hofy  Tahk, 
Name  and  Thing.*  It  treats  of  the  subject  at  oonsiderabk 
lengthy  and  displays  much  learning, — for  that,  at  least.  Lord 
Clarendon  gives  the  Bishop  credit;  but  he  says  he  was 
actuated  by  feelings  of  enmity  and  animosity  towards  Arch* 
bishop  Laud.  Now  Lord  Clarendon  states  that  many  books 
were  published  upon  this  question^  and  though  he  does  not 
say  so,  it  may  be  interred  that  a  book  of  this  description  was 
written  by  Bishop  Williams ;  but  whether  this  be  so  or  not, 
I  am  not  prepared  to  say.  This  tract  purports  to  have  been 
written  in  answer  to  another^  entitled  A  Coaljrom  the  AUar,i 
which  seems  to  have  been  written  by  Dr.  Heylin,  one  of  the 
historians  of  the  Reformation,  though  published  anony- 
mously, but  he  afterwards  avowed  himself  the  author  of  it, 

*  "  The  Holy  Altar,  Name  and  Thing,  more  antiently,  properly,  and 
literally  used,  under  the  New  Testament,  than  that  of  an  Altar: 
written  long  ago  by  a  Minister  in  Lincolnshire,  in  Answer  to  Dr. 
Coal,  a  judicious  Divine  in  Q.  Marie's  Dayes.  Printed  for  the  Dio- 
cese of  Lincoln,  1637." 

t  "  A  Coale  from  the  Altar:  or,  An  Answer  to  a  Letter  not  lon/^ 
since  written  to  the  Vicar  of  Gr.,  against  placing  of  the  Communion 
Table  at  the  East  End  of  the  Chancell ;  and  now  of  late  dispersed 
abroad  to  the  disturbance  of  the  Church :  First  sent  by  a  ladicious  and 
Learned  Divine  for  the  satisfaction  of  his  Private  Friend,  and  by  him 
commended  to  the  Presse,  for  the  benefit  of  others.    London,  1637." 
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a  m  pamphlet  written  on  another  occasion.    The  pamphlet      ^av.  31. 
iiititled  The  Holy  Table,  Name  and  Thing,  led  to  anotheri    jrJJjZ^  ^ 
mtitled  AtUidotum  Lincolniense,*  also  by  Dr.  Heylin.    Now      jiiohfiM 
[  am  not  going  to  refer  to  any  thing  in  these  pamphlet9»  as 
lie  contents  are  matters  of  controversy,  and  the  writers  do 
lot  treat  each  other  with  great  courtesy ;  but  the  purpose 
:or  which  I  mentioned  the  pamphlet  I  first  noticed  is  with 
reference  to  a  letter  stated  to  have  been  sent  by  the  Bishop  of 
Lincoln  (Dr.  Williams)  to  a  minister  of  his  diocese,  regarding 
a  atone  Altar  and  the  situation  of  the  Communion  Table.  Whe- 
ther the  letter  was  actually  written  by  him,  there  may  be  some 
doubt ;  but  the  pamphlet  was  published  under  the  imprima- 
tur of  the  Bishop  of  Lincoln  himself.    The  circumstances 
connected  with  this  letter  are  these.    It  appears  that  a  dis- 
pute had  arisen  between  the  Vicar  of  Grantham,  in  the  dio- 
oese  of  Lincoln,  and  his  parishioners,  respecting  the  proper 
place  in  which  the  Holy  Table  should  stand,  the  Vicar  in- 
fistiDg  that  it  ought  to  stand  at  the  upper  end  of  the  chancel, 
•gainst  the  east  wall ;  the  parishioners,  on  the  other  hand, 
contending  for  the  body  of  the  church.    The  Vicar  removed 
It  Arom  that  situation,  and  placed  it  in  the  chancel.     One  of 
the  parishioners,  named  Alderman,  or  the  Alderman,  took 
upon  himself  to  remove  it  from  the  chancel,  and  replaced  it  in 
its  former  situation,  in  the  body  of  the  church,  and  in  con- 
sequence of  these  disputes  between  the  parties^  reference  was 
made  to  the  Bishop,  who  stated  that  he  had  had  a  commu- 
nication with  Alderman  on  the  subject.    In  the  statement 
•ent  to  the  Bishop,  it  was  represented  that  the  Vicar  had 
threatened  that  he  would  put  up  a  stone  Altar  at  the  end  of 
the  chancel.     The  Bishop,  it  is  said,  sat  up  most  of  the 
night,  with  his  secretary,  and  referred  to  Fox's  Acts  and 
Monuments,  and  also  to  Bishop  Jewel's  works.   In  the  morn- 
ing, a  letter  was  delivered  to  Alderman,  sealed  up,  in  which 
Biahop  Williams  gave  his  opinion  very  decidedly  as  to  the 

*  "  Aniidotum  Lincobuente,  or  an  Answer  to  a  Book  entitled  7^ 
Mofy  Table,  Name  and  Thing,  said  to  have  been  written  long  a^  by  a 
Minister  in  Lineolnshire,  and  printed  for  tlie  Diocese  of  Lincoln,  anno 
1037 ;  written  and  inscribed  to  the  grave,  learned,  and  religions  Ctergie 
of  the  Diocese  of  Lincoln,  by  Peter  Heylin,  Chaplain  in  Ordinary  to 
His  Mijestie.    London,  1037.**  • 
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Jaw.  si.      place  where  the  Table  should  stand.     There  were  &pilE^ 
FmH^Onrnt  ▼     ^"  ^®  early  Umes  of  the  Reformation,  as  to  the  atuds 

LUel^UUL     where  the  Table  should  stand  ;  whether  in  the  Htadia 
where  the  Altar  stood;  whether  with  one  end  of  tbeTilie 
(as  it  was  then  called)  to  the  east  and  the  other  to  the  ic<i 
so  that  the  sides  of  the  Table  should   be  to  the  noth  wk 
south ;  or  whether  the  ends  should   be  north  and  mA\ 
and  it  was  contended  by  one  party,  that  it  was  ooouM 
with  the  Injunctions  and  the  directions  in  the  Book  of  €<■• 
mon  Prayer,  that  the  minister  should  stand  on  the  nstk 
Me  of  the  Table,  and  not  at  the  north  emd  of  the  Table,  wk 
these  disputes  and  differences  were  all   connected  with  tk 
superstitions  of  the  Popish  Mass,  for  if  the  Table  stood  jii 
as  the  Altar  had  stood,  it  would  have  been  merely  a  nlali' 
tution  of  the  word  ''  Table  "  for  ''  Altar."    But  BTshop  fl 
Hams  gave  his  opinion  in  this  letter  as  follows : — 

Mr,  Alderman,  I  do  conceive  that  yoar  Commanioo  Table,  whs 
it  U  not  used,  should  stand  in  the  upper  end  of  the  chaneel,  u 
Altar- wise,  but  Table- wise ;  hat  when  it  is  used,  either  is  U 
time  of  the  Communion,  or  when  your  Vicar  shall  be  plesK^t 
read  the  later  part  of  the  divine  service  thereupon,  the  cIwrIi- 
wardens  nre  to  cause  the  clerk  or  sexton  to  renaove  it,  either  to  ik 
place  where  it  stood  before,  or  any  other  place  in  church  or  eht* 
eel  where  the  minister  may  be  most  audibly  heard  of  the  vboir 
cong^gmtion.  If  both  your  churchwardens  agree  with  the  Vies 
upon  such  a  place,  let  it  be  disposed  of  accordingly;  and  to* 
ministers  are  not  to  officiate  upon  it  in  any  other  place.  If  to* 
churchwardens  disagree  with  the  Vicar,  let  theoa  take  theopisioi 
of  that  Surrogate  of  my  Chancellor  who  d wella  next  ante  xm 
town  of  Grantham,  and  he  and  any  one  of  the  churchwartei 
shall,  upon  view,  assign  the  place  where  the  Table  shall  staod  ii 
most  conveniency  when  it  is  to  be  officiated  on  by  either  of  yos 
ministers. 

That  is  the  first  letter  the  Bishop  wrote,  and  it  directed 
that,  in  case  of  disagreement,  the  Surrogate  of  the  Cha- 
cellor  of  the  diocese,  and  any  one  of  the  churchwardeti) 
should  upon  view  assign  the  place  where  the  Table  shoaU 
stand  in  most  conveniency,  when  it  was  to  be  officiated  oi 
by  either  of  the  ministers.  With  this  letter  was  delivered, 
by  the  secretary,  a  copy  of  a  letter  or  notes  (neither  wb- 
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scribed  nor  superscribed),  containing  directions  to  the  Di-      J^^*  ^1* 
vines  of  the  Lecture  at  Grantbam,  to  be  communicated  by    FaMmr  ▼. 
them,  if  they  thought  proper,  to  the  Vicar,  who  might  take     LM^fiakL 
a  copy  for  his  own  use;  and  it  is  evident  that  this  was  meant 
to  prevent  the  Vicar  from  doing  what  it  had  been  repre- 
sented he  had  threatened  to  do,  namely,  build  an  Altar  of 
stone  at  the  upper  end  of  the  chancel : — 

Sir,  with  my  very  hearty  commendatioDs  onto  you,  &c.  When 
I  spake  with  you  last,  I  told  you  that  the  standing  of  your  Com- 
munion Table  was  unto  me  a  thing  so  indifferent,  that,  unless 
offence  and  umbrages  were  taken  by  the  town  against  it,  I  should 
never  move  it,  or  remove  it.  That  which  I  did  not  then  suspect 
is  come  to  pass.  Your  alderman,  whom  I  hare  known  these  seven- 
teen or  eighteen  years  to  be  a  discreet  and  modest  man,  and  far 
from  any  humour  of  innovation,  together  with  the  better  sort  of 
the  town,  have  complained  against  it;  and  I  have,  without  taking 
any  notice  of  your  act,  or  touching  in  one  syllable  upon  your 
reputation,  appointed  the  churchwardens,  whom,  in  my  opinion, 
it  principally  doth  concern,  under  the  Diocesan  and  by  his  direc- 
tions, to  settle  it  for  the  time,  as  you  may  see  by  this  copy  in- 
closed. Now,  for  your  own  satisfaction,  and  my  poor  advice  for 
the  future,  I  have  written  unto  you  somewhat  more  at  large  than 
I  use  to  express  myself  in  this  kind.  But  that  you  should  say 
you  will,  upon  your  own  cost,  build  an  Altar  of  stone  at  the 
upper  end  of  your  quire  ;  that  your  Table  ought  to  stand  altar- 
wise  ;  that  the  fixing  thereof  in  the  quire  is  so  canonical  that  it 
ought  not  to  be  removed  (upon  any  occasion)  to  the  body  of  the 
church  ;  I  conceive  to  be  in  you  so  many  mistakings.  For  the 
first,  if  you  should  erect  any  such  altar  (which  I  know  you  will 
not),  your  discretion  (I  fear  me)  would  prove  the  only  holocaust 
to  be  sacrificed  on  the  same.  For  you  have  subscribed,  when  you 
came  to  your  place,  that  that  other  oblation,  which  the  Papists 
were  wont  to  offer  upon  these  Altars,  is  a  blasphemous  figment 
and  pernicious  imposture,— in  the  31st  Artie.  And  also  that  we 
in  the  Church  of  England  roust  take  heed  lest  our  Communion  of 
a  Memory  be  made  a  Sacrifice  :  in  the  first  Homily  upon  the  Sacra- 
ment. And  it  is  not  the  vicar,  but  the  churchwardens,  that  are 
to  provide  utensils  for  the  Communion,  and  that  not  an  Altar,  but 
a  fair  joined  Table :  Canons  of  the  Convocationy  1571,  pag.  18. 
And  that  the  Altars  were  removed  by  law,  and  Tables  placed  in 
their  stead,  in  all  or  the  most  churches  of  England,  appears  by  the 
Queen^s  Injunctions,  1559,  related  unto,  and  so  confirmed  in  that 
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Jak.  31.       point  by,  oor  Canons  still  in  force :  Canon  82.     And  therefore  I 
""•         know  you  will  not  build  any  such  Altfur,  which  vicars  were  nerw 

LitfhfifJ*  enabled  to  set  up,  but  were  once  allowed  (with  others)  to  pull  down. 
That  your  Communion  Table  is  to  stand  altarwise :  if  yoa  mean,  is 
that  upper  place  of  the  chancel  where  the  Altar  stood,  I  think 
somewhat  may  be  said  for  that,  because  the  iDJunctions  did  m 
place  it  And  I  conceive  it  to  be  the  most  decent  situmtion,  wbeo 
it  is  not  used ;  and  for  use,  too,  where  the  quire  is  moanted  by 
steps,  and  open,  so  a8  he  that  officiates  may  be  seen  and  heard  of 
all  the  congregation.  Such  an  one,  I  am  informed,  your  chancel 
is  not.  But  if  you  mean  by  «  altarwise"  that  the  Table  shoold 
stand  along  close  by  the  wall,  so  as  you  be  forced  to  officiate 
at  the  one  end  thereof  (as  you  may  have  observed  in  g^reat  men's 
chapels),  I  do  not  believe  that  ever  the  Communion  Tables  were 
(otherwise  than  by  casualty)  so  placed  in  country  churches :  for, 
besides  that  the  country  people,  without  some  directions  beforebtnd 
from  their  superiors,  would  (as  they  told  yon  to  your  face*)  snppoec 
them  dressers  rather  than  Tables,  and  that  Queen  Elixabetb'i 
Commissioners  for  Causes  Ecclesiastical  directed  that  the  Tabks 
should  stand,  not  where  the  Altar,  but  where  the  steps  to  tbe 
Altar,  formerly  stood :  Orders,  1561  ;  the  minister  appointed  to 
read  tbe  Communion,  which  you  (out  of  the  Books  of  Fasts 
of  the  King)  are  pleased  to  call  the  Second  Service,  is  directed  to 
read  the  Commandments,  not  at  the  end,  but  at  the  north  side,  of 
the  Table,  which  implies  the  end  to  be  placed  towards  the  great 
east  window :  Rubric  before  the  Communion,  Nor  M'as  this  a 
new  direction  in  the  Queen's  time  only,  but  practised  in  Kin«: 
Edward's  reign.  For  in  the  plot  of  our  Liturgy  sent  by  Mr. 
Knox  and  Mr.  VVbittingham  to  Mr.  Calvin,  in  the  reign  of  Queen 
Mary,  it  is  said  that  *'  the  minister  must  stand  nt  the  north  side 
of  the  Table:"  Troubles  at  Frankford^  p.  30.  And  so  in  Kin^ 
Edward's  Liturgies,  the  minister's  standing  "  in  the  midst  of  the 
Altar/*  1549,  is  turned  to  his  standing  '^  at  the  north  side  of  the 
Table,"  1552.  And  this  last  Liturgy  was  revived  by  Parliament, 
1  Eliz.  c.  2.,  and  1  believe  it  is  so  used  at  this  day  in  most  places 
of  England.  What  you  saw  in  chapels  or  cathedral  churches  is 
not  the  point  now  in  question,  but  how  the  Tables  are  appointed 
to  be  placed  in  parish  churches.  In  some  of  those  chapels  and 
cathedrals,  the  Altars  may  be  still  standing,  for  aught  I  know; 
or,  to  make  use  of  their  covers,  fronts,  and  other  ornaments, 
Tables  may  be  placed  in  their  room,  of  the  same  length  and 
fashion  the  Altars  were  of.  Wc  know  the  Altars  stand  still  in 
the  Lutheran  Churches  :  and  the  Aj)ology  for  the  Augustine  Con- 
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fession,  artic.  11,  doth  allow  it.  The  Altars  stood  a  year  or  tiro  Jaw.  31. 
in  the  reign  of  King  Edward,  as  appears  by  the  Liturgy  printed  r^Jj^ZL  « 
1 549.  The  sacrifice  of  the  Mass  abolished  (for  which  sacrifice  Lite^fidd. 
only  Altars  were  erected),  these  (call  them  what  you  please)  are 
no  more  Altars,  but  Tables  of  stone  or  timber.  And  so  it  was 
alleged  24  Novem.  4®  Edw.  6,  1550:  subkOo  enim  rdativo  for- 
mcUif  manet  absolutum  et  materiaU  tant&m :  and  so  may  be  well 
used  in  kings'  and  bishops'  houses,  where  there  are  no  people  so 
void  of  instruction  as  to  be  scandalized.  For  upon  the  orders  of 
breaking  down  Altars,  1550,  all  dioceses,  as  well  as  that  of  Lon- 
don, did  agree  upon  receiving  Tables,  but  not  so  soon  upon  the 
form  and  fashion  of  those  Tables.  Beside  that,  in  the  Old  Tes- 
tament, one  and  the  same  thing  is  termed  an  Altar  and  a.Table: 
an  Altar,  in  respect  of  what  is  there  offered  unto  God,  and  a  Table, 
in  respect  of  what  is  thence  participated  hymen, — as,  for  example, 
by  the  priests.  So  have  you  God's  Altar  the  very  same  with 
God's  Table,  in  Malachi,  i.  7*  We  have  no  Altar  in  regard  of  an 
oblation  ;  but  we  have  an  Altar — that  is,  a  Table — in  regard  of  a 
participation  and  Communion  there  granted  unto  us.  The  pro- 
per use  of  an  Altar  is  to  sacrifice  upon ;  the  proper  use  of  a  Table 
is  to  eat  upon.  I  hope  you  have  more  learning  than  to  conceive 
"  the  Lord's  Table"  to  be  a  new  name,  and  so  to  be  ashamed  of 
the  word ;  for,  besides  that  Christ  himself  instituted  this  Sacra- 
ment upon  a  Table,  and  not  an  Altar  (as  Archbishop  Cranmer 
and  others  observe,  Acts  S^^  Mon,y  p.  1,211),  it  is  in  the  Christian 
Church  at  least  200  years  more  ancient  than  the  name  of  an 
Altar,  in  that  sense,  as  you  may  see  most  learnedly  proved 
(beside  what  we  learn  out  of  St.  Paul)  out  of  Origen  and  Am- 
brose, if  yuu  do  but  read  a  book  that  is  in  your  Church,  Jewel 
a>gainst  Harding^  of  Private  Ma>sseSy  art.  3,  p.  145.  Lastly,  that 
your  Table  should  stand  in  the  higher  part  of  the  chancel,  you  have 
my  assent  in  opinion  already :  and  so  was  it  appointed  to  stand, 
out  of  the  Communion.  Orders  by  the  Ccmm.  for  Causes  Eccle- 
siaMicaly  1561.  But  that  it  should  be  there  fixedy  is  so  far  from 
being  the  only  canonical  way,  that  it  is  directly  against  the  Canon. 
For  what  is  the  Rubric  of  the  Church  but  a  Canon  ?  And  the 
Rubric  saith,  <*  It  shall  stand  in  the  tiody  of  the  church,  or  in  the 
chancel,  where  morning  prayer  and  evening  prayer  be  appointed  to 
be  said."  If,  therefore,  morning  prayer  and  evening  prayer  be 
appointed  to  be  said  in  the  body  of  the  church  (as  in  most  country 
churches  we  see  it  is),  where  shall  the  Table  stand  in  the  church 
most  canonically  ?  And  so  is  the  Table  made  removable,  when  the 
Communion  is  to  be  celebrated,  to  such  a  place  as  the  minister 
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Jan.  81.      ^^J  ^®  ^^^  con?enieiilly  heard  by  the  cominunicaDts,  by  Queea 
— -         Rlisabeth*8  Injunctions,  1559.    And  so  smith  the  GanoQ  is  lorec^ 
^^^!^*^'     that,  "  in  the  time  of  the  ComniunioD,  the  Table  shall  be  placed 
in  so  good  sort  within  the  church  or  chancel ,  as  thereby  tht 
minister  may  be  most  conveniently  heard,"  &c.:  CSoMOfftSS.    Nov 
judge  you  whether  this  Table  (which,  like  Dttdaloa  hia  eogiaet, 
moves  and  removes  from  place  to  place,  and  that  by  the  inward 
wheels  of  the  Church  Canons)  be  fitly  resembled  by  you  to  an  Altar 
which  stirs  not  an  inch.    The  sum  of  all  is  this: — let.  Yoomayast 
erect  an  Altar,  where  the  Canons  admit  only  a  Communion  Table. 
2nd.  This  Table  (without  some  new  Canon)  is  not  to  aland  altar 
wise,  and  you  at  the  north  end  thereof,  but  tablewiae,  and  yoa  moil 
officiate  on  the  north  side  of  the  same  by  the  Liturgy.     3rd.  Thii 
Table  ought  to  be  laid  up  (decently  covered)  in  the  cbaneel  only, 
as  1  suppose ;  but  ought  not  to  be  officiated  upon,  either  in  ynr 
first  or  second  service  (as  you  distinguish  it),  but  in  that  place  of 
church  or  chancel  where  you  may  be  roost  conveniently  aeea  asd 
heard  of  all.    4th.  Though  peradventure  yoa  be  (with  hiai  io 
Tacitus)  master  of  ^our  oum,  yet  are  you  not  of  other  men's  esn, 
and  therefore  your  parishioners  must  be  judges  of  your  aodibleoMS 
in  this  case,  and  upon  complaint  to  the  Ordinary,  must  be  relieved. 

I  have  read  more  of  this  letter  than  I  otherwise  should 
have  done,  because  it  is  not  easily  accessible.  It  is  pub* 
lished  in  a  volume  of  tracts,  some  of  them  relating  to  the 
same  subject,  and  it  seems  to  be  an  authentic  letter  from  the 
Bishop,  as  it  purports  to  be.  There  is  reason  to  believe,  not 
only  from  the  imprimatur  of  the  Bishop,  signed  by  him,  that 
the  letter  is  genuine,  but  because,  from  a  communication  made 
to  me,  I  have  reason  to  believe  that  the  original  is  to  be  found 
in  the  British  Museum,  for  there  is  in  the  Museum  a  manu- 
script letter  from  Bishop  Williams*  to  the  Vicar  of  Grantham, 
respecting  a  dispute  between  the  Vicar  and  his  church- 
wardens about  an  Altar.  It  seems  to  have  been  written  at  the 
time  when  Bishop  Williams  held  the  Great  Seal.  The  Bishop 
of  Lincoln  was  Lord  Keeper  in  1626,  and  the  repairs  of  the 
church  were  done  in  1628,  and  therefore  before  the  publica- 
tion of  the  pamphlet^  in  1637,  and  I  have  no  doubt  that  it  was 

*  [Harl.  MSa,  1219,  41.  It  is  not  the  original,  but  a  copy,  and 
there  are  many  variations  between  it  and  the  printed  copy,  which  has 
some  typographical  errors.  There  is  likewise  a  copy  in  the  Asbmol. 
MSS.,  826,  4k— Ed.] 
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published  with  a  view  to  the  differences  between  the  High  Jam.  31. 
and  Low  Church,  mentioned  by  Lord  Clarendon.  But  I  p^i^jj^  • 
have  read  it  to  shew  how  probable  it  is  that  a  book  published 
with  the  imprimatur  of  Bishop  Williams  should  be  at  least 
in  accordance  with  his  opinions^  and  at  the  same  time  it 
shews  what  were  the  opinions  entertained  at  the  early  pe- 
riod at  which  the  letter  was  written.  But  the  most  important 
point  is^  that  it  turns  entirely  on  the  question  of  removing 
the  Communion  Table,  and  where  it  ought  to  stand,  and  it 
shews  the  interpretation  put  upon  the  word  "  Table,"  and 
that  the  Injunctions  for  substituting  Tables  for  Altars,  and 
removing  them  from  time  to  time,  had  been  followed  up 
from  the  time  of  Edward  6,  and  the  same  interpretation  had 
been  put  upon  these  Injunctions  from  that  time. 

At  the  same  time  it  is  proper  to  state  that  this  pamphlet 
was  replied  to,  in  the  Antidoium  Ltncotniense^  written  by 
Dr.  Heylin,  wherein  he  avows  himself  to  be  the  author 
•of  A  Coal  from  the  Altar ,  and  in  which  he  enters  very  fully 
into  the  question  respecting  the  place  and  position  of  the 
Altar  in  ancient  times^  and  he  argues  that  the  proper  place 
for  the.Communion  Table  is  where  the  Altar  stood,  and  that 
it  should  fill  the  place  occupied  by  the  Altar,  and  that  there- 
fore it  should  stand  altarwise  and  not  tablewise.  Another 
pamphlet  on  the  subject  was  published  in  the  year  I6S7« 
under  the  name  of  Altare  Christianum,*  This  is  an  answer 
to  the  book  of  Bishop  Williams.  There  is  another  publica- 
tion, called  Superstitio  Superstes  ;f  and  another  book  pur- 
ports to  be  il  Discourse  of' proper  Sacrifice. X  All  these 
publications  go  to  the  same  point ;  it  is  not  a  question  as  to 
the  material  of  which  the  Altar  is  to  be  composed,  but  as  to 

*  <*  AUare  Ckrutianvm,  or  the  Dead  Vicar's  Plea,  wherein  the  Vicmr 
of  Gnmtham,  being  dead,  yet  speaketb,  and  pleadeth  out  of  Antiquity 
against  bim  who  has  broken  down  liis  Altar.  By  Dr.  Pocklingtoo. 
London,  1637." 

t  "  Superstitio  Superttts,  or  the  Reliques  of  Superstition  new  rerived 
and  manifested  in  a  Discourse  concerning  the  Holiness  of  Churches  and 
Bowing  towards  the  Altar.     London,  1641.** 

J  "  A  Discourse  of  Proper  Sacrifice,  in  answer  to  A  B  C  Jesuit,  ano. 
ther  anonymous  of  Rome.  By  Sir  Ed.  Dering,  Knt  and  Bart.  Cam* 
bridge,  1644*'  [said  in  the  Prefaee  to  hare  been  written  in  1640]. 


una  [ime,  iii  xain,  iinng'B  sk 
the  same  sUte  as  they  did  in  the  times  of  I 
Elisabeth ;  that  is,  there  was  a  complete  ann 
ancient  structures, — they  were  no  lonf^er  ini 
were  no  longer  of  ihine;  they  were  of  wood 
It  does,  iiideed,  appear  by  the  list  of  churcbc 
the  Itespondenta  in  this  case,  thmt  there 
churches  in  which  stone  Tables  still  remaii 
that  in  the  church  of  the  Holy  Sepulchre  at  C 
From  this  time  I  cannot  see  that  any  altenii 
in  any  of  the  Rubrics  of  the  Book  of  Commc 
the  time  of  the  Restoration.  I  have  already  i 
the  course  of  the  trial  of  Archbishop  Laud,  as 
of  Burton,  Bostwick,  and  Pryn,  reported  in  i 
of  the  State  Trials,  reterred  to  in  the  Ar^timn 
tions  were  relied  on  by  Archbishop  Laud,  as 
eeir,  and  on  the  trinl  of  those  persons.  The  fi 
of  Mr.  Sheffield,  the  Recorder  of  Salisbury, 
painted  window,  in  1632,  in  the  Star  Chambc 

Anit  firnt  wafl  rcsd  th<^  particular  Injunction  on  tb 
1  Kli«.,  23rii  art.  of  the  Injunctioo :— "  That  the 
wardenti)  shvll  see  that  all  shrinen,  ciiveringa  and  ct 
ture*,  pilgrim>ge]>,  rElio  of  lained  minclM,  rolls  of 
atltioua  thiogi,  be  laken  away  and  defaced,  presei 
less,  tbe  watli  of  the  stnne  buildinga  of  the  wiadow 
Archbishop  of  York,  aaid:— "The  charchwarden 
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which  book  is,  **  Articles  ag^ed  upon  by  Matthew,  Archbishop  of       Jak.  31. 
CaDterbory,  and  the  rest  of  the  reverend  Bishops,  3  Aprilis,  157 1 ."     ewZT" 
To  which  the  Bishop  of  London  (Laud)  replied,  *'  that  the  Canon,      LUchfUkL 
13  Eliz.,  was,  that  the  churchwardens  should  inquire  and  make 
presentment  of  such  things  to  the  Bishop  or  Ordinary;  but  it 
gave  no  power  to  them,  beiug  hut  laymen,  to  do  what  they  would 
in  reformation."    Then  was  read  the  Canon  of  13  Eliz.,  18th 
Canon,  amongst  other  things  that  the  churchwardens  should  see 
a  fair  joining  table  for  the  celebration  of  the  Communion.    The 
Attorney- General  Noy  said  : — **  The  Injunctions  and  Articles  are 
but  to  authorize  the  Ordinary  to  inquire  of  such  things  fit  to  be 
reformed  in  churches  by  the  churchwardens  and  other  officers." 
The  Bishop  of  London,  in  giving  sentence,  said : — "  As  for  the 
Injunctions  in  the  Queen's  time,  this  was  done  by  public  autho- 
rity, and  done  in  every  place  by  the  proper  judge." 

• 

So  that  there  appears  to  have  been  an  universal  acknow- 
ledgment of  the  validity  of  the  Injunctions  for  the  turning 
away  of  popular  superstition ;  but  that  the  Altars  were  to  be 
taken  down  by  proper  authority,  and  not  at  the  pleasure  of 
any  individual ;  but  that,  under  the  Injunctions  of  1559,  the 
Altars  were  not  to  be  taken  down  unless  under  the  supervi- 
sion of  the  curate  and  churchwardens,  or  one  of  them.  So 
that  evidently  there  was  an  acknowledgment  of  the  force 
and  effect  of  the  Injunctions. 

Now  on  the  trial  of  Bastwick,  Burton,  and  Pryn,  in  the 
Star  Chamber,  for  Libel,  13  Car.  1,  1637,  it  appears  one  of 
the  accusations  in  the  libel  against  Archbishop  Laud  was, 
that  of  having  introduced  what  were  called  innovations  in 
the  service  of  the  Church ;  and  amongst  others  was  what 
is  called  the  13th  innovation,  and  Archbishop  Laud,  in 
examining  the  charge,  says: — 

The  I3th  innovation  is,  the  placing  the  Holy  Table  altarwise,  at 
the  upper  end  of  the  chancel — that  is,  the  setting  it  north  and  south, 
and  placing  a  rail  before  it,  to  keep  it  from  profanation,  which, 
Mr.  Burton  says,  is  done  to  advance  and  usher  in  Popery.  It  is 
no  Popery  to  set  a  rail  to  keep  profanation  from  that  Holy  Table ; 
nor  is  it  any  innovation  to  place  it  at  the  upper  end  of  the  chancel, 
as  the  altar  stood ;  and  this  appears  both  by  the  practice  and  by 

*  1  How.  St.  Tr.  470 
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Jav.  si.       the  comroand  of  the  Canons  of  the  Church  of  Bn^laod.    Bjtbt 

"^^         practice  of  the  Church  of  England,  for  in  the  Kiog*a  rojal  ehapd 

^S^^M^'     ^^  ^^^^^  cathedrals,  the  Holy  Table  hath,  ever  aiace  the  R^m- 

ation,  stood  at  the  upper  end  of  the  ehoiry  with  the  largo  orfuB 

side  towards  the  people. 

Not  that  it  was  fixed  on  the  other  sidey  in  the  fint  in- 
stance, or  it  is  impossible  that  it  could  have  beeo  remored 
from  where  it  stood.  Archbishop  Laud  goes  to  fkr  as  to  siy, 
that^  from  the  time  of  the  Reformation,  **  though  it  stood  in 
most  parish  churches  the  other  way,"— therefore  coniimiiof 
the  remark  of  Bishop  Williams,  in  the  book  I  just  resd, 
that  in  most  parish  churches  there  stood  a  Table, — a  Table, 
not  an  Altar, — and  tablewise,  not  altarwise^ — «*  yet,**  Areh- 
bishop  Laud  adds, — 

Whether  there  be  not  more  reason  that  parish  churches  should 
be  made  conformable  to  the  cathedrals  and  mother  churches  thu 
the  cathedrals  to  them,  I  leave  to  any  reasonable  man  to  jodgv. 
This  appears  from  the  Canon  or  rule  of  the  Church  of  Ee^IsbJ, 
too ;  for  it  is  plain,  in  the  last  Injunction  of  the  Queen,  that  the 
Holy  Table  ought  to  stand  at  the  upper  end  of  the  quire,  north  sad 
south,  or  altarwise ;  for  the  words  of  the  Queen's  Injuttetioo  sit 
these :— "  The  Holy  Table  in  every  church  (mark  it,  I  pray,  aot 
in  the  royal  chapel  or  cathedrals  only,  but  in  every  church)  sbsll 
be  decently  made  and  set  in  the  place  where  the  Altar  stood." 

Whence  he  draws  the  inference  from  the  Injunction,  that 
the  Table  should  be  placed  in  the  choir  or  chancel  in  every 
church,  the  large  or  full  side  towards  the  people,  bnt  not 
that  the  other  side  should  be  fixed  to  the  wall.  So  he  ad- 
raits  the  Injunctions  to  be  of  binding  authority.  With  re- 
gard to  this  point,  I  may  observe  that,  on  the  trial  of  Arch- 
bishop Laud,  one  of  the  charges  against  him  was,  the 
removal  of  the  Communion  Table,  and  he  justifies  himself 
on  the  same  plea  as  before. 

All  these  examples,  therefore,  confirm  me  in  the  belief, 
that  the  understanding  of  all  persons  who  were  called  upon 
to  act  on  the  Injunctions,  and  Orders,  and  Canons  of  the 
Church,  was  that  the  Communion  Table  should  be  no  longer 
an  Altar,  fixed  and  immovable  at  the  end  of  the  chancel,  but, 
for  the  purpose  of  removing  the  superstitious  notions  con- 
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nected  with  the  Popish  Matt,  it  was  to  be  movable  as  Meat-      )mm^  SK 
sion  required.  ^j;^  ^ 

On  this  part  of  the  case  two  instances  were  adverted  to  by  LUcl^fitfi. 
the  learned  Counsel  for  the  Respondents  as  bearing  a  differ- 
ent interpretation,  and  shewing  that  the  proper  place  for 
the  Table  was*  altarwise»  at  the  east  end  of  the  chaned ; 
that  there  it  should  be  placed  and  there  remain.  Now  it 
appears  to  me,  upon  an  ei^aminatipn  of  the  proceedings  iu 
those  casesy  that,  really  and  truly,  they  go  the  other  way ; 
for  though  it  is  said  that  the  proper  place  is  at  the  upper 
end  of  the  chancel,  it  is  not  said  permanently,  but  teropora** 
rilyj  and  therefore  it  must  be  movable*  The  first  instance 
is  in  1663,  0  Car.  1,  at  Crayford,  in  Kent,'*'  where  there 
was  a  question  as  to  the  form  and  manner  of  receiving  the 
Sacrament,  with  reference  to  the  82nd  Canon,  as  to  placing 
the  Communion  Table,  whether  in  the  body  of  the  church, 
or,  altarwise^  at  the  east  end  of  the  chancel ;  and  the  ques- 
tion was  referred  by  the  Arphbishop  to  Sir  Nathaniel  Brent, 
the  Vicar  General,  who  reported  to  the  Archbishop  his  opi- 
nion, with  reference  to  the  62nd  Canon,  that  ''  the  most 
convenient  and  decent  place  for  the  most  reverent  and  or- 
derly receiving  the  Holy  Communion  was  in  the  chancel  of 
the  said  church,"  and  directions  were  accordingly  given  to 
place  the  Communion  Table  in  the  chancel.  That  was  the 
order  of  Archbishop  Laud ;  but  the  order  does  not  direct 
that  it  should  always  remain  there.  It  was  the  most  conve- 
nient and  decent  place  at  that  time ;  but  there  was  not  any 
direction  and  positive  order  that  it  was  not  to  be  removed  at 
any  subsequent  time,  if  it  should  be  found  more  convenient 
todo  sa 

But  the  other  case  is  more  decisive  still.  That  was  at  the 
Church  of  St.  Gregory,  in  London,  and  it  occurred  in  1633. 
The  Order  in  Councilf  for  placing  the  Communion  Table 
in  the  church  is  to  this  effect : — 

For  so  much  as  concerns  the  liberty  of  the  said  Common  Prayer 
Book  or  Canon  for  placing  the  Communion  Table  in  any  church 
or  chapel  with  moet  convenience,  that  liberty  is  not  to  be  «nder- 

*  Cardwell,  Doc.  Ann.  2  vol.  p.  174.  t  Ibid,  p.  185. 
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Jan.  si.  •tood  as  if  it  were  left  to  the  perish,  maeh  lees  to  tlM  perticohr 

"""  fancy  of  any  humorous  person,  hat  to  the  jud|pD«Dt  of  the  Ordi- 

jSSiZkL  ^^^*  ^  whose  place  and  function  it  doth  properly  belong  to  gm 

Mjnrripfta  ^1^,^^^  {„  ^ij^^  point,  both  for  the  thing  iteelf  mod  the  time  when, 

as  he  may  find  cause. 

So  that  this  was  not  to  be  a  permaneiit  location,  bat  the 
Table  was  to  be  moved  from  time  to  time,  as  conTenienee 
required,  and  it  shews  that  this  was  not  a  final  order,  hot 
to  be  changed  at  any  time  according  to  circumatanoes.  So 
far  from  these  two  cases  shewing  that  tbe  Tabltis  were  to  be 
fixed  and  remain  in  a  permanent  place,  they  shew  that  it 
was  a  mere  temporary  act,  to  be  changed  from  time  to  time 
as  circumstances  should  require^  but  as  the  Bishop  or  Ordi- 
nary should  direct :  **  as  he  may  find  cause.**  So  that  they 
confirm  the  view  I  have  taken  of  this  part  of  the  case. 

And  in  1636,  in  Bishop  Wren's  ''Orders  and  Directiom 
for  the  Diocese  of  Norwich/'*  it  is  directed  "  that  the  Coo- 
munion  Table  in  every  church  do  stand  always  cloae  under 
the  east  wall  of  the  chancel  of  the  church,  the  ends  thereof 
north  and  south,  unless  the  Ordinary  give  particular  dh«- 
tion  otherwise."     Here  again  the  authority  of  tiie  Ordinsry 
may  be  at  any  time  applied  to  alter  the  potition  of  the  Table. 
All  these  cases  seem  to  me  to  confirm  the  same  view  ;  die 
authorities  appear  to  run  all  one  way,  and  to  shew,  from 
the  Injunctions  in  the  time  of  Edward  6,  those  of  Queen 
Elizabeth,  the  Canons  of  1571   and  160S,  and  the  82iKi 
Canon  now  in  force,  that  the  Table  is  not  to  be  fixed,  bat 
movable ;  that  it  is  to  be  in  the  body  of  the  church,  or,  as 
convenience  requires,  according  to  the  direction  of  the  Or- 
dinary, either  in  the  chancel  or  body  of  the  church.    So 
that  there  appears  to  me  no  doubt  or  difficulty  in  holding 
that,  according  to  the  law  up  to  that  time,  this  would  not 
be  a  Communion  Table. 
The  present      Now  we  come  to  the  question  which  seems  to  me  to  be 
state    of    the  (^^^  Yeal  point :  has  any  alteration  been  since  made  ?     Did 
the  Rubric  of  the  Book  of  Common  Prayer  of  1662  intro- 
duce any  variation  ?     It  was  truly  stated  in  the  Argument, 

*  Cardwell,  Doc,  Ann,  2  vol.  p.  201. 
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that  the  word  << Table"  is  used  throughout;  the  word  Jan.  31. 
•*  Altar  "  does  not  occur  either  in  the  Rubric  or  in  the  text,  PaMm  r 
except  in  one  or  two  sentences  of  the  Offertory,  where  the  Litd^M, 
word  "  Altar  "  is  necessarily  retainedi  as  occurring  in  pas- 
sages from  Scripture.  The  very  form  of  words  used  in  the 
title  of  the  Order  follows  that  of  King  Edward  the  Sixth's 
Second  Prayer  Book  :  "  The  Order  of  the  Administration  of 
the  Lord's  Supper  or  Holy  Communion/'  leaving  out  the 
words  contained  in  the  First  Prayer  Book,  '*  commonly 
called  the  Mass."  Then  it  is  said  in  the  Rubric,  that  the 
Curate  shall  advertise  certain  persons  that  they  "  presume 
not  to  come  to  the  Lord's  Table."  I  do  not  lay  any  stress 
upon  this,  because  a  stone  Altar  may  be  said,  in  a  certain 
sense,  to  be  «<  the  Lord's  Table."  In  the  next  paragraph  it 
is  said :  <<  The  same  order  shall  the  Curate  use  with  those 
betwixt  whom  he  perceiveth  malice  and  hatred  to  reign ;  not 
suffering  them  to  be  partakers  of  the  Lord's  Table  until  he 
know  them  to  be  reconciled."  And  the  last  direction  of  this 
part  of  the  Rubric  is :  "  The  Table,  at  the  Communion-time, 
having  a  fair  white  linen  cloth  upon  it,  shall  stand  in  the  body 
of  the  church,  or  in  the  chancel,  where  morning  and  evening 
prayer  are  appointed  to  be  read."  Here,  therefore,  are  the 
same  words  used  as  in  the  Rubric  of  the  latter  Prayer  Book 
of  Edward  6,  followed  up  by  the  Injunctions  as  to  the 
pladng  of  the  <'  Table  "  in  the  body  of  the  church  or  chancel 
where  morning  and  evening  prayer  are  appointed  to  be  said; 
and  the  direction  at  the  commencement  of  the  morning 
prayer  is  the  same  as  had  been  in  the  time  of  Edward  6: 
''  The  morning  and  evening  prayer  shall  be  used  in  the  ac- 
customed place  of  the  church,  chapel,  or  chancel ;  except  it 
shall  be  otherwise  determined  by  the  Ordinary  of  the 
place :"  and  therefore  if  the  morning  and  evening  prayer 
are  directed  by  the  Ordinary  of  the  place  to  be  said  in  any 
other  place,  then  the  Communion  Table  is  to  be  placed 
according  to  the  directions  to  be  given  for  the  performance 
of  morning  and  evening  service.  The  Rubric,  therefore, 
affords  no  reason  to  suppose  that  any  different  sense  was 
attached  to  the  word  **  Table  "  than  that  which  is  given  to 
it  by  common  use  and  practice. 


MO  AJtCHBB  GOUBT.  [Hu.  T. 

Un.  81.  But  was  there  any  iitlemMio  in  the  tine  of  rfhaWi  2  Id 

FtiHikmr       '^^^^^  ^^®  Bupersthiotis  connected  with  the  FoiMi  Mhi? 

UUef^fiM'.  In  the  Rubric  for  the  Communion  Service,  there  is  a  pravi- 
don  against  any  superstition  supposed  to  be  connected  with 
tlie  bread  and  wine  which  are  used  in  the  ceremony,  andslv 
with  reference  to  the  manner  in  which  the  commanicHtfi 
are  to  receive  the  Holy  Communion,  fcdlowing  np  the 
grounds  and  reasons  on  wliidi  the  altemtione  were  made  in 
the  reign  of  Edward  6,  and  carried  on  by  the  ]iij«ncCisBi 
with  reference  to  the  superstitions  conne<^ed  with  the  dse* 
trine  of  transubstantiation  in  the  Lord's  Sapper :  ^  And  ts 
take  away  all  occasion  of  dissension  and  superetitieB»  wUd 
any  person  hath,  or  might  have,  concerning  the  braid  sod 
wine,  it  shall  suffice  that  the  bread  be  such  ee  is  tumal  to  be 
eaten."  It  does  not  follow  this  up  with  tlie  wnords  naed  is 
the  Second  Prayer  Book  of  King  Edward»  «'  et  the  tebk 
with  other  mel^ts  ;"  but  it  is  to  be  *<  such  ae  ie  uaoel  to  be 
eaten," — not  '<  usual  to  be  eaten  at  the  cdebretioii  of  the 
Lord's  Supper ;"  it  is  to  be  **  the  best  and  purest  wheil 
bread  that  conveniently  may  be  gotten."  There  is  no  dirse- 
tion  as  to  leavened  or  unleavened  bread,  but  it  is  to  be  audi 
bread  <'  as  is  usual  to  be  eaten,"  that  is,  at  ordinary  mesb^ 
and  this  for  the  express  purpose  of  turning  away  the  minds 
of  the  people  from  superstition^  and  the  doctrine  of  transub- 
stantiation and  the  sacrifice  of  the  Mass^  which  by  the  Arti- 
cles of  the  Church  is  declared  to  be  not  consistent  with,  bat 
repugnant  to^  the  words  of  Scripture.  But  there  was  alio 
placed  at  the  conclusion  of  the  Rubric  an  explanation  of  the 
form,  and  the  reasons  of  the  form,  in  which  it  should  be 
received  :^ 

Whereas  it  is  ordained  in  this  Office  for  the  AdministratioD  (A 
the  Lord's  Supper,  that  the  Communicants  should  recei%'e  the  same 
kneeling,  &c. :  It  is  hereby  declared,  that  thereby  no  adoration  i$ 
intended,  or  ought  to  be  done,  either  unto  the  Sacramental  Bresd 
or  Wine,  there  bodily  received,  or  unto  any  Corporal  Presence  di 
Christ's  natural  Flesh  and  Blood  :  for  the  Sacramental  Bread  an^ 
Wine  remain  still  in  their  very  natural  substances,  and  therefore 
may  not  be  adored  (for  that  wore  Idolatry,  to  be  abhorred  of  all 
faithful  Christians),  and  the  natural  Body  and  Blood  of  our  Sa- 
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,|ifioiir  Christ  are  in  Heaven  and  not  here ;  it  beiog  ag^mt  the 
g«tnitii  of  Christ's  natural  Body  to  be  at  ODe  time  in  more  placea 
tl^  one. 


Jan.  81. 


JiftiiiyMrf 


InterpKta- 


iv «  Then  I  aaj  there  is  no  reaaon  to  pteaame  from  any  thing 
ifm  ilie  Rnbric,  which  explains  the  reason  why  the  Saorament 
tjiShowld  be  so  administered^  that  there  is  any  intentioa  to  re- 
t/Viire  the  Popidi  doctrine  of  tranaubstantiation ;  on  the  con- 
ftiwryf  the  Rubrics  shew  a  direct  affirmance  of  the  reasons  for 
ihe  Alteration  of  ''  Table  "  for  "  Altar." 

Bttt  looking  at  the  word  itself,  what  is  its  interpretation 
«oeording  to  iu  ordinary  meaning  ?     Would  any  one  aap-  Jf^,^*'^"* 
Jfome,  who  read  the  Rubric  for  the  first  time,  that  by  the 
"^rcM^  '<  Table "  was  meant  and  intended  such  an  object  as 
^iiat  represented  by  the  model  on  the  table  of  the  Court? 
IVonld  he  believe  that  that  was  the  true  and  proper  meaning 
^o  be  attached  to  the  word  ?     It  may  be  possible^  by  inge- 
anSoiis  argumentsi  to  shew  that  it  might  be  called  a  table ; 
-that  any  flat  surface^  raised  from  Uie  ground  and  supported 
Itj  pillars  or  otherwise,  may  be  called  a  table.    Undoubtedly 
it  may ;  but  that  would  not  be  the  object  whidi  would  sug^ 
0«et  itself  to  the  mind  of  any  person^  as  intended  by  the 
wordi  a  table  of  stone,  of  such  weight  and  dimensionsi 
ftxed  and  embedded  in  the  floor.     It  may  be  a  table ;  and, 
■eoording  to  the  definition  of  Or.  Johnson,  any  flat  surface 
raised  from  the  ground  is  i^  table;  but  that  is  not  the  ordi- 
nary and  popular  meaning  of  the  word,  and  unless  some  pe- 
Ottliar  meaning  is  to  be  attached  to  the  word,  no  person 
woald  suppose  that  the  word  "  Table  **  meant  such  an  article 
tm  this,  but  what  all  persons  usually  understand  by  the  word 
•«  toble." 

Upon  these  principles,  I  should  say,  from  the  construc- 
tion of  the  Rubrics  themselves,  that  this  is  not  a  Communion 
Table  within  the  intent  and  meaning  of  the  present  Rubric* 
And  when  I  look  at  the  Canons  of  1603  and  of  1571,  and  the 
Injunctions  of  Edward  6  and  Queen  Elizabeth,  I  have  no 
doubt  as  to  the  meaning  of  the  word;  that  the  article  was 
meant  to  be  a  Table  in  the  popular  sense  of  the  word,  and  on 
that  ground  I  should  have  no  difliculty  in  holding  that  the 
Faculty  in  this  case  could  not  be  issued  by  the  Court. 


This  is  not 
■  CofDmimion 
TMe. 
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Jam.  31.  But  there  are  one  or  two  other  points  to  whidi  the  Comt 

Fm^bier  w     ^^^  advert^  and  a  few  very  short  observations  will  dispose 

LUe^fidiL  of  them.  And,  first,  with  reference  to  certain  other  direc- 
tions given  in  the  Book  of  Common  Prayer :  it  was  stated  in 
the  Argument,  and  strongly  relied  on»  that  the .  ornaments 
of  the  church  are  directed  to  be  retained  as  they  were  in 
the  second  year  of  King  Edward  6,  and  as  there  could  be 
no  doubt  that  stone  Altars  were  then  used  in  the  chordies, 
therefore,  the  Communion  Table  being  an  ornament,  a  Table 
of  this  kind  might  be  admitted.  An  answer  to  this  aigo- 
ment  would  be,  that,  if  it  were  true^  Communion  Tables 
have  no  business  in  churches  at  all ;  if  they  are  ornaments, 
and  the  ornaments  of  churches  were  to  be  the  same  as  they 
were  in  the  second  year  of  the  reign  of  Edward  6^  when 
stone  Altars  were  in  use^  this  would  be  sufficient  to  autho- 
rize the  Court  to  refuse  the  Faculty,  for  the  Faculty  is 
prayed  for  a  *'  Communion  Table/'  and  not  for  an  Altar ; 
the  churchwardens  knew  what  would  be  the  fate  of  an  ap|^- 
cation  for  a  Faculty  to  erect  an  Altar,  because  it  would  be 
apparently  directly  in  the  teeth  of  the  Rubric  directing  that 
the  '*  Table  "  should  stand  in  the  chancel  or  in  the  body  of 
the  church.  They  could  not,  therefore,  ask  for  a  Faculty 
for  this  article  under  the  name  of  an  Altar*  But  there  is  a 
further  observation  upon  this  part  of  the  Argument.  It 
never  could  be  the  meaning  of  the  framers  of  the  Rubric, 
that  the  ornaments  of  the  church,  including  Altars,  should 
remain  in  the  same  state  as  they  were  in  the  2nd  £dward 
6 ;  that  they  should  have  given  this  as  a  direction,  in  the 
teeth  of  the  orders  from  time  to  time  issued,  that  no  Altars 
should  be  erected.  Therefore,  on  this  ground,  I  should  hold 
that  no  case  had  been  made  out.  But  no  authority  has  been 
stated  to  me  to  shew  that  Altars  and  Communion  Tables  are 
considered  as  ornaments.  If  I  understood  the  learned 
Counsel,  he  referred  to  Durandus  as  an  authority ;  but  Du- 
randus  is  an  authority  the  other  way.  I  have  referred  to 
Durandus,  and  I  find  this  passage  ;*  <'  Porro  ornamenta  Ec- 
cUsUB  in  tribus  consislunt,  scilicet ;  in  ornatu  Ecclestigj  chori^ei 

*  Rationale  Divinor,  Officior.  lib.  1,  c.  2,  fo.  6,  No.  23. 
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AUaris,** — ^in  the  ornaments  of  the  church,  of  the  choir,  and      Jan.  31.- 
of  the  Altar,  not  the  Altar  itself.     He  goes  on  to  describe     r-JTIIl.  ^ 
the  ornaments  of  the  church,  of  the  choir,  and  of  the  Altar :      LUdfiM, 
*'  Omatus  Ecclesia  consistit  in  coriinisy  et  auleist  et  pallets 
sericis  et  purpurets^  et  simiiibus*    Altaris  vero  omatus  con- 
sistit in  capsis,  in  palleis,  in  phylateriis^  in  canddahris^  in 
crucibusy  in  auri/risio,  in  vexilliSf  in  codicibus,  in  vdamini" 
bus,  et  in  corlinis."     So  that  there  are  ornaments  of  the  Altar 
as  well  as  of  the  church :  the  Altar  itself  is  distinguished 
from  the  church.     Durandus,  therefore,  is  an  authority  to 
shew  that  the  Altar  could  not  be  considered  as  one  of  the 
ornaments  of  the  church,  and  as  such  to  remain  as  it  was  in 
the  second  year  of  Edward  6. 

Again,  it  was  asked,  why  stone  Fonts  are  used  and  stone 
Communion  Tables  proscribed  ?  For  an  obvious  reason, — 
that  Altars  were  made  of  stone,  and  therefore  the  supersti- 
tious notions  were  connected  with  the  substance  of  which 
they  were  composed,  whereas  such  superstitious  notions  did 
not  attach  to  the  Font ;  to  the  one,  superstition  attached  with 
relation  to  the  material,  and  to  the  other,  no  superstition 
attached  on  that  account,  and,  as  I  have  said  over  and  over 
again,  it  was  in  order  to  remove  superstitious  notions  that 
the  alteration  was  made. 

Another  reason  was  urged  why  I  should  direct  this  Fa- 
culty to  issue,  namely,  that  from  the  great  expense  of  erect- 
ing Tables  of  this  description,  or  Altars  of  this  description 
(whichever  they  may  be  called),  the  instances  would  proba- 
bly be  few.  I  am  not  so  dear  upon  this  point  as  the  learned 
Counsel  seems  to  be.  If  in  this  case  the  Court  decided  that 
this  was  a  Communion  Table,  I  do  not  know  that  other  indi- 
viduals, equally  liberal  with  the  unknown  gentleman  who 
has  given  this  article  to  the  church  at  Cambridge,  with  the 
same  liberality,  and  possibly  with  less  innocent  intentions, 
may  not  offer  to  other  parishes  similar  gifts ;  and  cases  have 
been  mentioned  of  churches  in  which  there  are  stone  Tables 
of  a  similar  description,  and  of  recent  erection,  and  I  do  not 
know  how  far  it  would  operate.  But  whether  it  be  so  or 
not,  unless  it  were  a  matter  within  the  discretion  of  the 
Court,  and  unless  I  were  satisfied  that,  in  the  eye  of  the 
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Jak.  31.      Ulw,  this  18  entitled  to  be  conridered  a  ComniunioD  Table 
j.^jTr  within  the  Rubricn  and  Canons  of  the  Church,  I  shoukl  not 

dtefifitU.  be  justified  in  confirming  this  Faculty.  It  muat  be  made 
out  to  me  that  this  is  a  Communion  Table  within  the  mean- 
ing of  the  Rubrics  and  Canons.  I  should  undoabtedlj  he 
very  unwilling  to  disturb  what  has  been  done,  or  interfers 
with  the  local  Ordinary,  if  the  Court  could  see  that  it  had 
authority ;  but  my  opinion  is*  that  this  is  not  a  Conainunion 
Table  within  the  Rubrics  and  Canons,  and  in  that  caae  it  ii 
quite  impossible  to  grant  a  Faculty,  or  to  confirm  the  Fa- 
culty decreed  by  the  Court  at  Ely.  •  The  Court  mnat  be 
satisfied  beyond  all  doubt ;  no  doubt  must  exist,  for  if  eren 
a  doubt  existy  I  could  not  direct  a  Faculty  to  issue. 

I  am,  therefore,  of  opinion,  on  this  part  of  the  case,  that 
I  must  reverse  the  sentence  pronounced  by  the  Chanorilor 
of  the  Diocese  of  Ely,  under  the  advice  and  asaistunce  of  his 
learned  Assessor. 
The  Credence     The  other  point  to  be  considered  is  as  to  the  Credesos 
Table.  Table.    Now  I  have,  in  the  first  place^  endeavounMl  to  re- 

fer to  precedents ;  but  I  do  not  find  sufficient  infoniMitionto 
enable  me  to  judge  when  these  Tables  were  first  introduced 
into  churches,-— the  Roman  Cathdic  diurchee  and  the  Eng- 
lish churches.  It  is  clear  that  they  were  in  use  at  the  time 
of  Archbishop  Laud,  and  before  his  time,  because  he  refers 
to  this  as  one  of  the  articles  of  accusation  against  him,  and 
justifies  himself  by  representing  that  this  Table  had  been 
used  by  his  predecessors,  and  amongst  others  by  Bishop 
Andrews,  and  he  assigns  these  reasons  for  the  use  of  it  : 
first,  that  the  Communion  Table  itself  was  small,  so  that 
there  was  hardly  room  enough  for  the  Elements  to  stand 
conveniently  upon  it ;  and,  in  the  next  place,  that  he  found 
it  in  use  at  the  time  he  came  there,  and  no  exception  had 
been  taken.  The  Court  considered  that  this  was  strong 
proof  of  his  desire  to  introduce  Popish  rites  and  ceremo- 
nies, though  he  only  persevered  in  the  use  of  things  used  bj 
some  of  his  predecessors. 
The  term  it-  Now  the  derivation  of  the  word  '*  Credence  Table  '*  ii 
admitted  by  the  Counsel  on  both  sides  to  be  Italian,  and  it 
is  said  to  mean,  as  Archbishop  Laud  calls  it,  <<  a  side-board." 
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The  question  is  not  of  much  importance  in  itself,  in  the       Jav.31. 
view  of  the  Court ;  but  in  Adelung's  Gemum  Dictionary     jr_I^!L 
we  have  the  following  definition  of  the  word :—  LiiABML 

CredenzMf  verb.  reg.  act.,  firom  the  [talian  **  credenzare^^*  to 
taste  beforehaod  the  meats  and  drink  before  tbev  are  offered  to  be 
enjoyed  by  another:  an  ancient  court  practice,  which  was  performed 
by  the  cupbearers  and  car\'erB,  who  for  this  reason  were  also  called 
^  credenzerJ**  Hence,  also,  the  credenz  teller—eredtnoe  plate — on 
which  the  cupbearers  credenced  the  wine ;  and,  in  general,  a  plate 
on  which  a  person  offers  any  thing  to  another.  The  credenz  tisehe^ 
credence  table,  a  sideboard,  an  arti6cial  cupboard  with  a  table, 
for  the  purpose  of  arranging  in  order  and  keeping  the  drinking 
apparatus  therein.  From  a  difierent  sense  of  the  word  credetusa 
(in  medifeval  Latin,  credential  the  expression  credennhsehreiben  or 
creditio,  credence-writing  or  credential^  signifies  as  much  as  Let- 
ters of  Credit,  or  testimonials,  particularly  those  of  an  ambassador 
or  minister. 

This  may,  perhaps,  afford  the  best  authority  for  the  ap-  its  use  and 
plication  of  the  term  '« Credence  Table  "  to  the  side-teble  on  •PPlic^i<»- 
which  the  elements  were  placed  before  consecration.  But  I 
do  not  find  any  mention  of  it  amongst  any  of  the  articles 
which  are  to  be  provided  by  churchwardens  for  the  celebra- 
tion of  the  Sacrament.  In  the  Greek  and  Latin  churches,  it 
would  seem  that  something  of  the  same  kind  was  in  use, 
under  another  name,  for  it  is  mentioned  by  Nicholls,  on  the 
Book  of  Common  Prayer,  under  the  name  of  Prothetis. 
And  in  the  pamphlets  to  which  I  have  already  alluded,  I 
find  a  discussion  upon  this  subject, — The  Holy  Aliar,  Name 
and  Things  and  the  answer  to  it  by  Dr.  Heylin.  They  differ 
as  to  the  place,  but  they  agree  as  to  the  name,  UpoOetrigy  that 
is,  a  table  of  proposition  or  preparation.  In  The  Holy  Altar ^ 
Name  and  Things  is  the  following  passage :  '^  In  the  Biy/ia,  or 
chancel,  there  be  two  Altars,  whereof  the  greater  stands  in 
the  midst  of  that  room,  and  the  lesser  close  by,  at  the  left 
side  of  the  greater;"  and  he  refers  to  Gentian  Hervet  • 
"  There  be  in  those  churches  two  altars ;  the  greater  is  in 
the  midst,  and  called  the  Holy  Table ;  the  lesser  is  called 
the  Prothesis,  or  Table  of  Proposition,  saith  the  setter-forth 

VOL.  III.  4   F 
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jAir.  31.      of  the  Greek  and  Latin  Liturgies."    This  is  thus  commented 
/«.J^T.    "P<»  by  Dr.  Heylin  :■ 


.* 


LMtfUH 


That  which  you  tell  us  from  the  Greek  charches  is  indeed  con- 
siderahle,  if  it  were  as  tnie.  You  tell  us  of  Gentian  Herretot — 
that  in  the  Biffio,  or  chancel,  there  be  two  Altars,  whereof  the 
greater  stands  in  the  midst  of  that  room,  and  the  lesser  close  by, 
at  the  left  side  of  it.  Yet  Bishop  Jewell,  in  his  13th  article,  bein^ 
of  the  Plurality  of  Masses,  cites  many  of  the  ancient  Fathers  thst 
say  there  is  but  one  Altar  in  every  church,  and  then  concludes 
with  Gentian  Hervet : — "  In  GroBcorum  templis  vnum  tanttm  at 
akarey  idque  in  medio  chore  aut  PresbyterioJ*  Genebrard,  whom 
you  bluntly  call  **  a  setter-forth  of  the  Greek  and  Latin  Litorgies/* 
has  told  us  such  a  tale  as  will  msrre  all  your  markets.  He  divides 
the  church  into  five  parts :  Bii^oyiov,  the  Holy  Tabernacle,  so 
called  quod  pradibus  scandatur,  because  it  is  mounted  up  by 
steps;  and  this  is  entered  into  by  none  but  priests.  Now  for  the 
A  Iters  which  he  speaks  of.  They  stood  not  as  you  make  them  stand, 
tv  uporcc^,  in  the  quire  or  chancel,  distinctly  and  properly  so  called, 
and  much  less  in  the  middle  of  it,  but  in  the  upper  part  thereof, 
mounted  up  by  steps,  and  severed  from  the  rest  by  a  rail  orcortain, 
which  place  was  therefore  called  ro  Bi|ft<r, — that  is,  the  Altar- 
place.  The  ^vtrioffTfipiov,  or  (tUariumy  which  before  we  spoke  of  :— 
**Illie  sunt  duo  aUariay* — ^there,  in  that  upper  end,  above  the 
steps,  stood  those  two  Altars  (though,  indeed,  one  of  them  was  no 
Altar,  but  a  Table  only, — a  Table  either  of  Proposition  or  Prepa- 
ration, no  great  matter  which)  which  you  talk  of — not  in  the 
middle  of  the  chancel,  as  you  falsely  say — and  there  the  greater 
of  the  two  did  stand  in  medio — in  the  middle,  between  north  and 
south,  as  they  still  continue ;  the  lesser,  which  he  calls  the  Pro- 
thesis^  standing  on  the  left  side  thereof;  and  thereon  stood  the 
bread  appointed  to  be  consecrated  until  it  was  offered  on  the 
Altar. 

This  shews  what  was  the  Credence  Table  in  use  in  the 
Greek  and  Latin  Churches,  and  that  it  was  not  the  same  as 
that  at  Lambeth.  But  I  do  not  find  a  description  of  this 
Table  in  any  other  churches  of  this  country,  in  any  other 
writer.  I  do  find  that  in  the  churches  mentioned  as  having 
been  consecrated  by  the  Bishop  of  Bangor,  in  1 843 — ^there 
were  two  of  them — there  is  a  Credence  Table ;  both  are  in 

*  Anlidot,  Lincoln,  sec.  2,  c.  8,  p.  1 13. 
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the  same  parish,  and  were  consecrated  by  him :  thej  are      Jan.  31. 
structures  of  modem  erection.     But  I   find  that  a  stone     «  "nil- 

1        1  rayUmtr  v. 

Table  has  been  placed  in  one  church  of  recent  construction,  LUel^fiM 
consecrated  by  the  Archbishop  of  Canterbury,  and  an  argu- 
ment has  been  addressed  to  the  Court  upon  it,  not  only  ad 
hoininemy  but  ad  judiceniy — I  mean  the  chapel  at  Roehamp- 
ton,  the  Court  having  assisted  at  the  consecration  of  that 
chapel  by  the  Archbishop  of  Canterbury,  and  it  has  been 
told  that  it  was  a  half- judicial  act.  I  can  only  say  that  I 
knew  nothing  of  that  chapel,  or  of  what  it  contained,  till  I 
entered  it  at  the  moment  of  consecration.  I  was  never  con- 
sulted as  to  the  consecration,  and  I  cannot,  therefore,  take 
blame  to  myself  unless  it  had  been  specially  brought  to  my 
notice  that  the  chapel  contained  a  stone  Table  not  sanctioned 
by  the  Canons  and  Rubrics  of  the  Church,  or  mentioned  as 
one  of  the  fittings  to  be  provided  for  the  chapel. 

I  am  of  opinion,  therefore,  that  the  Credence  Table  must    Subject  to  tbe 
follow  the  same  principle  as  the  other,  for  though  it  may  be  "•"*  pnnap  e. 
in  use  in  the  Greek  and  Latin  Churches,  it  forms  no  part  of 
the  fittings-up  or  ornaments  of  our  churches,  and  is  not  to  be 
considered  a  Communion  Table,  or  part  of  a  Communion 
Table,  in  the  proper  meaning  of  the  term. 

I  have  no  doubt  that  many  more  cases  may  be  found  in 
which  such  Tables  have  been  admitted;  but  we  are  not 
aware  of  the  circumstances  attending  their  erection  in  the 
churches.  Whether  there  would  be  any  thing  to  justify  the 
Court  in  ordering  their  removal  is  another  question;  it 
might  not  be  necessary  for  this  Court  to  interfere  with  the 
local  jurisdiction  of  the  Chancellor  of  Ely  in  this  case  by 
directing  the  removal  of  this  structure ;  but  the  application 
made  to  this  Court  is  to  sanction  the  erection,  to  pronounce 
by  a  judicial  act  that  this  is  a  proper  Table.  This  is  the  first 
time,  I  believe,  in  which  the  Court  has  been  called  upon  to 
pronounce  that  this  is  a  legal  Communion  Table,  and  unless 
it  be  satisfied  that  it  is  so,  the  Court  cannot  sanction  it  by  its 
Faculty  ;  for  if  it  did  so,  the  consequence  would  be,  that  its 
decision  would  apply  to  all  other  cases.  I  cannot  do  more  in 
this  case  than  refuse  the  Faculty  ;  I  cannot  direct  the  church- 
wardens to  remove  the  structure — that  is  a  different  matter  ; 
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Jam.  31.      all  I  can  do  at  present  is  to  refuse  to  ccmfirm  the  Faculty 
jj,  "Tj"        issued  by  the  Court  below, — that  is  the  utmost  extent  to 
rj^mij^'     which  I  can  go^  and  that  is  the  extent  to  which  I  am  bound 
to  go^  from  a  conscientious  impression  in  my  own  mind  that 
it  never  was  the  intention,  fVom  the  time  of  the  ReformatioD, 
when  stone  Altars  were  directed  to  be  removed,  to  aanctioo 
articles  of  this  description,  so  constructed— ^or  I  cannot  con- 
ceive how  it  differs  from  an  Altar  in  a  Roman  Ca^Mxiic 
church,  except  that  it  has  not  received  consecratum ;  with 
the  exception  of  this»  having  two  open  fronts  and  two  up 
right  slabs,  it  does  not  materially  differ  from  the  Tombs  of 
the  Martyrs,  as  described  by  Cardinal  Bona ;  and  when  I 
asked,  in  the  course  of  the  Argument,  for  what  purpose 
those  spaces  were  left,  I  was  told  that  it  was  to  make  it  Xoxk 
more  like  a  Table.   I  apprehend  that  this  cannot  be  the  case: 
I  cannot  see  how  they  can  make  it  look  more  like  a  Table. 
But  I  am  clearly  of  opinion,  that  this  is  not  a  Table  con- 
formable to  the  Rubric  and  Canons,  and  by  that  law  the 
Appeal  pro-  Court  is  to  be  guided ;  and  consequently  I  am  bound  to  pro- 
and  sentence    ^^^unce  for  the  Appeal,  and  to  reverse  the  sentence  appealed 
reverted :  from ;  and  a  question  remains,  whether  I  cannot  giant  an 

altered  Faculty,  by  the  omission  of  the  20th  item,  the  othen 
not  being  objected  to, — in  the  Report  agreed  to  by  the  Vestry 
in  February,  1844,  and  whether  I  may  not  decree  a  Faculty 
so  altered  to  issue.  I  can  see  no  reason  why  the  Court 
should  not  direct  that  a  Faculty  may  issuct  not  in  the  precise 
form  of  the  present  Faculty,  but  so  as  to  exclude  the  words 
respecting  the  Communion  Table  and  the  Credence  Table. 
If  there  is  no  objection  to  so  framing  it,  that  would  be  the 
decree  of  the  Court, 

Another  question  remains  for  the  Court  to  dispose  of,  and 
that  is  the  question  of  costs.  Now  this  is  a  proceeding  in 
which  the  Chancellor  of  the  diocese  of  Ely  would  have 
granted  an  illegal  Faculty  but  for  this  appeal ;  the  proceed- 
ings in  the  Appellate  Court  roust  be  put  in  motion  by  some* 
body,  and  by  the  decision  of  this  Court,  the  Court  of 
Appeal,  the  sentence  in  the  inferior  Court  has  been  re- 
versed, and  the  Appellant  has  succeeded  in  his  Appeal. 
Now  he  was  forced  to  come  here  for  the  purpose  of  having 
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the  sentence  reversed^  and  the  Court  would  fall  short  of     Jau.  31. 
doing  justice  if,  in  reversing  the  sentence,  it  did  not  con-i        JiZZ. 
demn  the  Respondents  in  the  costs  of  the  Appeal.    No  costs      LUc^fidd! 
were  given  in  the  Court  below.     As  the  sentence  is  an  erro- 
neous sentence  in  the  opinion  of  this  Court — liable,  however, 
to  be  overruled  by  anotlier  Court, — I  am  bound,  in  justice  to 
Mr.  Faulkner,  to  condemn  the  churchwardens  in  the  costs  of  with  costs, 
the  proceedings  on  the  Appeal. 

Proctors :    Blackburn^  for  the  Appellant ;  Skephardy  for  the 
Respondents. 


H^tgj^  erourt  of  a&mtriilts. 

February  4. 

The  *^  Ranger." — Aci  on  Petition, — The  brig  Ranger,  Salvage.  — 
from  London  to  Stockton-upon-Tees,  on  the  7th  of  October,  ^£2)^]^' 
about  10  A.M.,  was  observed  in  the  vicinity  of  the  Hales-  through  negli* 
borough  Sand,  off  the  coast  of  Norfolk  (which  she  once  |^g^  *^^^^* 
actually  touched) ;  whereupon  the  fishing  lugger  Samaritan  ingsalyage pro- 
put  off  to  her  assistance,  considering  the  brig  to  be  in  a  ^^^^  •'  •<>">« 
\  ..  ^   M        ,  .1/.         1     "•''  to  her  as- 

dangerous  situation,  and  that  the  persons  on  board,  from  the  sistance,    hav- 

motions  of  the  vessel,  were  ignorant  of  their  danger.     The  '"^  fS^  w»- 
^«  1.  ^.t        ^.1.  .        .1  i.1     •on  to  helieve 

fishermen  did  not  board  the  brig,  owing  to  the  state  of  the  ahe  would  re- 
weather  ;  but,  as  they  alleged,  they  hailed  her,  and  gave  *l^«  **»  ^"' 
directions  by  which  she  was  extricated  from  her  peril.  It  was  over  when  they 
not  denied  that  the  Ranger  was  in  a  state  of  danger  when  reached  the 
she  touched  the  sand,  nor  that  there  was  merit  in  the  lugger  ^;^^  nosalva^ 
in  hastening  to  her  assistance ;  but  (as  the  Court  suggested  at  remoneration 
the  outset)  the  question  was,  whether  the  lugger  came  up  in  ^  which  can 
time  to  render  assistance,  or  whether  the  brig  was  in  a  state  he  given  only 

of  safety  at  the  time  it  came  up.  Lc'tuaTfy "^f 

The  Court  (at  its  own  suggestion)  was  assisted  by  Trinity  dered   to  the 

'*'  Captain  Hayman  and  Captain  Farquhanon. 
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Fib.  i  Jenner,  D.,   and  H.  NichoU,  D.,  for  the   mIvots  ;   Sir 

^j~^        John    Dodson^    Q.  A.,   and    jB.   Pkiliimore,    D.,    for    the 


owners* 


JoDQMnrr.  Dr.  Lushinoton. — In  all  these  cases^  the  first 

tion  189  whether  any  salvage  service  has  actually  been  ren- 
dered by  the  party  who  claims  a  reward.  If  any  salvage 
service  has  been  rendered^  it  may  be  that  persons  who  have 
exerted  themselves  to  accomplish  the  service,  thoagh  they 
were  not  so  fortunate  as  to  come  up  in  time,  may  be  let  in 
collaterally  to  a  share.  But  I  am  not  aware  of  any  case  in 
which^  however  meritorious  the  exertion  or  great  the  risk, 
this  Court  has  taken  upon  itself  to  award  any  remuneratioii 
unless  actual  assistance  was  conferred  upon  the  party  pro- 
ceeded against.  It  is  not  a  question  whether  at  any  time 
there  was  danger  or  not ;  it  is  not  a  question  whether  the 
salvors  risked  their  property  jmd  their  lives  ;  but  the  foun- 
dation of  the  jurisdiction  and  authority  of  the  Court  is,  a 
service  actually  rendered.  Taking  this  view  of  the  case,  I 
was  induced^  at  the  commencement  of  the  Argument,  to 
state  to  the  Counsel  the  real  issue  to  be  determined,  namely, 
assuming  the  facts  alleged  by  the  salvors,  whether  they 
arrived  at  a  period  of  time  to  enable  them  to  afford  beneficial 
assistance  to  the  vessel  proceeded  against. 

We  are  of  opinion  that  the  Ranger  was  in  danger  when 
she  struck  upon  the  sand ;  that  the  danger  was  at  an  end 
when  she  got  into  deep  water ;  that  the  people  in  the  lugger 
had  good  reason  to  believe  that  the  Ranger  would  require 
assistance ;  that  they  ran  some  risk  in  crossing  the  sand  to 
render  assistance  ;  but  that  the  danger  was  over  before  the 
lugger  reached  the  Ranger.  It  is  not  necessary  to  enter 
into  all  the  particulars  of  the  evidence  which  have  led  us  to 
this  result.  It  is  the  opinion  of  the  Trinity  Masters^  looking 
at  all  the  facts  of  the  case,  that  the  Ranger  was  free  from 
the  sand  before  the  lugger  approached  to  render  any  assist- 
ance ;  and  if  so  free  from  the  sand,  it  is  clear  from  the  other 
facts  of  the  case,  that  nothing  was  required  at  the  hands  of 
the  lugger,  for  it  is  an  admitted  fact,  that  there  were  on 
board  the  Ranger  two   persons   competent    to   direct  her 


Kwngtt, 
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course  in  a  proper  direction,  namely^  the  mate  and  Mr.Dar-       Fu.  4. 
veil,  the  master  of  another  vessel. 

It  being  so^  it  is  impossible  that  the  Court  can  pronounce 
for  any  salvage  remuneration ;  but  when  I  consider  that  it 
was  by  nothing  less  than  negligence  on  the  part  of  those  on 
board  the  Ranger  that  the  vessel  was  brought  into  the  diffi- 
culty in  which  she  was  placed,  and  which  difficulty  it  was 
that  occasioned  the  people  in  the  lugger  to  run  the  possible 
risk  of  the  lugger  and  the  lives  of  those  on  board ;  though 
this  is  not  a  sufficient  ground  for  awarding  a  salvage  remu- 
neration^— for  there  can  be  no  salvage  remuneration  awarded     No  remune- 
where  no  salvage  service  has  been  performed,— it  is  ample  w^th^^^ti 
enough  not  only  to  justify,  but  to  require,  that  the  ex-  to  be  paid  by 
penses  of  the  lugger  should  be  paid  by  the  owners  of  the  ^®  owners. 
Ranger, 

Proctors :   Jenner^  for  the  alleged  salvors ;   Glenniey  for  the 
owners. 


The  Sbrhassan  Pirates. — Act  on  Petition. — This  was  To  entitle 
a  question  as  to  the  adjudication  of  bounty,  under  the  Stat,  ^rews  of  H.M. 
6  Geo.  4,  c.  49,  for  the  capture  and  destruction  of  pirates,  ships  to  bounty, 
Lieut.  Wilmot  Horton  was  sent  by  order  of  Captain  Keppel,  q^J^a  ^  49 
H.M .8.  Dido,  in  search  of  pirates,  in  the  Eastern  Seas.  For  for  the  capture 
the  purpose  of  assisting  him,  he  was  accompanied  by  Mr.  ^^  ©f  SSitwu 
Brooke,  a  gentleman  acquainted  with  the  Malay  language,  it  is  not  neces- 
On  the  coast  of  Borneo,  they  fell  in  with  some  prahus,  "^♦es'^hodd 
which  Mr.  Brooke  was  of  opinion  were  not  ordinary  pirati-  be  such  by  re- 

cal  vessels,  but  he  did  not  know  what  they  were.     Signals  P"^"    occupy. 

'  a.  ,  tion,   pursuing 

and  other  measures  were  adopted  to  prevent  a  conflict  and  piracy  as  their 

unnecessary  bloodshed.  The  people  on  board  the  prahus^  »ole  business, 
however^  commenced  an  attack  on  the  boats ;  the  result  of  em  Seas,  how- 
the  action  was,  that  several  of  the  prahus  were  captured,  and  «▼«'»  ««ch  «••« 
fi fly- five  of  their  crews  killed  or  taken.  The  number  on  ^^^  its  own 
board  the  prahus  was  supposed  to  be  120.  merits  and  cir- 

Addams,  D.,  moved  for  the  adjudication  of  the  bounty  . 
given  by  the  Act. 

^tV  J.Dodson,  Q.A.,  for  the  Crown.— The  affidavits  are  all 
dated  at  Singapore,  where  there  is  an  Admiralty  Court,  and 
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no  attempt  was  made  to  obtain  the  bounty  by  a  decree  of 
that  Court.  The  persons  in  the  prahus  were  not  treated  as 
pirates,  and  primd  facie  were  not  of  a  piratical  character. 
It  IS  pUin  that  they  were  not  r^^lar  piratei^  that  iSy  by 
occupation.  They  might  not  be  able  to  diatingpiah  the 
British  flag,  and  might  not  intend  to  attack  it. 

Dr«  Lushinoton. — The  only  question  ia,  whether  or  not 
the  attack  made  on  the  British  pinnace  and  the  other  two 
boats  was  so  made  as  to  be  properly  denominated  an  act  ef 
piracy. 

The  Statute  has  this  preamble :  ^'  Whereas  it  is  expedient 
to  give  encouragement  to  comman4er8y  ofiBcers,  and  crews  of 
Her  Majesty's  ships  to  attack  and  destroy  shipa*  ressels,  or 
boats  manned  by  pirates^  or  persons  engaged  in  acta  of 
piracy."  Now  it  appears  to  me  that  it  was  the  intentioo  of 
the  Legislature  to  comprehend  all  acts  of  piracy  by  whom- 
soever committed,  and  that  it  is  not  necessary,  in  order  to 
found  a  claim  to  the  reward  given  by  the  Statute,  that  the 
persons  should  carry  on  piracy  as  a  regular  oocapation,  but 
that  it  was  intended  to  give  a  similar  reward  to  her  Majesty's 
vessels  when  they  happened  to  be  engaged  widi  any  per- 
sons whatsoever  who  were  engaged  in  piratical  occupations ; 
and  the  only  question  is,  whether  the  acts  committed  by 
these  persons  at  the  time  were  acts  of  piracy  or  not. 

It  appears  to  me,  that  every  proper  measure  was  adopted 
to  prevent  the  consequences;  yet,  regardless  of  conse- 
quences, and  for  no  reason  that  I  can  understand,  to  justify 
their  conduct,  these  people  persisted  in  their  attack  on  the 
British  force,  and  it  weighs  less  than  nothing  to  say  that 
they  were  incapable  of  distinguishing  the  British  flag,  and 
that,  if  they  had  known  it,  they  would  not  have  attacked  it ; 
because  if  they  were  prepared  and  ready  to  commence  an 
attack  upon  any  other  persons,  it  shews  that  they  were  of  a 
piratical  character.  But  it  appears  that  an  ambush  was 
placed  on  shore,  to  cut  off  the  detachment  in  case  they  should 
land;  and  it  can  make  no  difference  whether  they  were  in- 
habitants of  that  or  any  other  island.  Nor  is  it  to  be  sup- 
posed that  the  name  of  pirate  does  not  attach  to  persons  on 
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shore,  but  merely  to  persons  at  sea,  who  must  have  some  Fkb.  4l 
residence  on  shore,  in  the  same  way  as  those  who  infested 
the  West-India  seas,  some  years  ago,  and  who  resided  at 
Cuba.  I  see  nothing  to  induce  me  to  doubt  the  true  con- 
struction of  the  Statute*  I  am  not  disposed  at  any  time  to 
carry  the  construction  of  the  Statute  beyond  its  true  mean- 
ingi  or  to  give  a  reward,  however  meritorious  the  service, 
unless  the  Statute  empowers  me  to  do  so ;  but  I  consider 
that,  in  this  case^  the  Act  has  made  it  my  duty  to  pronounce 
that  the  bounty  is  due. 

I  wish  it  to  be  understood  that,  in  pronouncing  for  the 
bounties  on  the  present  occasion,  it  cannot  be  made  a  pre* 
cedent  for  cases  where  the  circumstances  are  different.  In 
the  seas  where  this  transaction  took  place,  there  is  every 
species  of  distinction  to  be  found.  There  are  persons  who 
carry  on  the  business  of  pirates,  and  whose  sole  occupation 
is  piracy  ;  there  are  others  who  resort  to  it  only  at  particular 
periods,  and  there  are  persons  who  only  at  certain  opportu- 
nities shew  a  disregard  of  all  rights,  and  avail  themselves 
of  circumstances  to  commit  piracy.  Every  one  of  these 
cases  must  depend  on  its  own  merits,  and  on  the  locality 
where  the  transaction  took  place. 

I  am  of  opinion  that  the  parties  are  entitled  to  the  boun- 
ties they  claim.     It  appears  that  there  were  120  pirates  on  '^o'*"*^*"  ■**■• 
board  the  vessels  at  the  commencement,  and  for  fifly-five, 
captured  or  destroyed,  they  are  entitled  to  the  higher  rate 
of  bounty. 

Proctors : — Rothety^  for  the  Claimants ;  F,  H»  Dyke  {Queen* » 
Proctar)y  for  the  Crown. 


Bounty  pro- 


Vrrrogatibe  itrourt  of  eanuvbuvp. 

February  5. 

Bunny  and  Slocock  v.  Hbmsted. — Cause. — This  was      A   testator, 
a  cause  of  proving  a  codicil  to  the  will  of  Mr.  Robert  Gil-  ^J?"*  T***  • 

J  in*  -rfr^T^  -»    r^     r^t  .«  ^*"      *"*i      tWO 

der,  by  Messrs.  £.  B.  Bunny  and  C.  Slocock,  the  executors  codicils  there- 
named  in  the  will,  against  the  widow,  since  deceased,  and,  ^»    makes    a 
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FxB.  5c  upon  her  death,  against  Mm,  Sarah  Ann  Hemtted,  their 
-j~~  daughter.  The  deceased,  in  September,  1844),  execoted  a 
HrnSed,  will  (very  long  and  technical),  which  waa  drawn  by  Mr. 
thifd  cod'  I  ^^^^  Bunny,  his  solicitor*  On  the  18th  May,  1841,  he  exe- 
confirming  the  cuted  a  codicil  to  that  will,  also  drawn  by  Mr.  Banny.  In 
will  (the  dis-  ^  ig42  the  deceased,  having  been  ditsadsfied  with  Mr. 
which  had  been  Bunny,  resorted  to  Mr.  R.  F.  Graham,  another  solicitor,  who 

altered  by  the  ^        ^  codicil  for  him,  which  was  executed  on  the  10th  May, 
second  codicil),  ,  ,«/^      ,       ,  *         .  ,        ./ 

but  describing  1842.     In  June,  1842,  the  deceased  again  resorted  to  Mr. 

such  third  co-  Graham,  to  make  another  testamentary  instrument :  but  Mr. 

dicil     as        a 

further  and  se-  Graham,  considering  the  deceased's  faculties  to  have  become 

amd  codicil:"  jmpaiped,  declined  to  take  his  instructions.     The  deceased 
Held,  that  all    .  *^  w      i     /  o  •  i.  j 

the  papers  were  thereupon  went  to  Mr.  Jere  Bunny  again,  who  prepared  a 

entitled  to  pro-  codicil  from  the  dictation  of  the  deceased,  the  instructions 
feet  being  mat-  ^>"g  taken  down  as  "  Instructions  for  Alterations  in  the 
ter  of  construe-  Will  of  Robert  Gilder,  Esq  ;"  but  Mr.  Bunny,  not  being 
aware,  or  apprized  by  the  deceased,  that  a  codicil  had  been 
executed  in  May,  1841,  drew  the  instrument  as  a  seamd 
codicil  to  the  will.     This  ctxlicil,  the  paper  in  question,  was 
executed  on  the  6th  July,  1842. 
Codicil    of     The  codicil  of  10th  May,  1842,  began :  "  This  is  a  second 
May.  184.2.       codicil  to  the  last  will  and  testament  of  me,  Robert  Gilder, 
of  the  parish  of  Speen,  in  the  county  of  Berks,  gentleman, 
which  will  bears  date  the  5th  day  of  September,  1840,  and 
my  first  codicil  thereto  bears  date  the  18th  day    of  Mav, 
1841."     It  revokes  the  pecuniary  legacy,  **if  any,"  given 
by  the  will  to   his  wife,  and  in  lieu  gives  her  a  legacy  of 
£200;  it  increases  the  annuity  given  by  the  will  to  the  wife 
from  £100  to  £200  ;  it  directs  the  annuity  of  £20  provided 
by  the   will  to   Mrs.  Clark  to  be  paid  out  of  his    personal 
estate,    and  not  out  of    his  real   estate ;    it  increases    the 
annuity  given  by  the  will   to   Mary  Pointer  from    £100  to 
£200 ;  it  revokes  the  annuity  provided  by  the  will  for  Ann 
Smith  (lately  deceased),  and  all  the  remainders  over,  and  di- 
rects the  money  intended  to  be  raised   for   securing  that 
annuity  to  fall  into  the  residue  of  the  personal  estate ;  it 
revokes  the  devises  in  the  will  of  three  houses,   and  all 
trusts  affecting  the  same,  and  devises  them  to  his  executors 
in  trust  for  Ann  E.  Long,  and  at  her  death  without  issue,  for 
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Sarah  Ann   Hemsted,  and  at  her  death  without  issue,  to        Fxb.  5. 
Ann  Smith,  and  at  her  death  without  issue,  to  Selina  Plank      _. 
and  her  heirs  absolutely ;  it  revokes  all  the  devises  and  die-      HemiUd. 
positions  in  the  will  and  first  codicil  as  to  a  freehold  house  in 
Speen,  and  devises  it  to  his  executors  upon  trust  for  his 
wife  during  widowhood,  and  at  her  death  or  second  mar- 
riage, for  A.  £.  Long,  and  at  her  death  without  issue,  for  S. 
A.  Hemsted,   and  at   her  death   without  issue,   for  Ann 
Smith,  and  at  her  death  without  issue,  for  Selina  Plank  and 
her  heirs  for  ever ;  and  it  confirms  <^  my  said  will  and  my 
said  first  codicil  thereto,  except  as  aforesaid." 

The  codicil  of  6th  July,  1842,  commences:  ^' This  is  a  Codicil  of 
further  and  second  codicil  to  the  last  will  and  testament  of ''^^'  *^*' 
me,  R.  G.,  &c.,  which  will  bears  date  on  or  about  the  5th 
day  of  September,  1840."  It  revokes  the  bequest  of  the 
household  furniture,  &c.  in  the  testator's  dwelling-house, 
given  by  the  will  to  the  wife  for  life,  and  at  her  death  to  the 
daughter,  Sarah  Ann  Clark  (since  Hemsted)  absolutely,  and 
bequeaths  the  same  to  his  executors  in  trust  for  Ann  £. 
Long  absolutely  ;  it  increases  the  annuity  given  to  the  wife 
by  the  will  from  £100  to  £200;  it  revokes  the  bequest  in 
the  will  of  an  annuity  of  £100  to  Sarah  Ann  Clark  (since 
Hemsted),  and  directs  that  the  sum  to  be  raised  for  such 
annuity  shall  sink  into  the  residue ;  it  revokes  and  varies 
the  devise  by  the  will  to  his  executors  in  trust  of  one  of  three 
houses,  at  Speenhamland ;  in  all  other  respects  it  ratifies 
and  confirms  '*  my  said  last  will  and  testament,  and  my  first 
codicil  thereto,  bearing  date  on  or  about  the  18th  May, 
I84I,"  and  directs  'Hhis  second  or  further  codicil"  to  be 
taken  as  part  and  parcel  of  the  will.  The  attestation- 
clause  is  to  this  effect :  "  signed,  sealed,  published,  and  de- 
clared by  the  testator,  Robert  Gilder,  as  and  for  a  further 
and  second  codicil  to  his  last  will  and  testament,  in  the  pre- 
sence of  us,  who  in  his  presence,  at  his  request,  and  in  the 
presence  of  each  other,  do  hereto  subscribe  our  names  as 
witnesses.     Jere  Bunny,  Henry  Bunny,  Chas.  Wheeler.** 

This  codicil  was  propounded  in  a  Condidii^  which  pleaded 
that  the  deceased  signed,  published,  and  declared  the  same 
as  and  for  a  codicil  to  his  will. 
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The  property  was  about  £15,000. 

Addams,  D^  for  the  executors. — There  is  no  proof  that 
the  last  codicil  was  validly  executed ;  but  if  it  is  entitled  to 
the  probate  of  the  Court,  it  is  no  revocation  of  the  codicil 
of  10th  May,  1842,  which  is  not  denied  to  be  entitled  to 
probate  if  not  revoked  by  the  codicil  of  July,  1842. 

Per  Curiam. — The  first  question  is  as  to  the  latter  codi- 
cil;  I  will  hear  Counsel  in  opposition  to  that,  and  theu  hear 
the  argument  as  to  the  revocation  of  the  other  codicil. 

Addams. — The  question  as  to  the  validity  of  the  codicil  of 
6th  July,  1842,  must  depend  upon  the  evidence  of  Mr.  Jere 
Bunny,  the  drawer ;  that  of  the  other  two  witnesses  on  the 
Condidit  must  be  laid  out  of  consideration.  His  account  of 
its  preparation  is  extraordinary,  and  raises  a  doubt  as  to  the 
testator's  capacity.  In  June,  1842,  the  deceased,  having 
employed  Mr.  Graham  to  make  the  codicil  of  10th  May, 
1842,  which  is  admitted  to  be  valid,  came  to  him  to  make 
another  codicil ;  but  Mr.  Graham  sees  a  decline  in  the  tes- 
tator's faculties,  and  objects  to  take  instructions  from  him 
for  another  testamentary  instrument,  and  the  teatator,  in 
high  dudgeon,  makes  up  his  differences  with  Mr.  Bonny, 
who  prepares  this  codicil  of  the  6th  July,  18429  as  he  states, 
from  instructions  dictated  to  him  by  the  deceased,  who, 
however,  said  nothing  about  the  execution  of  the  second 
codicil.  There  is  no  proof  in  Mr.  Bunny's  evidence  to 
satisfy  the  Court  that,  in  the  condition  of  the  deceased,  this 
codicil  was  the  act  of  a  sane  and  capable  testator. 

R,  Phillimore,  D,,  on  the  same  side. 


JODOMINT. 


Sir  H.  Jennkr  Fust. — The  deceased  was  an  old  gen- 
tleman of  eighty-two  or  more ;  but  as  far  as  regards  his 
testamentary  life,  it  is  all  comprised  between  September, 
1840,  and  6th  July,  1842,  and  unless  there  is  some  reason 
why  he  was  not  competent  on  the  6th  July,  1842,  the  Court 
must  conclude  that,  having  altered  his  complicated  will  on 
the  10th  May,  1842,  he  was  capable  on  the  6th  July,  1842. 
He  possessed  considerable  property,  both  real  and  personal, 
and  in  September,  1840,  he  made  a  very  long  will.  It  is  not 
necessary  for  the  Court  to  go  through  this  long  and  compli- 
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cated  document;  but,  in  May,  1841,  he  made  a  codidl,  Fkb.  5. 
altering  the  dispositions  in  his  will ; — so  that  in  May,  1841,  "" 
he  understood  the  will,  and  again  in  May,  1842,  he  made  HmMtei 
another  codicil,  by  which  he  again  altered  the  disposition  of 
his  property.  On  the  6th  July,  1842,  two  months  after  the 
second  codicil,  he  executed  a  third  codicil,  and  it  is  said 
that,  at  the  time  this  third  codicil  was  executed,  he  was  not 
in  a  state  of  testamentary  capacity.  I  am  not  aware  that, 
between  the  10th  May,  1842,  and  the  6th  July,  1842,  there 
is  any  particular  reason  why  his  mind  should  have  been 
more  affected  than  it  had  been*  There  may  have  been 
some  intervals  in  which  the  intellects  of  the  deceased  were 
impaired,  and  perhaps  more  so  after  dinner,  when  it  was 
his  habit  to  drink  a  good  deal  of  port  wine.  I  have  no 
doubt  as  to  the  evidence  of  Mr.  Graham,  and  that  he  acted 
most  wisely  and  cautiously  in  refusing  to  take  instructions 
for  the  will ;  but  his  evidence  is  only  as  to  the  deceased's 
state  for  two  or  three  days.  The  will  and  first  and  third 
codicils  were  drawn  by  Mr.  Bunny,  the  deceased's  confiden- 
tial solicitor  for  many  years,  and  the  second  codicil  was 
drawn  by  Mr.  Graham.  But  between  May,  1841  and  1842, 
there  had  been  a  coolness  between  Mr.  Bunny  and  the  de- 
ceased, with  reference  to  a  transaction  in  October,  1841, 
when  the  deceased  and  Mr.  Bunny  had  gone  to  Oxford,  for 
the  purpose  of  receiving  some  money  due  on  a  mortgage. 
Mr.  Bunny  drew  out  the  account,  and  the  deceased  received 
the  money  ;  but  there  was  a  delusion  or  an  illusion  in  the 
mind  of  the  deceased  as  to  a  sum  of  £225.  Mr.  Austin 
says  there  did  appear  in  the  account  that  £225  was  due  to 
the  deceased,  who  supposed  that  Mr.  Bunny  had  paid  him 
the  money  short.  There  was  some  confusion,  and  we  all 
have  had  such  confusions  in  our  accounts.  But  the  deceased 
was  convinced  by  Mr.  Austin  that  Mr.  Bunny  had  not  so 
acted,  and  he  was  reconciled  to  him.  I  cannot  say  that  there 
is  any  thing  in  the  transaction  to  the  prejudice  of  Mr. 
Bunny,  as  it  is  cleared  up  by  the  deceased's  own  admission. 
But  no  communication  on  the  subject  was  made  to  Mr. 
Bunny,  who  had  remained  in  ignorance  of  the  whole  matter. 
No  intercourse  took  place  between  Mr.  Bunny  and  the  de- 
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FxB.5.       ceased  till  June,  1842;  in  the  intermediate  time,  the  de- 
„  ceased  had  recourse  to  Mr.  Graham,  and  Mr.  Graham  can- 

Hmmied.  not  make  the  deceased  understand,  or  cannot  understand 
him ;  there  was  a  defect  in  the  deceased's  articulatioa ;  bat 
Mr.  Bunny  had  been  accustomed  to  it,  for  he  had  had  com- 
munication with  him  for  tome  years.  No  general  incaptp 
city  is  alleged,  and  the  question  is,  whether  the  evidence  of 
Mr.  Bunny  is  sufficient  to  shew  that  every  pains  was  taken 
by  him  to  make  the  deceased  understand  the  disposition. 
Can  any  thing  be  more  clear  than  that  Mr.  Bunny  did  all  he 
could  to  do  so?  It  is  unnecessary  for  the  Court  to  go 
through  the  evidence  of  Mr.  Bunny  on  the  Comdidit.  I  ad- 
mit that  there  was  some  confusion  of  mind  in  the  deceased, 
and  this  might  well  occur  in  going  through  such  a  will. 
All,  however,  is  read  to  the  deceased — the  instructions,  the 
drafl,  and  the  proposed  codicil ;  he  hesitates  as  to  the  three 
houses,  and  it  is  then  duly  executed  by  the  deceased.  I  do 
not  find  any  thing,  as  far  as  the  codicil  is  concerned,  to 
leave  any  doubt  on  the  mind  of  the  Court  that  the  deceased 
was  aware  of  the  contents.  Every  thing  was  done  to  make 
the  deceased  understand  the  instrument,  and  he  expresses 
his  wishes  as  to  these  three  houses,  and  he  executed  the 
codicil ;  and  I  have  no  doubt  that  the  capacity  of  the  de- 
ce<ised  was  adequate  to  the  act.  With  regard  to  what  after- 
wards took  place,  it  is  immaterial,  except  to  shew  that  Mr. 
Bunny  is  unworthy  of  credit ;  and  I  cannot  say  it  strikes  roe 
that  there  is  any  thing  to  reflect  upon  the  conduct  of  Mr. 
Bunny,  though  he  may  have  a  bias  for  the  widow  and 
against  the  (laughter.  I  have  no  doubt  that  the  Court  is 
bound  to  pronounce  for  the  codicil,  and  that  there  is  no  im- 
putation upon  any  individual  concerned  in  the  transaction. 
I  think  Mr.  Graham  acted  with  perfect  propriety  in  not 
proceeding  to  take  the  instructions,  and  I  think  that  Mr. 
Bunny's  conduct  was  equally  proper  in  taking  the  instruc- 
Codicil  pro-  tions.  I  am  of  opinion  that  the  Court  must  pronounce  in 
nounced  for.      ^^^^^^^  ^^^  ^|^^  validity  of  the  codicil. 

With  regard  to  its  effect  on  the  other  codicil,  I  shall  be 
glad  to  hear  the  Counsel  in  opposition  to  that  codicil, 
Aroumkmt.  Jenner,  D. — At  the  time  Mr.  Bunny  drew  up  the  last 
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codiciU  of  July,   1842,  he  was  not  informed  by  the   de-        Fbb.  5. 
ceased  that  he  had  made  a  codicil  in  May,  1842.     The  codi-      ^ 
cil  of  6th  July,  1842,  begins  :  <*Thi8  is  a  further  and  second      Henuted. 
codicil  to  my  will  of  the  5th  September,   1840,"  and  at  the 
end,  he  confirms  the  will  and  the  first  codicil,   of  May, 
1841,  and  it  is  attested  as  ''a  further  and  second  codicil." 
I  do  not  contend  that  the  words  '<  second  codicil,*'  of  them- 
selves, will  revoke  the  codicil  of  May,  1842 ;  but  that  codi- 
cil is  revoked  in  every  one  of  its  bequests,  all  of  which  are 
in  effect  revoked  by  the  confirmation  of  the  will  which  had 
been  altered  by  the  codicil  of  May,  1842.    [Per  Curiam.— 
That  is  a  matter  of  construction.]      All  the  bequests   in 
the  codicil  are  alterations  of  the  will. 

Sir  H.  Jenner  Fust. — ^The  Court  is  bound  to  pro-  Jddomsnt. 
nounce  for  all  the  papers,  leaving  it  to  a  Court  of  Construc- 
tion to  say  what  their  effect  may  be. 

It  is  a  very  proper  case  to  be  brought  before  the  Court ;    All  the  papers 
it  has  been  brought  under  very  proper  advice,    and  theP'®"*^"'"^^^®'^' 
Court  must  direct  the  expenses  on  all  sides  to  be  paid  out  of 
the  estate. 

Proctors :  F.  H,  Dyke,  for  the  Executors ;  Boufdler,  for  the 
Daughter. 


February  13. 

In  the  Goods  of  Kathbrine  (otherwise  Katherinb     An  addition, 
Hyde)  Wollaston,  Spinster,  dec. — Motion,  ex'parte. —  unattested, 
The  testatrix  died  on  the  27th  November,   1844,   having  admitted  to  the 
made  her  will,  with  a  codicil  thereto,  dated  respectively  Srd  probate,  as  con- 
February,    1841,   and   29th  July,     1844,    appointing    her  Bequcntiy*exc- 
nephew,  G.  B.  W.,  and  her  brother,  H.  S.  H.  W.,  executors,  cuted  codicil, 
and  the  former,  residuary  legatee.     Both  instruments  were 
duly  attested ;  but  there  was   an   apparent  addition  to  the 
will  at  the  bottom  of  the  second  page  (separated  from  the 
paragraph,  containing  a  bequest  of  money  in  a  Savings  Bank, 
with  which  that  page  of  the  will  concluded,  by  a  line),  to 
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Fkb.  la.      the  following  effect: — "  I  do  now  receive  annually  from  mj 
^V~"  j^  own  stock  £781.  4.  6 ;  therefore,  I  posaeas  £51.  4.  6,  which 
'  18  from  the  S  pr.  Cent.  Consols ;  that  may  go  to  pay  legacy 
duties,  or  go  to  my  residuary  legatee}  to  reward  my  faith- 
ful servant,  particularly  George  Keeble  and  hia  wife."    The 
third  page  commenced  thus : — "  I  believe  I  am  deacribed  in 
the  Bank  Books  as  of  Chislehurst,  Kent ;  of  Sacville  Street, 
in  the  parish  of  St.  James,  London  ;  of  Eltham,  Kent.    I 
was  bom,  &&"     No  notice  was  taken  of  any  alteration  in 
the  attestation-clause.    In  the  margin  of  the  paper  were  the 
remains  of  pencil- writing,  and  an  affidavit  of  Mra.  Bnmdock 
stated  that  she  was  present  when  the  deceaaed  executed  the 
will,  but  never  saw  any  part  of  the  contenta  ;  thatt  subse- 
quently to  its  execution,  and  previously  to  September,  18iS, 
she  saw  the  deceased  several  times  open  her  will^   and  on 
one  of  such  occasions  she  observed  the  deceaaed  write  some 
words  in  pencil  therein,  and  subsequently  write  acme  words 
in  ink^  and  she  thereupon  suggested  to  the  deceaaed  the 
propriety  of  having  her  will  newly  witnessed^  if  she  made 
any  alterations  therein.     The  whole  of  the  will,  aa  well  at 
the  addition,  is  in  the  handwriting  of  the  deceaaed,  and  the 
papers,  in  their  present  condition,  were  found  inclosed  in 
an  envelope,  sealed,  but  open  at  the  ends,  endorsed,  '^  The 
will  and  codicill,  Katharine  Hyde  Wollaston,"  locked  in  a 
drawer  in  the  bed-room  of  the  deceased.    The  codicil  merely 
bequeaths  legacies  to  her  medical  attendant  and  two  ser- 
vants, — namely,  George  Keeble  and  his  wife. 
Motion.  Addams^  D.,  moved  for  probate  of  the  will  and  codicil  to 

the  executors,  with  the  addition  made  to  the  former,  as  con- 
firraed  by  the  execution  of  the  codicil.  The  circumstances 
seem  to  shew  that  the  addition  was  made  to  the  will  after 
its  execution  ;  but  the  question  is,  whether  there  is  not  suf- 
ficient to  shew  that  it  was  made  previous  to  the  execution 
of  the  codicil.  I  submit  there  is,  and  if  so,  it  falls  within 
the  principle  recognized  by  the  Court,  that,  by  the  execu- 
tion of  the  codicil,  the  testatrix  confirmed  the  addition  to 
the  will ;  that  is,  the  codicil,  in  such  a  case,  re-executes  the 
will  in  the  state  in  which  it  was  at  the  time  the  codicil  was 
executed. 
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Sir  H.  Jennbr   Fust. — The  codicil  does  not  refer  spe-       Fkb.  13. 
cifically  to  this  will ;  it  is  headed,  "  This  is  a  codicil  to  the  \i7rn~T    J 
last  will  of  me  ;**  and  it  begins,  **  I  do  by  this  codicil  to  my 
will,  signed  in  the  presence  of  two  witnesses  whose  names  ^■^*'*' 
are  intended  to  be  hereunder  written,"  &c.     It  is  found  in 
an  open  envelope,  with  the  will,  so  that  she  could   have 
had  access  to  the  papers  without  breaking  the  envelope. 
The  deceased  seems  to  have  known  perfectly  well  what  is 
necessary  to  give  effect  to  a  will,  and  the  difficulty  is  in- 
creased by  the  addition  made  by  the  codicil  to  the  legacy  to 
the  two  old  servants.     I  am  afraid  I  must  grant  probate  of      Probate 
the  papers  as  they  stand  ;  but  I  am  extremely  doubtful  whe-  8f™"^^« 
ther  it  was  intended  by  the  deceased. 

Motion  granted. 

Toumsendy  Proctor. 


In  the  Goods  op  William  Moorb,  dec. — Motion^  eX'       Letters    of 
parte. — The  deceased  died  1 3th  June,  1844,  a  widower,  and  Administra- 
intestate,  leaving  two  children.     On  the  19th  November,  a.  B^m  the 
1835,  he  intermarried  with  his  niece,  such  marriage,  since  widow  of  the 
the  5  &  6  Will.  4,  c.  54,  being  null  and  void.     She,  however,  whose  marriage 

considering  herself  his  widow,  took  out  Letters  of  Admi-  waa  ipso  facto 
.  .     ^.  ,  *  J  4.    *.!-   •  ^«  void  under  the 

nistration  ;  she  now  consented  to  their  revocation.  Statute  rc- 

Jenner,  D.,  moved  for  administration  to  the  son.  voked. 

Per  Curiam. — Revoke  the  former  administration,  and 

decree  administration  to  the  son. 


February  26. 

BiOGE  t;.  BiGGE  AND  OTHERS. — Cousc, — This  was  a  bu-  A  will,  found 
siness  o£  proving  the  will  of  John  Thomas  Bigge,  Esq.,  late  '"  }^^  reposi- 
Chief  Justice  of  Trinidad,  who  died  22nd  December,  1843,  ceased,  torn  or 
possessed  of  personal  property  of  the  value  of  £40,000  separated  into 
within  the  Province  of  Canterbury,  and  of  £7,000  within  had  a  new  wiU 
that  of  York,  besides  real  property.  He  left  one  (elder)  prepared  and 
brother,  Mr.  C.  W.  B.,  one  married  sister,  Mrs.  S.,  and  four  fo"^execiSion 
nephews  and  nieces,  the  children  of  a  deceased  (younger)  when  he  sud- 

VOL.  III.  4  H 
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Pbb.  2a       brother ;  so  that,  in  case  of  intestacy,  the  real  estate  and 

B'        ^ioML  ^^^^^i*^  ^^  ^^c  personal  property  would  go  to  the  sunriving 

brother,  each  Hirps  taking  about  £15,000.      The  will  in 

Held  under  the  ^"^^'^"  ^^  executed  in  November,    1840.     Under  tliif 
circumitancet,  will,  the  brother  took  no  benefit  except  the  cancellation  of 
been  ^rn  by  ^^^^^  bonds  or  debts ;  the  residue,  amonnting  to  about 
tlie     deceased  £20,000,  was  given  to  Mrs.  S.,  the  sister,  abaolntely,  witb- 
"dthut^^e  ^"'  ^'"«  secured  to  her  separate  use.    In  July,  184S,  the 
been  occation-  deceased  signified  to  his  solicitor  his  desire  to  mmke  oertam 
ed^by  wear  and  alterations  in  his  tesUmentary  disposition,  and  gmve  him 
instructions  for  a  new  will.     The  chief  altemtion  was  die 
securing  the  residue  to  the  sole  and  separate  oae  of  the  sister 
for  her  life.     An  additional  executor  was  likewise  to  be  ap- 
pointed (Mr.  Arthur  Bigge,  a  nephew  of  the  deceased), 
with  a  legacy  of  £500.     The  deceased  had  various  comma- 
nications  with  his  solicitor,  personally  and  by  letter,  on  the 
subject  of  the  new  will,  from  July  to  the  16th  December, 
1843,  when  he  came  up  from  Dover,  where  he  resided,  and 
conferred  with  him  at  his  office,  but  all  the  blanks  were  not 
then  filled  up.  Before  this  was  done,  the  deceased  was  taken 
ill  at  his  hotel  on  the  20th,  and  died  on  the  22nd  December. 
Search  was  made  for  a  will  for  some  time  without  effect,  and 
Letters  of  Administration  were  taken  out  on  the  supposition 
that  the  deceased  had  died   intestate.      At   length,  in  an 
official  red  box,  the  will  of  1840  was  found,  together  with 
the  draft  of  the  intended  will ;  the  former,  however,  was 
separated  in  the  middle,  but  without  any  other  indication  of 
its  being  cancelled,  the  signatures  and  seal  remaining.     The 
question  was,  whether  the  paper  had  been  torn  by  the  de- 
ceased animo  revocandiy  or  whether  it  had  parted  asunder  by 
wear. 
Ahoumemt.  AddamSf  D.,  for  the  executors. — This  is  not  a  case  of  re- 

vocation. When  a  will  is  made  and  adhered  to  for  some 
time,  a  revocation  must  not  be  presumed  from  any  mere 
tearing  of  the  paper,  unless  it  be  unequivocal ;  there  must 
be  a  destruction  of  the  will.  The  deceased  was  of  the  legal 
profession,  and  if  he  had  an  animus  revocandif  he  would 
have  torn  the  seal  off,  or  erased  the  signature,  and  not  left 
the  act  ambiguous.     There  has  been  evidently  no  tearing 
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bare  ;  the  paper,  a  brittle  glossy  paper,  has  merely  parted      Fib.  2a. 
isuiuler  by  wear ;  at  the  marginal  folds  it  has  almost  sepa-  «^  — nia«- 
rated.      There   is  nothing  in   the  communications  of  the  *  ^^^99^ 

deceased  with  his  solicitor  respecting  a  new  will  to  raise  a 
presumption  that  he  had  destroyed  that  of  1840.  He  had 
a  aeries  of  wills  from  1829  to  1844),  and  was  never  intestate. 
llie  alterations  are  not  of  very  great  importance ;  the  new 
will  would  have  been  of  nearly  the  same  tenor  as  the  other, 
whereas  an  intestacy  would  dispossess  the  children  of  the 
deceased,  and  give  one-third  of  the  personalty  to  the  sur- 
viving brother. 

Tnfiss,  D.,  on  the  same  side.— The  fact  of  the  will  of  1840 
being  found  in  the  deceased's  repositories,  is  inconsistent 
with  the  supposition  that  it  was  a  revoked  and  useless  paper. 
The  edges  of  the  broken  parts  of  the  paper  are  neither  cut» 
Dor  so  jagged  as  to  come  within  the  description  of  torn 
paper :  the  breakages  are  at  right  angles. 

Pkillimore,  D.,  for  the  brother  and  next  of  kin.  It  is  clear 
from  the  correspondence  of  the  deceased  with  his  solicitor 
that  he  had  abandoned  the  will  of  1840,  from  which  there  is 
a  very  material  departure  in  the  draft  of  the  new  will,  and 
the  old  will  being  found  in  the  deceased's  possession  torn,-* 
one  of  the  modes  of  revocation  prescribed  by  the  Statute,— 
the  Court,  with  reference  to  the  circumstances,  must  hold 
that  it  was  done  by  the  deceased,  and  animo  revocandi. 

12.  PkiUmore^  D.,  on  the  same  side. 

Sib  H.  Jbnnbr  Fust. — This  case  is  so  clear,  as  to  leave  Judomxiit. 
no  room  for  doubt,  and  the  facts  lie  within  a  very  narrow 
compaaa, — I  cAn  hardly  say  that  there  is  a  single  fact  to 
ahew  that  the  act  was  done  by  the  testator  himself. 

The  question  is,  whether  the  paper  was  torn  by  the  tes- 
tator, or  by  some  other  person  in  his  presence  and  by  his 
direction,  with  the  intention  of  revoking  the  same.  That 
intention  must  be  proved  by  the  act  itself,  or  by  extrinsic 
evidence.  The  paper  when  found  was  divided  in  the  mid- 
dle, how  or  by  whom  the  Court  has  no  evidence,  and  is  left 
to  conjecture*  All  the  circumstances  shewing  the  probabi« 
lity  CHT  improbability  of  its  being  the  act  of  the  testator  have 
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Fcft.  2Gk  been  very  properly  stated ;  but  the  question  isy  whether  ail 
»•  ^-  the  circumstances  taken  together  do  import  the  probability 
of  the  act  being  done  by  him  animo  revocandL  The  only  cir- 
cumstances are  these,  namely,  that  the  paper  is  divided  in 
the  middle ;  the  state  of  his  family ;  the  disposition  con- 
tained in  the  will  and  the  intention  to  execute  a  new  will 
differing  in  an  important  particular  from  this  will.  Now 
these  latter  circumstances  may  account  for  the  alterations  in 
the  new  disposition  ;  it  is  not  inconsistent  with  his  affection 
towards  his  family  that  he  should  make  a  new  disposition  of 
the  residue,  whereby  he  would  give  his  sister  a  life  interest, 
to  be  secured  to  her  sole  use.  It  is  quite  clc*ar  that  he  did 
intend  to  make  a  new  will  as  early  as  July,  1843^  and  that 
he  intended  the  new  will  to  operate  in  a  different  man- 
ner from  that  before  the  Court.  But  after  all,  it  is  the 
paper  itself,  and  the  plight  and  condition  in  which  it  was 
found,  that  give  rise  to  any  question.  Looking  at  the  place 
in  which  the  will  was  found,  in  the  box  alon^  with  the 
drafl,  it  is  probable  that  the  deceased  had  them  under  his 
consideration,  and  frequently  resorted  to  them  up  to  the 
period  of  his  sudden  death ;  and  looking  at  the  kind  of 
paper  on  which  the  will  is  written,  a  brittle  paper,  the  mar- 
gin exhibiting  marks  that  it  would  not  bear  handling,  I 
think  it  is  not  difficult  to  account  in  that  way  for  the  stale 
in  which  the  paper  was  found,  there  being  a  division  exactly 
in  the  middle,  where  the  fold  has  been,  and  which  must 
have  been  separated  by  being  frequently  opened  by  the  de- 
ceased. Where  it  is  left  to  conjecture  whether  it  was  the 
act  of  the  deceased  or  the  result  of  wear,  it  is  difficult  to  say 
that  it  is  a  revocation  of  the  paper.  I  cannot  agree  that,  as 
he  was  six  months  in  deliberation,  he  was  for  six  months 
intestate :  I  cannot  consider  this  as  a  natural  presumption, 
looking  at  the  deceased's  habits  of  business,  and  knowing 
what  would  be  the  effect  of  cancelling  one  will  before  the 
other  was  executed.  He  was  not  a  man  to  do  things  in  a 
hurry ;  great  deliberation  was  necessary  to  induce  him  to 
make  up  his  mind  as  to  the  manner  in  which  his  property 
should  be  disposed  of;  it  is  very  unlikely,  therefore,  that  he 
should  have  cancelled  one  will  before  he  had  completed  the 
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cyther.  But  be  that  as  it  may,  the  Court  cannot  come  to  the  Fsb.  26, 
cronclusion  that  he  did  tear  the  will  as  it  now  appears  with  _^T  U. 
the  intention  of  cancelling  it.  The  case  of  Moore  v.  De  ia  ^^  '  ^^ 
Torref^  was  different*  as  there  the  act  was  established,  amd 
the  difficulty  was  respecting  the  intention,  whether  done 
anhno  revocandi.  Here  is  no  proof  of  the  act  further 
than  that  the  paper  was  found  in  this  state  in  the  pos- 
session of  the  deceased ;  but  I  think  the  presumption  is» 
from  the  deceased's  habits  of  business, — whence  he  must 
have  known  that,  on  the  face  of  the  paper,  the  act  was  am- 
biguous,— that,  if  he  intended  to  revoke  the  instrument,  he 
would  have  removed  all  doubt  by  tearing  off*  the  seal,  and 
erasing  the  names  of  the  witnesses.  His  habits  of  business 
would  have  suggested  this,  and  unless  some  good  reason  is 
assigned,  the  Court  cannot  come  to  the  conclusion  that  it 
was  done  animo  revocandi;  whereas  all  is  left  doubtful, 
whether  the  act  was  done  by  himself,  and  if  so  whether  it 
it  was  done  animo  revocandi.  I  think,  on  the  face  of  the 
|Miper,  it  is  most  probable  that  it  was  done  by  wear  and 
tear,  looking  at  the  kind  of  paper,  and  the  cracks  in  the 
margin^  nearly  in  the  same  manner,  shewing  that  it  had 
been  frequently  opened.  It  is  clear  that  he  intended  to 
make  a  new  will,  but  he  has  not  done  so,  and  it  would  have 
been  so  held  under  the  old  law.  The  act  is  equivocal,  whe* 
ther  done  by  the  testator  or  not ;  there  is  nothing  to  shew 
that  it  was  done  by  him,  and  the  possibility  and  probability 
is,  that  it  was  occasioned  by  wear  and  tear. 

I  am  of  opinion  that  the  administration  which  was  ori-        Will    pro- 
^inally  granted,  under  the  supposition  that  the  deceased  was  "®*'°^*^  ^^' 
dead  intestate,  must  be  revoked,  and  the  will  pronounced 
for,  and  probate  decreed  to  the  executors.     The  costs  of  all  Costs, 
parties  must  be  paid  out  of  the  estate.     The  probability  is 
that,  if  this  gentleman's  life  had  been  spared  a  few  days 
longer,  this  suit  would  have  been  unnecessary,  as  the  new 
will  would  have  been  executed, — ^there  can  be  no  doubt 
about  that. 

Proctors : — Shephard,  for  the  next  of  kin  ;  Engkhearty  for  the 
executors. 

*  1  Phill.  375. 
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February  28. 

A    codicil,     CuMBERLBGB  V,  MBNCB.-rCatfM. — Thk  W88  a  cause  of 
materially  let-  proving  the  will  of  Mn  Richard  Henry  Hooton^  of  the  city 
nefit  given  by  of  Worcester^  by  Mr.  Charles  N.  Cumberlege^  the  surviving 
the    testator's  executor,  against  Jane  Mence«  spinster,  sole  legatee  named 
ter,  in   fiirour  ^^  ^n  alleged  codicil  to  the  will,  the  validity  of  which  codicil 
ofa  person  with  yf2i^  the  matter  in  question*    The  testator  died  29th  July, 
habited,  made  1B44,  a  bachelor,  being  about  thirty  years  of  age.     By  his 
at  a  time  when  will,  dated  12th  June»  1839,  he  bequeathed  the  whole  of  hit 
ing  ^under  aC  ^^^f  r^^  ^nd  personal,  to  his  executors  in  trust,  to  sdl 
tacks  of  apo-  and  invest  the  proceeds,  and  pay  the  interest  thereof  to  hii 
and*wiSy8^!of  «»te>'»  Mrs.  Cumberlege  (wife  of  the  executcMr),  to  her  sepa- 
which  be  died,  rate  use,  for  life,  and  after  her  death  to  her  children,  as  she 
oiTThe^^^sif-  ™*y  appoint,  otherwise  in  equal  shares,  and  if  there  be  no 
mony     princi.  children,  then  one  moiety  to  her  brother  and  the  other  to 
S^l  witnw"S^.''  ^^^  ""married  sister.     On  the  13th  July,  1844,  the  testator 
was  attacked  by  apoplexy  ;  he  got  over  this  attack^  but  on 
the  16th  he  suflfered  a  relapse,  and  had  forty  violent  fits, 
which  came  on  in  rapid  succession,  accompanied  by  a  se- 
vere epileptic  fit  and  paralysis.     In  the  course  of  that  day, 
he  executed  the  codicil  in  question,   which  wsis   to  this 
effect :  *'  I  give  and  bequeath  the  whole  of  my  plate,  furni- 
ture, books^  pictures,   prints,  horse  and  carriage,  and  all 
other  effects  in  the  house  and  premises  I  now  reside  in,  to 
Miss  Jane  Mence,  with  whom  I  now  live.     I  also  give,  de- 
vise, and  bequeath  to  the  said  Jane  Mence  an  annuity  of 
£200,  payable  quarterly,  and  I  hereby  charge  all  my  real 
and  personal  estate  whatsoever  and  wheresoever  that  I  may 
be  possessed  of  with  payment  of  the  said  annuity,  and  I  con- 
firm my  said  will  in  all  other  respects."     Of  this  paper,  the 
executor  declined  to  take  probate,  and  it  was  propounded 
by  the  legatee  in  a  Condidit^  and  opposed  by  the  executor 
(who,  however,  gave  in  no  plea),  on  the  ground  that  the 
deceased  was  not  of  sound  mind.     Three  witnesses   were 
examined  upon  the  CondidU,  namely,  the  two  subscribed  wit- 
nesses,— Mr.  William  Barnes,  a  wine-merchant,  who  pre- 
pared the  codicil,  and  Mr.  Henry  Digby  Mitchell,  a  sur- 
geon, who  attended  the  deceased  during  his  last  illness  ,* 
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and  also  Dr.  Jonas  Maiden,  a  physician,  who  was  called  in      Pn.  sa 
to  attend  the  deceased.  ru-IZ7 

Sir  John  Dodson^  Q*A.,  and  Batifordy  D.,  for  the  ezecu-       Mmo», 
tor ;  Jenner,  D.,  and  H.  /.  NichoU^  D.,  for  the  l^atee.         Feb  86  &  88. 

Sir  H.  Jbnner  Fust. — The  will  of  1839  is  admitted  to  Jodombmt. 
have  been  the  only  testamentary  act  of  the  deceased  till  the 
16th  July,  1844.  But  it  appears  that  he  contracted  an  inti- 
macy with  a  person  named  Jane  Mence,  who  lived  and 
oohabited  with  him,  and  was  held  out  to  the  world  as  his 
wife,  passing  as  Mrs.  Hooton,  and  it  was  matter  of  doubt 
m  the  city  of  Worcester,  amongst  those  acquainted  with 
the  deceased,  whether  a  marriage  had  actually  taken  place 
between  them  or  not.  The  time  when  the  connection  of  the 
deceased  with  Miss  Mence  began  is  not  stated,^whether  it 
was  of  three,  four^  or  five  years*  standing ;  but  it  had  com* 
menced  before  1843,  for  in  April  or  May,  1843,  he  had  a 
communication  with  his  friend  Mr.  Barnes  respecting  a  pro- 
vision for  this  lady,  and  at  that  time  the  witness  was  not 
informed  whether  the  deceased  was  married  or  not;  but 
that  he  was  affectionately  attached  to  her  is  clear  from  the 
evidence.  It  appears  that  the  father  and  mother  of  Jane 
Mence  lived  next  door  to  the  deceased.  The  father  was 
secretary  to  a  literary  institution  at  Worcester,  and  two  of 
the  sisters  of  Jane  Mence  lived  in  the  deceased's  house  in 
the  aqpadty  of  servsnts,  one  as  lady's  maid  to  her  sister 
Jane^  and  the  other  as  a  general  servant.  It  has  been  said 
that  they  had  complete  possession  of  the  deceased  ;  but  that 
he  was  perfectly  his  own  master  previous  to  his  illness  on  the 
ISth  July,  1844,  there  can  be  no  doubt.  The  fact  is,  how- 
ever, that  these  persons  were  about  him  at  the  time  of  his 
eeisure  with  the  illness  of  which  he  died.  What  Jane  Mence's 
character  was  before  she  became  acquainted  with  the  de- 
ceased, the  Court  has  no  means  of  knowing;  for  all  that 
appears  in  evidence,  her  connection  with  Mr.  Hooton  may 
have  been  her  first  step  from  the  path  of  virtue,  and  there 
is  no  imputation  upon  her  character  during  the  time  she 
lived  with  him,  except  the  circumstance  of  this  connection. 
The  sister  of  the  deceased  resided  in  London.     Whether 


006  PREROGATIVE  COURT.  [Hu.  T. 

Fbb  2a      they  were  on  terms  of  afTection  does  not  appear  ;  I  assume 
^^^^^^^^^^^   that  they  were. 

MmcB.  Now  the  history  of  the  transaction  is  all  shut  up  in  the 

evidence  of  the  three  witnesses  examined  oo  the  Comdidii ; 
for  not  one  circumstance  is  pleaded  on  the  other  side ;  the 
question  rests  simply  upon  the  evidence  taken  cm  the  Cm- 
duiilf  and  the  whole  time  involved  in  the  transaction  is  froin 
the  ISth  to  the  29th  July :  the  first  attack  was  upon  the 
ISth,  and  he  died  upon  the  29th.  The  habits  of  the  deceased 
were  of  a  social  nature ;  he  was  a  fox-hunter,  and  he  had 
formed  an  acquaintance  with  Mr.  Barnes,  secretary  to  a 
hunting-club  at  Worcester,  and  also  a  wine-merchant.  But 
the  history  of  the  transaction  commences  with  the  account 
given  by  Mr.  Mitchell,  a  surgeon  recently  admitted  to  prac- 
tice, and  who  was  at  the  time  in  his  26th  year.  His  ac- 
Evidence  of  count  is  this.    He  was  called  to  attend  the  deceased  (having 

maiiSj*atten*  "®^®'  ^^  "^^  previous  intimacy  with  him)  on   the  ISth 
dant  July>  in  consequence  of  an  attack  of  apoplexy  with  which 

he  had  been  then  seized.  He  got  well  over  this  attack  on 
the  ISth,  and  continued  free  from  any  recurrence  of  it  till 
the  16th.  On  the  morning  of  that  day,  the  witness  was 
called  in  about  nine  o'clock,  and  found  the  deceased  either 
in  a  fit^  or  just  recovering  from  one.  The  deceased  re- 
mained without  any  attack  till  eleven,  or  half-past  eleven 
o'clock,  '*  when,"  Mr.  Mitchell  says,  '*  the  fits  came  on 
again  with  great  violence;  so  much  so,  that  I  suggested 
sending  for  Dr.  Maiden,  the  most  eminent  physician  in  Wor- 
cester, and  in  fact  went  for  him  myself.  At  this  time,  the 
fits  had  changed  their  character,  and  assumed  that  of  epi- 
lepsy, not  apoplexy."  So  that  the  violence  of  the  fits  had 
occurred  before  Dr.  Maiden  saw  him ;  and  in  this  state  Dr. 
Maiden  sees  him  for  the  first  time,  about  eleven  or  twelve 
o'clock,  and  after  this  time,  and  if  he  found  him  in  a  per- 
fectly rational  state,  there  is  no  reason  to  suppose  that  a 
similar  effect  might  not  happen  after  other  fits.  «'  When 
Dr.  Maiden  arrived,"  Mr.  Mitchell  says,  "  the  deceased 
was,  I  believe,  in  a  fit,  or  else  he  had  one  a  few  minutes 
after,  for  the  fits  at  this  time  were  succeeding  each  other  in 
very  rapid  succession,  with  intervals  of  from  ten  minutes  to 
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a  quarter  of  an  hour,  and  die  extraordinarj  character  of  Uie  Fka.  ^ 
maladyv  and  which  cnued  astoniduBeiit  to  all  the  medioal 
attendants,  was  the  iaet  that,  however  violent  the  6t  might 
be,  the  deceased  was»  immediitely  on  its  cessatioo,  and 
during  the  interval  befiife  a  lecuncnce,  however  short  that 
interval  might  be,  of  as  perfectlj  sound  mind  and  lucid 
understanding  as  anj  man  in  the  kingdom.**  Dr.  Maiden 
remained  about  half  an  hour,  and  called  again  about  three 
in  the  afVemoon.  There  is  some  confusion  in  the  evidence 
as  to  what  took  place  at  this  time ;  but  it  is  dear  that  Dr. 
Maiden  saw  him  this  daj ;  and  here  the  history  given  bj 
Mr.  Mitchell  is  brought  to  a  conclusion,  and  Dr.  Maiden 
now  takes  it  up. 

He  says  he  had  no  acquaintance  with  the  deceased  till  he  Evidence  of 
wras  called  in  to  attend  him  on  the  16th  July,  and  his  ^*  Maiden, 
account  is,  that,  when  he  first  saw  him,  **  he  was  then  just 
recovering  from  a  recent  attack  of  a  fit ;  he  was  at  such  time 
in  a  state  of  great  bodily  debility,  as  well  from  the  attack 
itself,  as  also  from  the  remedial  measures  which  had  been 
applied,  he  having  been  copiously  bled  before  my  arrival ; 
but  his  mind  was  perfectly  clear,  and  indeed  vigorous.** 
He  saw  him  again  in  the  afternoon,  between  two  and  three 
o'clock,  when  '*  he  was  perfectly  free  from  the  influence  of 
the  aforesaid  attack."  He  then  says,  he  met  Mr.  Mitchell 
there,  and  the  deceased  requested  Mr.  Mitchell  to  retire, 
and  as  soon  as  he  had  left,  the  deceased  said  to  him,  **  Dr. 
Maiden,  am  I  in  danger  ?  *'  He  was,  therefore,  aware  of 
his  ntuation,  to  some  extent.  Dr.  Maiden  says,  <<  I  informed 
him  that  the  danger  was  not  immediate,  but  that  it  was  im- 
possible to  say  how  soon  he  might  have  another  attack,  and 
that  any  one  of  the  fits  might  carry  him  off.'  The  deceased 
then  paused  for  a  short  time ;  he  was  perfectly  placid ;  and 
then  said  :  *  I  have  made  a  will,  which  is  in  London ;  but 
I  should  like  to  make  a  codicil  to  it.'  "  There  is  no  reason 
from  the  evidence  to  suppose  that  Miss  Mence,  or  any  part 
of  her  family,  had  suggested  to  him  that  he  should  make  a 
codicil ;  it  appears  to  have  been  the  spontaneous  offspring  of 
the  deceased's  own  mind.  Can  there  be  any  doubt  that,  at 
this  time,  the  deceased  was  in  his  perfect  senses,  and  that 

VOL.  III.  4  I 
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FsB.  sa  he  had  an  intention  to  make  a  codicil  to  his  wiU  ?  This  is 
^^7^7  important^  as  it  commences  with  the  deceased  himself*  It 
M€mc€.  majr  be  conjectured  that  some  suggestion  might  hsTe  come 
fVom  a  part  of  Miss  Mence's  family ;  bat  there  is  no  en- 
dence  of  it.  Dr.  Maiden  treats  him  as  a  person  of  perfectly 
sound  mind,  for  he  says,  **  I  then  told  him  that,  if  he  had 
not  already  arranged  his  affairs  to  his  satisfaction,  the  sodncr 
he  did  it  the  better."  The  deceased  then  inquired  whether 
Mr.  Barnes  was  in  the  house ;  it  turned  out  that  he  was, 
and  Dr.  Maiden  answered  in  the  affirmativey  as  he  had  sees 
him  in  the  sitting-room.  The  deceased  requested  him  to 
tell  Mr.  Barnes  to  go  up  to  him,  and  to  bring  pen,  ink,  and 
paper  with  him.  He  made  such  communication  to  Mr. 
Barnes^  and  saw  Mr.  Barnes  go  from  the  sittin^room,  and 
take  with  him  pen,  ink,  and  paper.  The  witness  went  up 
afterwards  to  the  deceased,  and  found  him  '*  as  beftve,  ia 
bed ;  but  he  was  perfectly  rational  and  competent,  and 
seemed  quite  comfortable." 
ETidence  of  The  history  is  then  taken  up  by  Mr.  Barnes.  He  had 
the  drawer.  \}^n  intimate  with  the  deceased  for  some  years,  and  he  says 
he  frequently  visited  him,  and  "  rather  associated  with  him 
a  great  deal."  He  confirms  the  account  givoi  by  Dr.  Mai- 
den mainly ;  the  discrepancies  are  only  such  as  occur  in  the 
representations  of  two  persons  of  the  same  transaction, — 
whether  Dr.  Maiden  accompanied  Mr.  Barnes  (as  the  latter 
states)  into  the  room  or  not  is  one  of  those  discrepancies. 
This  witness  says :  *'  Dr.  Maiden,  addressing  the  deceased, 
said,  *  Well,  Hooton,  here  is  Barnes;'  or,  *  I  have  brought 
Barned  up  to  you ;  good  bw'ye,  old  fellow,  and  keep  your- 
self quiet.'"  Now  it  is  said  that  it  is  extraordinary  that 
Dr.  Maiden  should  address  the  deceased,  o£  whom  he  knew 
so  little,  in  such  terms  as  these ;  but  it  is  probable  that  Mr. 
Barnes  may  have  put  what  he  said  into  his  own  language; 
it  is  more  likely  that  such  expressions  should  have  come 
from  a  secretary  to  a  hunting-club  than  from  Dr.  Maiden. 
The  witness  goes  on  to  state  that.  Dr.  Maiden  having  left, 
he  approached  the  bedside,  and  shewed  the  deceased  that 
he  had  brought  pen,  ink,  and  paper,  and  he  (the  deceased) 
said,  "  Yes,  I  see  ;  I  want  you  to  make  the  codicil  which  I 
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•poke  to  jou  about."     Now  there  is  no  evidence  that  the      V%m.  88. 
deceased  had  spoken  to  Mr.  Barnes  about  a  "  codicil ;"  but  /^^Jj^^l^v, 
he  lady  in  April  or  May,   1843^  spoken  to  him  about  ''  a       Ifoiea. 
ptoviiion  for  Janie/'  that  is  Jane  Mence,  and  consulted  him 
whetlffir  it  should  be  £200  or  £300  a-year,  and  Mr.  Barnes 
Mog^gested  that  £200  would  be  sufficient.    The  witness  con- 
thraes:  «'  I  then  said,  « What  is  it  to  be  ?'*'     It  is  clear  that 
he  connected  the  circumstance  with  the  conversation  respect- 
ing the  provision  to  be  made  for  Janie»  in  1843.     "  The  de- 
ceased replied^ '  The  £)100  a-year,  and  all  the  things  her^  for 
Janie,  so  that  she  may  tiot  be  disturbed.'  ^    The  codicil  be^ 
fore  the  Court  is  not  the  paper  first  executed  by  the  de- 
ceased.    Mr*  Barnes  took  instructions  fVom  the  deceased  for 
a  codicil ;  but  he  says,  as  he  did  not  know  at  this  time  whe- 
ther the  deceased  was  married  or  not^  and  Miss  Mence  being 
In  the  room,  the  witness  wrote  down  '*  Jane  Mence  "  on  a 
piece  of  paper,  and  asked  the  deceased  if  the  names  were 
right,  and  he  answered  '<  yes."     He  then  wrote  at  a  table  in 
the  room  what  he  intended  to  be  the  codicil >  and  took  it       « 
down  to  Mr.  Garden,  a  solicitor,  who  had  just  arrived,  and 
shortly  after  carried  it  upstairs  again  for  the  deceased  to 
execute  it,  at  the  suggestion  of  Mr.  Garden,  who  considered 
it  would  answer  the  purpose,  but  might  be  more  formally 
drawn.    He  then  says  he  read  the  codicil  through  to  the 
deceased  plainly  and  slowly,   dropplhg  his  voice  a  little 
when  he  came  to  the  name  of  "  Jane  Mence."    Mr.  Mit- 
ehril  says,  Mr.  Barnes  ^'  laid  a  sort  of  emphasis  on  the  name 
'  Jane  Mence.'  "     The  witness  continues :    **  The  deceased 
said  'That  will  do  very  well.'     He  then  said  he  could  not 
write,"  owing  to  the  state  of  his  arm ;  "  I  told  him  that  did 
not  matter,  if  he  would  make  his  mark,  which  he  said  he 
would.*'     The  deceased   accordingly  made  his  mark,  and 
having  done  it  rather  clumsily,  according  to  the  witness,  he 
said,  '*  That's  a  bad  one ;  let's  have  another  go,"  and  then 
made  another  mark.     Perhaps  this  again  is  the  langiiage  of 
Mr.  Barnes  rather  than  of  the  deceased.    The  witness  then 
says,  he  and  Mr.  Mitchell  subscribed  the  paper  as  witnesses. 
The  account  given  by  Mr.  Mitchell  of  the  transaction 
varies  fVom  this  in  sotne  degree.    He  was  in  the  house  At 
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Fib.  88.  twelve  o'clock  on  that  day,  and  the  preparation  of  the  in- 
QyJZ^  struraent  and  the  communications  with  the  deceased  took 
MenS^  '  place  between  that  time  and  the  time  when  the  codicil  was 
executed;  whether  that  was  four  or  five  o'clock,  as  Mr. 
Mitchell  states,  or  at  an  earlier  hour,  as  represented  bj 
Mr.  Barnes,  is  not  very  material.  Dr.  Maiden  states  that 
he  visited  the  deceased  between  two  and  three  o'clcxrky  and 
that  the  fits  recurred  with  great  violence. 

The  chief  difference  between  the  evidence  of  Mr.  Barnes 
and  that  of  Mr.  Mitchell  relates  to  the  fits.     This  is  an  ex- 
traordinary part  of  the  evidence  of  Mr.  Mitchell,  and  which 
does  make  this  a  very  extraordinary  case.     Mr.  Mitchell 
states  that,  whilst  Mr.  Barnes  was  absent  from  the  bedroom, 
before  he  brought  the  codicil  for  execution,  upon  the  wit- 
ness  (who  had  been  away  for  half  an  hour)  returning  to  the 
deceased,  he  found  him  in  '*a  very  severe  epileptic  fit" 
Mrs.  Mence,  the  mother  of  Jane  Mence,  and  the  deceased's 
man-servant,  were  holding  him,  but  *'  the  convulsions  were 
so  violent  they  could  scarcely  restrain  him."     He  says  Mr. 
Barnes  came  up  almost  directly  with  Mr.  Chamberlain,  i 
friend  of  the  deceased  ;  that  he  (witness)  bled  him  in  the 
temporal  artery,  with  great  difficulty,  from  the  extreme  vio- 
lence of  his  contortions  ;  that  the  bleeding  checked  the  vio- 
lence of  the  attack;  and  *'  for  a  few  minutes  he  was  quite 
sensible,   and  then   went  off  again  in  a  succession   of  fits 
rapidly,  one  after  another,  for  the  space  of  an  hour  or  so," 
during  which,  the  witness  Fays,   he  sent  for  Dr.  Hastings, 
another  physician,  in  consequence  of  Dr.  Maiden  being  ab- 
sent.    He  says  the  attack  abated  about  five  o'clock,  "  the 
intervals  then  being  extended  to  twenty  minutes  or  half  an 
hour,  instead  of  only  a  few  minutes,  as  was  the  case  in  the 
earlier  part  of  the  same  attack."     Now  Dr.  Hastings  has  not 
been  examined  ;  upon  this  plea  he  could  not  have  been,  as 
he  saw  nothing  respecting  the  execution  of  the  codicil.    But 
the  other  party  might  have  produced  Dr.  Hastings,  if  a  plea 
had  been  given  in.     It  is  not  a  question  who  might  have 
been  examined  in  another  state  of  the  case.     In  the  first  in- 
stance, it  was  only  necessary  to  examine  witnesses  on  the 
Allegation  pleading  the  factum  of  the  instrument :  as  no 
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adverse  plea  was  given  in,  there  was  no  necessity  for  exa-      Feb.  sa 
mining  any  other  witnesses  by  the  party  propounding  the   y^,„T|T^ 
codicil.    Mr.  Mitchell  then  states  that  Mr.  Barnes  brought       mSS^^ 
the   paper  to  the  deceased^  and  read  it  to  him«  and  the 
deceased  approved   of  it,   and   Barnes  asked  him   if  he 
would  sign  or  execute  the  paper,   and  he  intimated  his 
assent     He  was  then  raised  up  in  bed  by  Mrs.  Mence  and 
his  servant.     The  deceased,  he  says^  had  recently  become 
partially  paralyzed,  and  this  is  another  circumstance  which 
renders  the  case  more  extraordinary,   and  calls  for  more 
vigilance  and  attention.     But  all  the  three  witnesses  agree 
that  he  was  of  perfectly  sound  mind.     Mr.  Mitchell  placed 
the  deceased's  arm  and  the  paper  on  a  cushion ;  the  de- 
ceased tried  to  grasp  the  pen,  but  could  not  hold  it  firmly, 
and  his  feebleness  affected  him.     He  says  :  '*  1  then  steadied 
his  hand,  and  assisted  him  to  make  a  cross  on  the  paper  in  a 
place  which  Mr.  Barnes  pointed  out."     He  then  goes  on  to 
state  that  Mr.  Barnes  informed  the  deceased  that  some  omis- 
sion had  been  made  in  the  codicil  (the  leaving  out  the  pic- 
tures, and  horse  and  carriage),  and  that  Mr.  Garden  had 
drawn  up  another,  which  Barnes  brought  to  him,  and  read 
to  the  deceased,  who  approved  of  it,  and  executed  it  in  a 
similar  manner,  observing,  when  he  made  the  mark,  **  I 
think  that  will  do ;"  or  "  I  hope  that  will  da"     He  says 
thaty  at  the  time  of  the  reading  and  executing  the  codicils  or 
codicil,  the  deceased  was  <*  of  perfectly  sound  mind,  me- 
mory, and  understanding,  and,  so  far  as  his  mental  facul- 
ties were  concerned,  fully  competent  to  the  transaction  of 
any  business,  however  important  it  might  be."     He  says : 
*'  I  have  already  stated  the  peculiar  feature  attending  his  dis- 
order, the  rapid  mode  in  which  the  mind  resumed  its  func- 
tions, and  I  desire  most  emphatically  to  state  that,  if  ever  a 
man  was  competent  to  make  a  testamentary  disposition  of 
his  property,  or  to  do  a  testamentary  act,  the  said  Richard 
Henry  Hooton  was  so  at  the  time  he  executed  the  two 
papers  of  which  I  have  been  deposing.'*     It  is  said  that  this  Extraordinary 
is  a  most  extraordinary  declaration,  and  it  would  be  so  if  it  ^JJJ^'** 
were  not  borne  out  by  the  facts ;  but  if  the  facts  are  true, 
they  do  bear  out  his  opinion.     It  is  undoubtedly  a  very  ex-  * 


T. 
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FsB.  88.  Inordinary  case,  and  very  diflerent  from  wbat  our  expe- 
rience in  these  Courts  would  lead  us  to  brieve.  But  what 
can  the  Court  say,  when  it  loc^s  at  the  e^dence  of  Dr. 
Maiden  (upon  whom  there  is  no  imputation)*  who  oonfirm 
as  strongly  as  a  medical  man  can  do,  the  eridence  of  Mr. 
Mitchell,  so  far  as  hn  knowledge  extended  ?  Mr.  MitcbeU 
was  undoubtedly  a  young  man  at  the  time  (only  twenty-sii), 
and  he  may  have  taken  an  active  part  to  support  a  transac- 
tion to  which  he  was  a  party»  and  in  favour  of  a  person  in 
whose  welfare  he  is  interested ;  but  I  do  not  know  that  there 
is  any  thing  to  shew  that  he  has  lent  himself  to  the  transae- 
tion,  except  that  he  has  admitted  that  he  concealed  the  fad 
ci  the  execution  of  the  codicil  from  the  other  party.  Bot 
when  I  look  at  the  testimony  of  Dr.  Maiden,  which  is  not 
attacked  in  any  way,  except  that  it  is  said  it  does  not  go  to 
the  full  extent  which  the  words  would  lead  the  Court  to 
imagine,  I  cannot  doubt  the  capacity  of  the  testator.  What 
is  the  extent  to  which  Dr.  Maiden's  evidence  does  go,  ami 
to  what  extent  does  it  differ  from  Mr.  Mitchell's  ?  He  sajs 
that,  during  the  visits  he  paid  the  deceased)  on  the  16th 
July,  he  was  of  perfectly  sound  mind,  and  perfectly  capa- 
ble of  transacting  the  most  important  business  requiring  the 
exercise  of  mental  powers.  **  His  case,**  he  adds,  *'  was  a 
very  peculiar  and  extraordinary  one ;"— where  is  the  differ- 
ence between  this  and  Mr.  Mitchell's  account?  **  The  at- 
tacks to  which  he  was  subjected^  during  my  attendance  upon 
him,  were  decidedly  epileptic :  the  extraordinary  feature 
attending  them  was  this,  that,  in  the  intervals  between  thr 
attacks,  however  violent,  the  moment  they  ceased,  the  mind 
resumed  its  full  vigour ;  the  memory  was  perfect,  and  ihf 
whole  mental  powers  were  in  fact  as  acute  as  in  the  fulness 
of  health,  and  this  illustrates  itself  in  a  peculiar  manner; 
for  on  some  of  the  occasions  of  his  recovery  from  the  attadc, 
the  deceased  resumed  the  subject  of  discussion  or  observa- 
tion which  had  been  interrupted  by  the  fit."  Can  I  suppose 
that  Dr.  Maiden,  if  he  were  regardless  of  his  oathy  would, 
for  the  sake  of  his  professional  character^  have  given  such  an 
account  if  it  were  not  founded  upon  facts  ?  Supposing  this 
account  of  Dr.  Maiden  does  extend  over  the  three  visits  he 
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paid  on  the  16th  July^  I  say  it  does  confirm,  in  an  extraor-      Fkb.  2a 
dinary  manner,  the  testimony  of  Mr.  Mitchell,  that,  **  within   ^Wifryfaj^y 
a  minute  afler  a  fit  ceased,  the  whole  powers  of  the  mind       il£nicr« 
were  instantaneously  restored,  like  magic."      I  have  no 
doubt,  as  far  as  the  evidence  of  Dr.  Maiden  goes,  that, 
during  the  intervals  of  the  fits^  the  deceased  was  in  a  per- 
fect state  of  capacity. 

I  say,  then,  that  the  evidence  of  Dr.  Maiden  affords  a 
most  extraordinary  corroboration  of  Mr.  Mitchell's ;  the 
validity  of  the  transaction  does  not  depend  upon  the  testi- 
mony of  Dr«  Maiden,  but  it  is  a  very  strong  ground  for 
giving  credit  to  Mr.  Mitchell,  as  to  his  belief  of  the  capa- 
city of  the  deceased,  that  Dr.  Maiden,  seeing  the  deceased 
in  a  similar  state,  gives  the  same  testimony. 

There  is  nothing  to  militate  against  the  evidence  of  the  Result  of  the 
witnesses  as  to  the  main  facts  of  the  case,  or  to  justify  the  ^^'  ^^' 
Court  in  rejecting  their  evidence  on  the  ground  JaUi  in  uno, 
Jain  in  omnibus.  Unless  I  am  prepared  to  say  I  disbelieve 
the  whole  case,  the  act  is  supported  by  the  evidence  of  Dr- 
Malden,  for  that  gentleman  proves  the  fact  of  the  deceased's 
desire  to  make  a  codicil :  the  only  question  is,  the  extent  of 
it.  I  find  in  the  evidence  of  Mr.  Barnes  and  Mr.  Mitchell 
very  strong  expressions ;  but  I  find  them  borne  out  by  the 
evidence  of  Dr.  Maiden.  We  have  got  the  intention  of  the 
deceased  to  make  a  codicil ;  the  party  benefited  by  it  was 
living  with  him,  upon  terms  of  affection,  and  the  provision 
for  her  is  a  natural  one ;  and  can  I  believe,  on  the  evidence 
of  these  three  witnesses,  that  the  deceased  was  not  of  sound 
mind,  and  capable  of  the  act  ?  Can  I  say  that  the  case, 
though  an  extraordinary  one,  is  not  borne  out  by  the  evi- 
dence of  Dr.  Maiden  ?  And  if  so,  the  validity  of  the  act  is 
proved.  It  is  true  there  is  no  evidence  of  recognition ;  but 
that  is  not  required  if  the  Court  is  satisfied  that  the  instru-  . 
ment  contains  the  mind  of  the  deceased.  The  act  is  not  an 
unnatural  act,  considering  the  terms  upon  which  the  parties 
lived,  though  there  may  be  some  degree  of  hardship  on  the 
sister,  whose  benefit  is  diminished.  At  the  same  time  the 
Court  cannot  tell  the  amount  of  the  property,  and  if  it  was 
intended  to  rely  upon  the  argument  that  the  whole  of  the 
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Fib.  fS,      property  woald  be  eaten  up  by  the  annaity,  it  ought  to  hare 

CWmft^T.  l>e«nP"tinplea, 

IfcMM.  Upon  the  whole,  I  am  perfectly  satiBfied  that  this  codidl 

was  the  act  of  the  deceased,  made  in  accordance  with  his 
wishes  and  intentions,  expressed  to  his  friend  Mr.  Barnes, 
and  executed  when  he  was  of  perfectly  sound  mind,  and 
fully  capable  of  knowing  the  effect  of  the  act.  It  is  true 
that  no  person  brought  to  his  recollection  the  claims  of  his 
sister :  but  he  said  he  had  a  will,  and  he  must  have  known 
the  effect  of  that  will,  and  as  to  denial  of  access,  it  is  clear 
from  the  evidence  that  there  was  no  denial  by  Jane  Menoe, 
or  Mr.  Barnes,  but  by  Mr.  Mitchell  and  Dr.  Maiden,  the 
Codicil  pro-  medical  attendants.    I  am  of  opinion  that  the  Court  is  bound 

nounced  for.  ^^  pronounce  for  the  validity  of  this  codicil,  and  to  assign 
the  executor  to  take  probate  of  it  as  part  of  the  testamentary 
disposition  of  the  deceased ;  and  as  the  party  was  bound  to 
propound  the  codicil,  according  to  the  general  rule,  she  is 

CoBtf.  entitled  to  the  costs  of  doing  what  the  executor  ought  to 

have  done. 

Proctors :  Bt^ardy  for  the  executor ;  PrUehard^  for  the  le- 
gatee. 


%t0l)  <2rourt  of  smmtralttn 

March  8. 


A  claim  by      The  Queen,   in  her   Office   op  Admiralty,    r.  i 

the  Lord  of  the  Vessel,    name    unknown,     supposed    to     be     called 
Manor,a8gran-  .  .  ^    ^ 

tee  of  wreck,  "  Le  Pauline." — Act  on   Petition. — This    was  a  question 

to    a    foreign  between  the  Crown  and  the  Lord  of  the  Manor  and  Rovalty 
vessel,      found  ,  ^     ' 

deserted   upon  o^  Kenton,  Devon,  as  to  the  property  in  a  French   vessel, 

a  sand  in  the  found  on  a  sand,  called  the  Pole  Sand,  at  the  tnouth  of 
mouth  of  a  n-    ,         .  _  _,  ,  ,.  .  •        _    . 

yer:  Held,  ^"®  nver   bxe.      Ine  vessel   was  discovered    on   the   27th 

that  the   pro-  March,  deserted,  on  the  east  part  of  the  sand,  and  was  taken 

Dertv  ivas  not 

wreckum  maris,  possession  of,  with  the  cargo  of  wines  and  tobacco,  by  the 

because   when  water-bailiff  of  the  manor  of  Kenton,  of  which  the  Earl  oi 
8ion"of 'l^y  the  t)evon  is  the  Lord,  who  had  leased  it  to  Mr.  Wilkinson,  the 
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party  actually  contesting  with  the  Crown  the  right  to  the     Maecb  8. 
proceeds  of  the  property  in  the  Registry.     On  the  part  of  _-    ^~    • 
this  gentleman  it  was  alleged,  that  the  vessel,  when  taken     le  Pauline. 
possession  of,  was  high  and  dry  on  the  sand  above  low  -ggn^g  of  the 
water-mark,  which  made  it  wreccum  marisy  and  the  property  Lord    of   the 
of  the  Earl  of  Devon,  as  grantee  of  wreck,  who  enjoyed  ^^^\^  ^e 
the  right  by  inheritance,  through  a  long  line  of  ancestors,  shore  or  land, 
including  royal  as  well  as  noble  personages.     On  the  part  ^^^^  J*"   ^ 
of  the  Crown,  it  was  alleged,  that  the  vessel  took  the  sand  the    claim    of 
below  low  water-mark  ;  or,  if  not,  when  taken  possession  of  ^{j®  J^^^    ^1 
by  the  Lord  of  the  Manor,  it  was  not  high  and  dry,  and  being   sustain- 
was  therefore  a  derelict  of  sea,  in  which  case  it  belonged  to  able,  unless,  at 
her  Majesty,  in  her  capacity  of  Admiral,  as  Droits  of  Admi-  i^g  possession, 
ralty.     The  right  of  the  Earl  of  Devon  to  wrecks  within  the  the  vessel  was 
Manor  was  not  disputed.     The  Pole  Sand,  however,  ran  actual  shore,  or 
from  the  land  seaward  as  far  as  the  bar  at  the  mouth  of  the  left  dry  on  land 
Exe,  having  the  English  Channel  on  one  side,  and  the  river  covered     with 
on  the  other.  water. 

Addams,  D.,  for  the  Lessee  of  the  Lord  of  the  Manor. —  Feb.  11. 
The  claim  of  wreck  is  appurtenant  to  the  Manor.  The  ship,  Akgumikt. 
when  taken  possession  of  by  us,  was  high  and  dry,  above 
low  water-mark.  She  struck  on  the  east  side  of  the  Pole 
Sand,  and  was  driven  up  to  Pole  Head,  near  the  bar  of  the 
Exe.  The  Pole  Sand  and  Pole  Head  are  within  the  Manor, 
and  a  person  may  walk  at  low  water  to  Starcross.  The  sand 
is  covered  at  high  water,  but  at  low  water  is  bare,  and  the 
receding  of  the  tide  left  the  vessel  high  and  dry.  Fees  for 
ballast  are  always  taken  there.  [Per  Curiam. — I  apprehend 
this  to  be  a  question  as  to  the  extent  a  Manor  shall  go  sea- 
ward :  is  there  any  legal  test  of  that  question  ?]  Low  water- 
mark. [Per  Curiam. — Then  the  case  resolves  itself  into  a 
simple  naval  question,  whether  it  was  above  low  water-mark 
or  not.]  Yes ;  but  if  the  vessel  grounded  upon  a  beach 
between  high  and  low  water*mark,  it  would  be  a  wreck, 
^  fortiori,  if  fixed  to  the  sand. 
Batjifordy  D.,  on  the  same  side. 

Sir  John  Dodson^  Q.  A.,  for  the  Crown. — There  is  no  dis- 
pute that,  between  high  and  low  water-mark,  it  is  divisum 
imperium ;  that  where  the  sand  is  covered  with  water,  the 

VOL.  III.  4  K 
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Maech  8.     property  belongs  to  the  Adniiraltji  as  super  aUum  man; 
jn    "^  and  if  fixed  on  the  land,  above  low  water-mark,  it  bdoogi 

/«  Pmdm4.  *  to  the  Lord  of  the  Manor,  as  wreccum  maris  s  but  it  mut 
be  left  high  and  dry  at  the  time  it  is  taken  possesskm  of  bf 
the  Lord  of  the  Manor :  it  is  not  sufficient  to  shew  that  the 
sand  at  low  water  is  dry.  There  are  two  points  upon  wbick 
I  rely :  first,  it  was  beyond  low  water-mark  ;  secondly,  if 
between  high  and  low  water-mark,  it  waa  not  high  and  dij 
when  taken  possession  of  by  the  Lord  of  the  Manor.  The 
law  of  the  case  is  contained  in  the  cases  of  Rex  v.  For^f-mi 
Casks  of  Brandy*  and  Rex  v.  Two  Cmsks  ^TaUom.f 

PhiUimoref  D*,  Adm.  Adv.,  on  the  same  side.— Wreck  d 
sea  must  come  on  shore.t    '*  Cast  or  left  on  the  land  bj 
the  sea/*  are  the  words  of  Lord  Coke,  in  the  definitioi 
of  wreck.f 
Cur,  mdv,  wk.      Pbb  Curiam. — ^I  must  take  time  to  consider  this  case. 

March  8.  Dr.  Lushinoton. — This  is  a  question  between  the  Cnnrn, 

JaDaMSNT.  claiming  as  entitled  to  all  Droits  of  Admiralty,  and  in  sub- 
stance the  Earl  of  Devon,  as  Lord  of  the  Mancn-  and  grantee 
of  wreck.  As  to  the  nature  of  this  latter  claim,  the  Comt 
has  no  specific  information  ;  but  it  appears  the  party  is  a- 
tisfied  to  rest  the  demand  upon  the  same  footing  as  the  ordi- 
nary claims  of  wreck  generally  stand  on,  and  in  this  view  of 
the  case  the  Crown  acquiesces.  The  question,  then,  which 
I  have  to  determine  is,  whether  this  property  be  wrecam 
maris,  or  Droits  of  Admiralty :  if  the  former,  the  Lord  d 
the  Manor  is  entitled ;  if  the  latter,  the  rights  of  the  Crown 
attach. 

With  regard  to  priority  of  taking  possession  of  the  pro- 
perty, I  am  of  opinion  that  it  is  a  circumstance  upon  which 
no  satisfactory  conclusion  can  be  drawn  beneficially  to  either 
party ;  for  it  appears  to  me  that  the  representatives  both  of 
the  Crown  and  of  the  Lord  of  the  Manor  boarded  the  ves- 
sel at  one  and  the  same  time.  But,  indeed^  had  it  been 
otherwise,  I  think  that,  on  principle,  it  would  not  have  been 
of  any  importance ;  for  the  question  of  right  would  tarn, 

♦  3  Hagg.  A.  R.  257.  f  Ilnd.  29*. 

t  Black.  Camm.  b.  I,  c.8.  $  5  Rep.  106.    S  Inst  167. 
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BOC  upon  the  priority  of  seizure,  but  the  place  where  the     Mlmcv  8^ 
property  was  taken  possession  of,  the  state  in  which  it  was,  «-  ~^^ 
and  the  nature  and  description  of  the  locality.  u  Ptnime. 

This  vessel  was  taken  possession  of  on  the  S8th  March, 
1843, — for  it  is  not  necessary  to  refer  to  what  was  done  on 
the  preceding  day  by  the  boatmen,  as  no  daim  is  alleged  to 
be  with  them.  The  place  in  which  she  then  was  is  said  by 
the  Lord  of  the  Manor  to  be  within  low  water-mark.  What 
are  the  precise  attributes  of  the  place,  I  think  it  would  be 
most  difficult  to  ascertain,  if  it  were  indispensable  to  the 
decision  of  the  Court  to  ascertain  them.  The  Counsel  for 
tlie  Crown  have  in  effect  consented  to  argue  the  case  on  the 
assumption  that  the  place  was  within  low  water-mark,  and, 
to  a  certain  extent  at  least,  I  must  assume  the  fact  to  be  so. 

Before  I  proceed  further  in  examining  the  facts,  it  will 
be  expedient  to  dispose  of  some  other  topics.  The  locus  in 
quo  is  not  alleged  to  be  within  the  body  of  a  county, — a  very 
important  circumstance,  in  my  opinion  ;  but  it  is  said,  the 
Lords  of  the  Manor  have  always  exercised  rights  over  the 
place,  not  only  as  to  wreck,  but  also  in  taking  payment  for 
baUast.  This  may  be  so ;  but  I  do  not  conceive  that  such 
circumstance  can  affect  my  judgment.  If  the  locas  in  quo 
had  been  alleged  and  proved  to  be  within  the  body  of  a 
county,  roost  assuredly  such  a  circumstance  might  have  had 
the  greatest  weight;  but  the  mere  fact  cf  taking  payment 
for  ballast,  standing  alone,  can  have  very  little  weight,  for 
that  churn  may  be  founded  on  the  assumption  that  the  sand 
when  dry  was  within  the  county,  as  in  the  ordinary  case  of 
the  sea-shore  when  so  circumstanced. 

Between  the  sand  and  the  actual  land,  to  the  northward, 
the  river  Exe  flows ;  but  the  claim  is  not  derived  from  the 
possession  of  the  Manor  on  that  part  of  the  Exe,  bitt  from 
another  Manor,  which  extends  from  Powderham.  Had  the 
vessel  gone  ashore  at  Exmouth,  the  Lord  of  the  last-men- 
tioned Manor,  even  if  entitled  to  the  bed  of  the  river,  would 
have  had  no  claim.  The  daim,  therefore,  as  I  understand 
it,  alleges  this  sand  to  be  a»  it  were  a  part  of  the  shore  of 
the  Warren, — I  call  it  "  the  Warren,"  because  I  find  it  to 
be  the  place  so  designated  on  the  map,  and  to  be  expressly 
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SIarch  8.     Stated  to  be  covered  with  water,  as  well  as  the  land  appmi- 
"Z —        mating  to  the  Pole  Sand. 

U  Pgyline  '      ^ow  I  will  give  to  the  evidence  on  the  fiart  of  the  Lord 
of  the  Manor  the  utmost  effect  which  I  think  can  be  fairlj 
ascribed  to  it,  viz.  that,  at  times  and  seasons,  the  locus  im 
quo  is  left  dry,  and  may  possibly  be  reached  by  a  persoD  on 
foot.     I  regret  to  say  that  this  fact  is  left  in  <»msideribk 
doubt.     Whether  the  place  itself  is  ever  left  dry,  and  a  per- 
son could  reach  it  without  passing  over  some  land  covered 
with  water,  is  a  fact  not  so  completely  proved  as^  I  think,  it 
might  have  been.   I  take,  therefore,  the  facts  generally  from 
the  evidence  of  Lieut.  H.  A.  Comeck,  acting  as  bailiff  on 
behalf  of  the  Lord  of  the  Manor.    Now,  assuming  this  state 
of  facts  to  be  true,  the  next  consideraticm  is,  in  what  sitoi- 
tion  was  the  vessel  when  taken  possession  of  by  Mr.  Cor* 
neck  ?     On  this  point,  there  appears  no  doubt  that  thoK 
who  boarded  her  were  in  a  boat,  and  that  boat  was  floated 
by  the  water.     She  was  not,  therefore,  taken  possession  of 
at  low  water,  but  when  the  tide  was  in,  to  the  extent  of  sooe 
feet, — whether  more  or  less  is  of  no  consequence.    Whe- 
ther the  vessel  was  fixed  in  the  sand  at  that  time,  1  conceiTe 
not  to  be  a  fact  which  materially  bears  upon  this  case,  ht- 
cause  I  think  it  is  impossible  to  say  with  certainty  that  ^ 
could  be  in  such  a  place  and  be  perfectly  fixed:  no  one 
could  say,  if  left  to  herself,  what  the  effect  of  the  wind  and 
the  waves  might  have  been. 

On  this  state  of  facts,  then,  I  must  give  my  opinion 
as  to  the  law.  That  has  been  fully  considered  and  discussed 
by  Sir  John  Nicholl,  in  the  two  cases  cited  at  the  Bar,  and 
is  concisely  and  clearly  stated  in  a  valuable  treatise  latdj 
published  by  Mr.  Palmer  upon  Wreck.*  It  would  be  a 
mere  waste  of  time  to  go  over  the  old  authorities,  as  I  could 
come  to  no  other  conclusion  than  Sir  John  NichoU. 

"Xhe    vessel      I  am  of  opinion  that^  at  the  time  of  seizure^  this  vessel 

not  wreck   of  ^^g  ^^^^  rvreccum  maris,  and  for  this  reason :  because,  when 

taken  possession  of,  it  was  not  on  the  shore  or  land,  but  on 

land  covered  by  sea,  and  I  think  that  the  claim  of  the  Lord 

*  The  Law  qf  Wreck,  1843;  pp.  2—9. 
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of  the  Manor  cannot  be  sustained  unless*  at  the  time  of    Maech  8b 
taking  possession^  the  vessel  was  either  on  the  actual  shore  j^  Qmem  r. 
itself,  or  left  iby  on  land  at  other  times  covered  with  water :    U  Pon&ic. 
because  if  at  any  time  a  vessel  was  taken  by  an  agent  of  the 
Lcnrd  of  the  Manor  on  land  covered  with  water^  in  my  opi- 
nion the  jurisdiction  of  the  Admiralty  attaches^  and  there  is 
no  claim  on  the  part  of  the  Lord  of  the  Manor. 

Now,  this  I  apprehend  to  be  the  distinction  taken  in  all 
the  earlier  authorities ;  and  in  whatever  way  I  examine  the 
case,  either  with  reference  to  those  authorities,  or  to  the 
decision  of  Sir  John  Nicholl  in  the  '«  Two  Coiks  of  Tallow,^* 
I  shall  be  led  to  the  same  conclusion. 

In  considering  whether  this  property  can  be  described  as    Trae  distinc- 
mreccum  maru^  it  must  be  borne  in  mind  that  the  claim  of  ^^^s   and 
the  Lord  of  the  Manor  is  a  territorial  claim,  that  is,  a  claim  wreck, 
for  something  annexed  to  the  Manor.    This  is  not  like  the 
former  case  in  which  Sir  John  Nicholl  gave  his  judgment, 
in  which  certain  Admiralty  rights  had  been  conferred  on  the 
LfOrd  of  the  Manor,  for  no  such  right  is  claimed  upon  the 
present  occasion ;  but  it  is  a  mere  ordinary  claim  for  wreck ; 
and  I  am  of  opinion  that,  unless  the  place  were,  at  the  time 
of  taking  possession,  within  the  body  of  the  county,  the 
Ijord  of  the  Manor  could  have  no  right  or  title  whatever ; 
and  I  conceive  that  this  place  was  not  within  the  body  of  the 
county  at  the  period  in  question,  because  it  was  covered  by 
sea,  smd  was  not  dry ;  and  I  apprehend  that  the  distinction 
taken  is  right ;  not  only  civil  right,  but  criminal  jurisdiction, 
immediately  attaches — namely,  the  jurisdiction  of  the  Ad- 
miralty subsists  at  the  time  when  the  shore  is  covered  with 
water;  the  jurisdiction  of  the  common  law,  and,   conse- 
quently, the  rights  of  Lords  of  Manors,  at  the  period  when 
the  land  is  left  dry.    This  is  the  doctrine  laid  down  in  East's 
Pkoi  of  the  Crown.* 

Now  it  appears  to  me  that  this  distinction  must  govern  my 
judgment  in  this  case.  At  the  time  in  question,  did  the 
jurisdiction  of  the  Admiralty  or  of  the  Common  Law  attach? 

*  Tit  "Piracy." 
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If  AmcB  a     Sappote  a  Mony  had  beoi  eommitted  on  board  tlie  Teftelit 
•— "         that  time,  would  the  parties  have  been  tried  for  that  ofeDce 

i»  SnSZ  by  the  Admiralty  Court,  before  the  Statute,  er  would  they 
have  been  amenable  to  the  process  of  the  Cocnmoii  Law  ?  I 
am  clearly  of  opinion  that  the  distinction  would  have  pre- 
vailed, and  that  the  jurisdiction  of  the  Admiralty  mosi  have 
been  sustained ;  and  if  the  jurisdiction  of  the  Adnunlty 
must  have  been  sustained,  then,  I  apprehend,  that  no  dfim 
for  wre(^  whatever  could  by  possilMlity  be  supported,  be- 
cause there  is  a  wide  distinction  between  wreck  and  tint 
which  constitutes  droits  of  Admiralty. 

Consider  what  would  be  the  effect  of  a  contrary  doctnoe. 
We  are  to  recollect  that  we  are  dealing  with  the  rights  of  ^ 
Crown— rights  vested  in  the  Crown  for  the  benefit  of  the 
people  of  this  country,  and  in  some  respects,  it  may  be  aiicL 
for  the  benefit  of  all  who  sail  on  the  sea.  If  the  law  were 
different  in  those  phces  where  the  ebb  of  ^e  tide  goes  tot 
very  great  distance  from  the  hmd — ^perhaps  one,  two,  or 
three  miles-^n  this  case,  when  the  ship  was  floating  apoe 
the  sea-'fbr  I  am  not  aware  that  the  question  of  fixture 
makes  any  difference^— the  chums  of  the  Liord  of  the  Manor 
might  be  upheld.  But  I  believe  diat,  in  this  country,  « 
contra- distinguished  from  Scotland,  where  very  different 
constructions  of  wreccum  maris  prevail,  the  contrary  bsi 
been  held  universally.  It  is  the  duty  of  this  Court  never  t» 
see  the  Crown  divested  of  any  of  its  ancient  rights,  in  conw* 
quence  of  the  demand  of  a  subject,  unless  that  demand  he 
made  out  by  the  most  satisfactory  evidence.  T^is  is  a  pr»- 
ciple  of  law  prevailing  in  all  our  Courts,  that  the  rights  of 
the  Crown  are  not  to  be  disposed  of  except  by  the  most 
stringent  proof  of  such  rights  having  been  legally  aliensted 
in  favour  of  a  grantee. 

Now  I  have  spoken  in  this  case  of  whether  the  artidehe 
floating  or  fixed,  and  my  opinion  is,  that  that  circumstaooe 
makes  no  alteration — first,  because  I  think  it  is  impossible  ts 
say  that  there  can  be  any  thing  in  the  nature  of  fixture,  con- 
sidering what  might  be  the  state  of  the  wind  and  the  wet- 
ther ;  and  I  think  that  the  ground  itself  where  the  seixure 
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18  made  must  be  actually  dry  to  found  the  jurisdiction  of  the     Mabcb  a 
common  law  and  the  claim  of  the  Lord ;  because,  otherwise. 


if  it  be  covered  with  water  at  the  time,  it  is  quite  impossible,     U  PavUnn. 
I  think,  that  such  a  question  could  be  satisfactorily  decided 
by  the  number  of  feet  of  the  depth  of  water  at  that  particu* 
lar  period. 

For  this  reason,  and  for  the  reasons  expressed  by  Sir  Claim  rejected. 
John  Nicholl,  it  is  my  duty  to  pronounce  against  the  claim 
to  this  property  on  behalf  of  the  Lord  of  the  Manor.     The 
casks  which  actually  came  ashore,  according  to  the  distinc« 
tion,  belong  to  the  Lord  of  the  Manor. 

Addams  asked  for  the  costs.  Cotts. 

Feb  Curiam.— I  have  no  authority  to  decree  the  expenses, 
in  such  a  case  as  this,  without  the  consent  of  the  Crown. 

Proctors  :  Blakey  for  the  claimant ;  W.  Townsend  ( Adm.  Pr.), 
for  the  Admiralty. 


The  **  DowTHOBPB." — Ad  on  PHitum^ — ^This  was  a  ques-     A  dsioi  to 
tion  of  title  to  a  remnant  of  the  freight  (£81)  brought  into  S^^^gtryl^b^J 
the  Registry,  after  answering  a  variety  of  claims  growing  ship's    broker, 
out  of  complicated  transactions  occasioned  by  assignments  ^^t'J^ent  n 
of  the  ship  and  freight  before  and  afler  the  bankruptcy  of  the  sustained, 
owners.     The  remnant  now  in  question  was  claimed  by  the 
assignees  of  Mr.  Lofty,  the  late  master  of  the  vessel,  and 
owner  of  sixteen  shares,   a  bankrupt,    and  Mr.  John  Ni- 
cole the  ship's  broker,  whose  claim  rested  upon  a  docu- 
ment by  which,  he  contended,  Mr.  Lofty  had  conveyed  the 
freight  to  him.     The  Court  had  held,  upon  a  former  occa- 
sion, that  the  freight  accruing  from  the  sixteen  shares  be- 
longing to  Lofty  had  not  been  legally  assigned  by  a  deed 
dated  in  May,  1842^  to  Messrs.  Bimie  and  Co.,  which  Mr. 
Nicol  had  executed,  because  Lofty  was  no  party  to  it,  and 
because  Mr.  Nicol  had  no  authority,  by  power  of  attorney, 
or  as  broker,  to  bind  the  interest  of  Lofty.     The  document 
under  which  Mr.  Nicol  now  claimed  the  remnant  of  the 
freight  purported  to  be  a  copy  of  a  deed  dated  26th  Fe- 
bruary, 1841 .     The  original  history  of  the  transactions  out 


Dcwihorpe, 
Feb.  20. 

A&aUMKMT. 


694  ADMIRALTY  COURT.  [HiuT. 

MAmcH  a     of  which  the  present  quesdon  grew  is  given  in  the  report  of 
the  former  case.* 

Haggard^  D.,  for  Mr.  Nicol.— -The  deed  of  agreement  of 
February,  1841,  invested  Mr.  Nicol  with  very  large  powen, 
as  ship's  husband^  over  the  freight,  of  which  he  would  hsTe 
been  the  depositary,  but  for  the  decree  of  the  Court  that  H 
should  be  brought  in  at  the  instance  of  the  bondholder.  Mr. 
Nicol  had  been  the  acceptor  of  bills,  on  account  of  the  ship, 
which  had  been  transferred  to  Bimie  and  Co.,  and  the  reiB- 
nant  of  the  freight  was  due  to  him  with  reference  to  thae 
demands^  or  as  the  channel  to  Messrs.  Bimie  and  Co. 

H.  Nicholif  for  the  assignees  of  Lofty. — The  agreemeot 
(which  is  called  a  deed  by  a  misnomer)  recognizes  Mr.  Ni- 
col as  broker  of  the  ship,  and  no  more.  It  is  an  agreement, 
moreover,  which  could  not  be  enforced  in  the  Court  of 
Chancery  or  in  a  Court  of  Law. 
Cur,  adv.  vuk.  Per  Curiam.— -I  must  take  time  to  consider  this  qnei- 
tion. 

Miircb  8.  Dr.  Lushington. — On  a  former  occasion,  the  Court  wm 

JoDaxKiTT.        called  upon  to  determine  whether  the  freight  accruing  from 
*  sixteen  shares  of  the  ship^  held  by  Mr.  "Lofty,  had  bees 

legally  assigned  by  a  deed  dated  in  May,  1842,  to  Mesvs. 
Bimie  and  Co. ;  and  the  Court  was  of  opinion  that  that 
deed  was  inoperative  for  such  a  purpose,  because  Mr.  Lofty 
was  no  party  to  it,  and  because  Mr.  Nicol,  who  did  ex^ 
cute  it,  had  no  authority,  by  power  of  attorney,  or  as  bro- 
ker, to  bind  the  interest  of  Mr.  Lofly.  When  that  ques- 
tion was  debated,  no  mention  was  made  of  any  other  deed 
or  instrument  as  affecting  the  freight  appertaining  to  the 
sixteen  shares  of  Mr.  Lofly  ;  but  it  now  appears  that  there 
remains  in  tHe  Registry  a  small  amount  of  freight,  all  de- 
mands against  it  entitled  to  priority  being  deducted,  and 
this  remnant  is  claimed  by  the  assignees  of  Mr.  Lofty,  and 
by  Mr.  Nicol. 

The  assignees  of  Mr.  Lofty  have  the  same  rights  as  Mr. 
Lofly  himself  would  have  had,  had  he  not  become  bank- 

•  2  Notes  of  Ca.  261.     Since  rep.  2  Rob.  jun.  75. 
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mpt;  that  is*  they  are  clearly  entitled  to  this  remnant  unless  Maech  8. 
Mr*  Lofty,  before  his  bankruptcy^  legally  conveyed  his  nlZkor 
right  to  another  person.  Mr.  Nicol  contends  that  he  stands 
in  that  character ;  and  claims  under  a  document  dated  in 
February,  1841,  which  has  been  propounded  on  his  part. 
Now  I  must,  in  the  first  instance,  express  my  great  surprise 
that  this  document  was  not  produced  on  the  former  occasion. 
Od  that  occasion,  the  question  which  the  Court  had  to  de- 
termine was^  as  to  the  title  of  Messrs.  Bimie  and  Co.,  and 
that  title  rested  on  a  deed  dated  in  May,  1842,  which  pur- 
ported to  assign  the  freight  to  them,  and  to  that  deed  Mr. 
Nicol  was  a  party.  Now,  if  Mr.  Nicol  had,  by  virtue  of 
some  former  deed,  become  entitled  to  this  freight,  it  is  some- 
what singular  that  that  deed  was  not  then  produced,  because 
in  that  case  the  Court  would  have  been  enabled  to  do  jus- 
tice— ^that  is,  to  have  supported  (if  the  case  would  have 
allowed)  the  claim  of  Messrs.  Birnie,  who  derive  their 
right  from  Mr.  Nicol  himself. 

I  assume,  however,  for  the  purpose  of  the  present  argu-  The  question 
ment,  that  the  document  now  produced  is  proved  to  be  a  tbe^^constroe^ 
true  copy  of  a  deed  executed  by  Mr.  Lofty  and  by  Mr.  tion  of  tbe 
Nicol  at  the  time  mentioned,  and  that  sufficient  evidence  has 
been  given  of  the  loss  of  the  deed  to  require  the  Court  to  ad- 
mit the  copy  as  evidence.  Had  it  been  intended  to  have 
pot  in  issue  the  validity  of  the  deed,  or  the  execution  of  it, 
the  pleadings  ought  to  have  done  so.  It  is,  therefore,  a 
question  of  the  construction  of  the  document  before  the 
Court,  and  nothing  else.  The  freight,  if  Mr.  Nicol  be  en- 
titled to  it,  must  have  been  assigned  to  him  either  in  direct 
terms,  or  by  necessary  implication.  Beyond  all  doubt, 
there  is  no  part  of  the  deed  of  which  it  can  be  said  with 
truth  that  it  purports  to  assign  the  freight  in  direct  terms. 
1  am  thrown,  therefore,  upon  the  other  alternative,  which 
renders  it  necessary  for  me  to  examine  the  document,  and  to 
state  such  of  its  contents  as  are  in  any  way  important. 

Now,  this  paper,  which  I  have  called  a  deed, — but  I  am 
not  aware  whether  it  was  ever  sealed  or  not,  for  that  is  a 
fact  that  does  not  appear  on  the  face  of  the  paper, — purports 
to  be  an  agreement  entered  iiito  on  the  26th  of  February, 
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between  Mr.  Thomas  Humphrey^  of  Hull,  on  the  one  part; 
Mr.  hody,  of  Blackfriars-road,  on  the  second  port ;  and  Mr. 
John  Nicol,  of  Lombard  Street,  broker,  of  the  third  part 
Mr.  Lofty  agrees  to  hold  sixteen  64th-8hare8  of  the  ahip» 
and  binds  himself  not  to  sell  them,  or  any  part  thereof,  with- 
out giving  Mr.  Humphrey  the  preference  of  purchase  ;  and 
Mr.  Humphrey  and  Mr.  Lofty  guarantee  to  Mr.  Nicol  the 
sole  control  and  management  of  the  ship,  so  far  as  their 
shares  are  concerned,  and  so  long  as  they  continue  to  hold 
shares  in  the  ship.  Now^  I  apprehend  that  this  ]»ower,  so 
conferred  upon  Mr.  Nicol^  gave  him  authority  as  broker, 
and  as  broker  only ;  and  that  I  cannot,  from  this  expression, 
unless  there  be  something  more  in  the  deed,  come  to  a-  satis- 
&ctory  conclusion  that  the  power  of  receiving  the  freight 
had  been  communicated  to  Mr.  Nicol.  The  next  is  this: 
Mr.  Nicol  is  to  receive  commission  for  the  management  of 
the  ship  two  and  a-half  per  cent,  upon  all  freight  and  pas- 
sage-money^ and  one  per  cent,  on  all  receipts  and  pa3mients, 
and  all  insurances  to  be  effected  by  him.  It  is  further  agreed 
that  John  Nicol  should  act  as  broker,  and  that  he  should 
have  the  usual  commission.  Mr.  Humphrey  and  Mr.  Lolly 
agree  to  come  forward  with  their  proportion  of  whatever 
moneys  may  be  required  from  time  to  time  by  the  said  John 
Nicol,  for  repairs,  outfit,  and  other  expenses  of  the  ship. 

Now  1  think  that  this  is  a  clause  deserving  consideration, 
because  the  clause  goes  to  shew  that  it  was  not  intended  by 
this  agreement,  at  least,  that  Mr.  Nicol  was  to  advance  any 
sums  of  money  on  behalf  of  the  ship,  and  to  hold  the  freight, 
as  it  were,  as  an  indemnity  for  such  advance.  Whatever 
may  have  been  the  intention  of  the  parties,  that  intention  is 
not  expressed  by  this  clause ;  on  the  contrary,  this  article 
of  the  agreement  is,  that  the  owners  of  the  ship  are  to  find 
the  funds  necessary  for  the  repairs  of  the  ship,  its  outfit  and 
expenses,  without  any  regard  to  the  reception  of  the  freio-ht. 

Now  comes  the  next :  all  freight  and  passage-money  re- 
ceived, and  all  sums  expended,  to  be  carried  to  one  general 
account,  and  the  profit  and  loss  are  to  be  divided  among  the 
shareholders  in  proportion  to  the  shares  they  already  hold. 
Now,  in  the  first  place,  there  is  no  mention  whatever  in  the 
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clause  I  have  just  read  as  to  the  person  who  is  to  be  entitled  March  6. 
to  the  reception  of  the  freight.  The  words  are  general — 
^'  received/'  and  are  dearly  applicable  to  all  freight,  by 
whomsoever  received ;  and  these  words  point  no  more  to 
Mr.  Nicol  than  to  any  other  individual,  and  they  are  not  for 
the  purpose  of  conferrii^  a  new  right  to  receive  the  freight 
upon  any  oue^  but  for  the  purpose  of  settling  at  a  future 
time  the  right,  not  of  Mr.  Nicol,  but  the  owners  of  the  ship^ 
in  prc^xnrtion  to  the  shares  they  hold  in  the  ship  itself.  It  is 
a  mere  stipulation  to  govern  the  transactions  subsisting  be- 
tween the  two  parties,  Mr.  Humphrey  and  Mr.  Lofty — a 
necessary  stipulation  undoubtedly — that  all  the  profit  derived 
from  the  employment  of  this  vessel  should  be  carried  into 
one  general  account,  in  order  that  the  profit  and  the  loss 
may  be  balanced ;  the  profit,  if  any^  equally  divided,  and 
the  loss,  if  any  accrue,  equally  borne  by  the  parties  entitled 
to  the  ship.  There  is  nothing  which  leads  me  to  suppose 
that  it  was  intended  to  give  Mr.  Nicol  any  control  over  this 
freight  beyond  that  which  the  law  gave  him^  if  the  law  gave 
him  any  at  all. 

Now,  this  is  the  whole  of  this  agreement  from  the  be-  Whlrh  affords 
ginning  to  the  end  which  is  of  the  slightest  importance  with  ^^^  ^^^^^  '^^^^ 
respect  to  the  present  question.  I  am  of  opinion  that  this 
agreement  affords  no  ground  whatever  for  supporting  the 
claim  of  Mr.  Nicol ;  and  J  really  am  at  a  loss  to  conceive 
upon  what  part  of  this  agreement  it  was  possible  to  raise 
even  a  plausible  claim;  and  I  am  inclined  to  take  some 
blame  to  myself  for  the  postponement  of  my  judgment  on 
this  occasion  :  but  I  have  been  anxious  to  act  with  the 
g^reatest  caution,  remembering  the  extreme  perplexity  of  the 
circumstances,  when  the  Court  had  to  decide  respecting  the 
former  questions.  I  saw  in  this  case  no  perplexity  at  all ; 
but  I  was  desirous  of  carefully  examining  the  judgment  I 
have  already  pronounced,  in  order  to  see  if  there  was  any 
thing  in  that  judgment  which  could,  in  any  degree,  militate 
against  the  opinion  I  am  now  about  to  give,  and  which  would 
throw  any  light  upon  the  case.  In  one  respect  I  am  not 
sorry y  because  it  has  brought  prominently  under  my  consi- 
deration the  extraordinary  circumstances  of  the  claim  of 
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agAiBst; 


with  costs. 


Messrs.  Birnie  and  Co.  having  been  allowed  to  stand  upon 
the  deed  of  May,  1842,  alone,  instead  of  standing  also  upon 
this  instrument  of  February,  1841,  which,  if  it  had  any 
power  and  effect  whatever  to  attain  the  object,  ought  to 
have  been  brought  before  the  Court. 

I  am  of  opinion,  upon  this  instrument  as  upon  the  other, 
that  all  claim  to  take  this  freight  out  of  the  power  of  the 
assignees  is  fallacious ;  and  in  regard  to  any  claim  that  Mr. 
Nicol  may  have,  as  ship's  broker,  I  have  heard  no  argument 
now,  as  I  heard  none  on  the  former  occasion,  inducing  me 
to  believe  either  that  he  had  a  right  to  transfer  the  freight, 
or  to  receive  it,  in  opposition  to  the  right  of  Mr.  Lfofty  him- 
self, or  the  claim  of  his  assignees. 

It  is,  therefore,  my  duty  to  pronounce  against  the  claim  of 
Mr.  Nicol,  and,  looking  at  the  small  amount  of  the  property, 
and  thinking  that  the  claim  preferred  by  Mr.  Nicol  is  utterly 
without  any  real  foundation,  I  must  pronounce  against  that 
claim  with  costs. 

Proctors  : — F,  H,  Dykc^  for  Nicol ;  F.  Clarksony  for  the  assig- 
nees of  Lofty. 


jlrrrogatibe  (Tourt  of  irantriliuri?* 


March  17. 


A  will  of  a 
feme  coverte^ 
made  under  a 
power  requir- 
ing the  will 
to  be  "signed 
and  published" 
in  the  presence 
of  and  attested 
by  witnesses, 
but  which  was 
**  signed  and 
sealed,"  and  the 
attestation- 


Barnes  v,  Vincent  and  Others. — Allegation, — This 
was  a  business  of  proving  the  will  of  Mrs.  Susanna  Ireland 
(wife  of  Dr.  Ireland,  Dean  of  Westminster)  made  in  pur- 
suance of  a  power  vested  in  her  by  her  marriage  settlement, 
dated  in  1794.  The  suit  was  promoted  by  Mr.  Ralph 
Barnes,  one  of  the  executors  named  in  the  will,  against  Mr. 
George  G.  Vincent  and  the  Rev.  William  Short,  executors 
of  the  will  of  John  Ireland,  D.D.,  since  deceased  (the  hus- 
band of  the  deceased  in  the  cause),  and  also  against  the 
residuary  legatees  named  in  the  will  of  Dr.  Ireland,  who. 
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onder  the  settlement,  would  have  an  interest  in  the  separate    Ma&ch  17. 

estate  of  Mrs.  Ireland,  in  case  she  had  died  intestate.  

The  indenture  of  settlement^  upon  the  marriage  of  the       Viacent, 
deceased  with  Dr.  Ireland^  reserved  to  her  the  power,  not-  gi-^g^         rt 
withstanding  coverture,  to  dispose  of  certain  moneys  and  ed  only  that  it 
securities  by  deed  to  be  by  her  sealed  and  delivered  in  the  ^J"*^©***''*!!"- 

CO.  Mid  BfiAldi  * 

presence  of  two  or  more  credible  witnesses,  or  by  her  last  —  Held    that, 

will  and  testament  "  to  be  by  her  siimed  and  published  in  ?°  ^®  ^®  ®' 

«  i.       1  1  1        i_     tM  .  ^      .     ***«  P*per,  the 

the  presence  of  and  attested  by  the  like  number  of  wit-  power  had  not 

nesses."     Upon  the  17th  February,  1826,  she  executed  a  ^«»  complied 
will,    written   with   her  own    hand,    which    commenced,  ^S^Ji^o^ 
"  After  the  death  of  the  Dean  of  Westminster,  I  bequeath  ^"^  Inadmissi- 
my  fortune  as  follows," — and  then  were  specified  certain  tj,e  alleged  dZ 
legacies  and  the  names  of  the  residuary  legatees,  her  nieces,  ficiency  in  the 
and  it  concluded  thus :  '« I  appoint  for  executors  of  this  my  q]^^^  '^"' 
will  the  Rev.  Thomas  Vowler  Short,  the  Rev.  William  Short 
(my  nephews),  and  Ralph  Barnes,   Esq.,  attomey-at-law, 
Exeter."     It  was  signed  by  the  deceased  and  sealed,  and  the 
names  of  two  witnesses  were  subscribed  to  the  following 
ftttestation-clause :    "  Signed  and  sealed "  [the  words  and 
fealed  being  interlined]  *'  in  the  presence  of  H.  P.,  M.  £." 
rhe  deceased  died  1st  November,  1826. 

The  will  was  propounded  in  an  Allegation,  which  pleaded 
the  power  reserved  to  the  deceased  by  the  marriage-settle- 
ment; her  death,  without  child  or  children,  leaving  her 
husband  surviving,  who  died  2nd  September,  1842,  and  the 
making  of  the  will,  written  with  her  own  hand,  and  that  she 
did,  on  or  about  the  day  of  the  date  thereof,  *'  set  and  sub- 
scribe or  sign  hfst  name  '  Susanna  Ireland '  thereto,  and  did 
seal,  publish,  and  declare  the  same  as  and  for  her  last  will 
and  testament,  in  the  presence  of  divers  credible  witnesses, 
two  of  whom,  at  her  request  and  in  her  presence,  and  in 
the  presence  of  each  other,  did  set  and  subscribe  their  names 
B8  witnesses  thereto,  and  attested  the  due  execution  of  the 
lame  by  her,  in  manner  and  form  as  therein  appears ;"  and 
ft  pleads  the  death  and  character  of  H.  P.,  one  of  the  at- 
testing witnesses,  in  1828. 

The  admission  of  this  Allegation  was  opposed. 

Haggard,  D.,  for  the  executor  of  Dr.  Ireland,  in  opposi- 
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Vinceni, 
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Dec  la 

AEOOXtHT. 


March  17.  tion  to  the  Allegation. — I  submit  that  the  wiU^  on  the  ^ure 
of  it^  is  not  duly  executed  according  to  the  terms  of  the 
power,  and  that  it  is  not  competent  to  the  party  propotind- 
ing  it  to  examine  the  surviving  attesting  witness  to  supply 
the  defect  in  the  attestation.  This  case  is  not  distinguished 
from  Allen  v.  Bradihaw^*  George  v.  ReUbf,\  and  fVarlUn 
V.  MelJbrd,X  where  extrinsic  evidence  was  not  admitted. 
In  Burdett  v.  SpiUbury^^  there  was  the  word  '*  witness  ** 
only,  and  the  Court  of  King's  Bench,  whose  decision  was 
affirmed  by  the  House  of  Lords  (reversing  the  decision  of 
the  Court  of  Exchequer  Chamber),  held  that,  in  such  a  case, 
parol  evidence  might  be  let  in,  and  the  Jury  found  upon 
that  evidaice  that  the  will  had  been  published.  But  here  is 
a  specification  in  the  attestation»clause  of  two  acts  done, 
which  is  a  virtual  exclusion  of  the  other. 

H.  Nicholl,  D;  on  the  same  side.  All  the  requisites  of  a 
power  must  be  strictly  complied  with.  A  power  differs 
from  a  will,  for  it  interferes  with  property  not  belonging  to 
the  donee. 

Sir  John  Dodsony  Q.  A.,  for  the  executor  of  Mrs.  Ireland, 
in  support  of  the  Allegation. — The  question  is,  whether 
parol  evidence  be  not  admissible  to  shew  that  the  will  was 
duly  executed  in  conformity  with  the  power.  The  plea 
avers  that  it  was  signed,  sealed,  published,  and  declared,  in 
the  presence  of  two  witnesses.  In  AUen  v.  Bradsham,  the 
power  required  the  instrument  to  be  signed  and  published 
in  the  presence  of,  and  attested  by  witnesses,  and  it  pur- 
ported to  be  attested  as  to  the  signature  only.  Here  the 
attestation  is  also  to  sealing.  In  George  v.  Reilly,  the  attes- 
tation-clause was  *•  witnesses  to  the  execution,"  and  the 
Court  held  that  this  was  not  sufficient  to  let  in  parol  evi- 
dence. All  the  cases  are  founded  upon  Wright  v.  Wake- 
Jbrd,\\  There  the  power  required  signing,  sealing,  and  deli- 
very, and  the  attestation  purported  that  the  instrument 
had  been  sealed  -and  delivered  only,  and  it  was  held  that 
the   expression   of  the   two  excluded  the   other.      Doe  v. 

*  1  Curt.  no.  t  2  Curt.  1.  I  2  Curt.  221. 

§  4  Ad.  &  E.  1.     9  Ad.  &  E.  a%.     10  CI.  &  Finn.  340. 
y   17  Ves.  4d4.    4  Taunt.  213. 
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Pmeh^*'  Wright  v.  Barhm^^  and  Waierman  y.Smith,X  alT  fol-  iMTABctr  17. 
torn  that  decision.  In  oth«r  cases  it  has  been  Held  that  deli- 
very is  equivalent  to  publication;  that  is^  where  publication  is 
vtquired,  proof  of  deliTery  is  sufficient.  Stmeon  v.  Sime9n*§ 
ijempriere  ▼.  Valpy.\\  In  BurdeU  v.  Spilsbury  (which  wae 
■nder  appeal  from  the  Court  of  King's  Bench  to  the  Court 
of  Eadiequer  Chamber  at  the  time  when  George  ▼.  ReOfy 
decided  by  this  Court),  the  Lord  Chancellor  and' 
of  the  Judges  regretted  the  decision  in  Wright  v. 
Wakefordm  But  in  the  Court  of  the  Vice  Chancellor  of 
England  there  occurred,  in  July,  18S7,  a  case  (not  reported 
dU  1839)^  similar  to  the  present,  that  o^Mackinley  v.  Sison,% 
in  which  the  will  began^  <*  I  declare  this  to  be  my  last  will 
and  testament ;"  three  witnesses  attested  signing  and  seal- 
ing^ under  the  word  ''  witness,"  and  the  power  required 
that  the  instrument  should  be  signed  and  published.  The 
Vice  Chancellor  said  there  was  no  legal  definition  of  the 
term  ''pttblication,'*  and  **  If  it  appears  that  a  testatrix  has 
produced  her  will  to  witnesses^  and  has  signed  and  sealed  it 
in  their  presence,  and  they  have  attested-  that  she  has  done 
■o>  I  must  take  if  that  she  has  published  the  document  in 
tlieir  presence.'*  And  he  held  the  power  to  have  been  duly 
•secuted.  Coupling  this  case  with  that  of  Burdeii  v.  SpiU- 
bttry,  and  the  regret  of  the  law  lords  at  the  decision  in 
Wright  V.  Wake/ordf  the  Court  would  not  press  the  princi- 
pie  firther,  but  will  admit  this  Allegation  to  proof. 

Cnrtas^  D.,  on  the  same  side. — The  will  is  duly  executed 
under  file  power ;  the  Vice  Chancellor  has  held,  in  Mackin' 
tmf  ▼•-  Simm^  that  signing  and  sealing,  with  the  production 
of  the  will,  are  equivalent  to  publication. 

Pbb  Curiam.— The  case  must  stand  over.  Cur.  adv.  vuh. 


1845. 
The  case  was  re-argued  in  the  ensuing  Term.  jan  16*. 

Haggard  and  H*  Nicholl  reiterated  their  former  argu-  Argumikt. 

•  2  Man.  8b  S.  576.  t  3  Mau  &  S.  512. 

:  9  Sim.  629.  §  4  Sim.  555. 

I  5  Sim.  lOa  t  8  Sim.  561. 
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Makcb  17.    ments^  citing,  in  addition,  McQueen  v.  Farquhar  ;*   Roti 
„ ▼.  Ewer  /t    Moodie  v.  Reid  ;l  Miltvard  v.  Temple  /§  and 


Burgoyne  v.  6^Aofp^.|| 

AddamSf  D^  for  the  Residuary  Legatees  named  in  Dr. 
Ireland's  will,  against  the  Allegation.  The  question,  as  far 
as  this  Court  is  concerned,  was  settled  by  the  dedsions  in 
Ailen  V.  Bradsharv  and  George  v.  ReiUtft  and  the  decision  of 
the  House  of  Lords,  in  BurdeU  v.  SpiUhuryy  leaves  it  just  as 
it  was  when  the  case  of  Allen  v.  Bradthaw  was  decided 
Mackinley  v.  Sison  was  an  amicable  suit. 

Harding^  D.,  on  the  same  side.  Whether  the  Vice  Chan- 
cellor adhered  to  or  departed  from  his  opinion  in  other 
cases  does  not  appear;  but,  in  either  case,  Mackinley  t. 
Sison,  which  was  only  slightly  noticed  by  Mr.  Baron  Rolfe, 
and  by  no  other  judge,  in  Burdett  v.  SpiUburyy  cannot  be 
considered  as  an  adverse  decision. 

Sir  John  Dodson, — The  doctrine  in  the  series  of  dedsions 
with  which,  it  is  said,  the  Court  is  borne  down,  was  not  the 
original  doctrine  of  this  Court,  as  observed  in  Allen  v.  Brad- 
thaw,  Mackinley  v.  SUon  is  a  decision  for  us  upon  the  very 
point,  namely,  that  production  and  signing  and  sealing  are 
equivalent  to  delivery,  and  delivery  is  equivalent  to  publica- 
tion. There  the  will  contained  no  testimonium  clause  ;  here 
the  testatrix,  at  the  end  of  the  will,  says,  '*  I  appoint  for 
executors  of  this  my  will;'^  and  it  is  signed  and  sealed  in 
the  presence  of  witnesses.  In  the  case  of  Burdett  v.  Spils' 
bury  there  was  only  the  word  "  witness ;"  and  the  judgment 
in  the  House  of  Lords  went  upon  the  ground  that  the 
memorandum  of  attestation  ought  to  include  every  thing 
required  by  the  power. 

CurteiSf  on  the  same  side. 
Cur.  adv,  vult.      Per  Curiam. — I  must  consider  the  case. 

March  17.  SiR  Herbert  Jenner  Fust.  —  This  case   conies   now 

JoDOM«NT.        before  the  Court  upon  the  question  as  to  the  admissibility  of 
an  Allegation  propounding  the  will  of  Mrs.  Susanna  Ireland 

♦  II  Ves.  467.  t  3Aik.  161. 

t  7  Taunt.  355.  §  1  Camp.  375. 

Jl  3  Notes  of  Ca.  201. 
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who  died  in  the  year  1826,  she  being  at  that  time  the  wife  Makcb  17, 
of  Dr.  Ireland,  the  Dean  of  Westminster,  and  the  will  be- 
ing that  of  a  married  woman,  it  can  only  be  established  by 
shewing  that  a  power  had  been  reserved  to  her  of  making  a 
will,  and  that  the  requisites  of  that  power  have  been  duly 
complied  with.  The  purport  of  the  Allegation  is  to  shew 
that,  notwithstanding  coverture,  she  had  a  power  of  making 
a  will,  and  that  she  duly  executed  that  power. 
(After  stating  the  substance  of  the  Allegation.) 
Now  the  will  is  entirely  in  the  handwriting  of  the  de- 
ceased. It  begins :  "  After  the  death  of  the  Dean  of  West* 
minster,  I  bequeath  my  fortune  as  follows."  After  having 
gone  through  the  names  of  the  legatees,  it  is  signed  by  the 
deceased,  *'  Susanna  Ireland ;"  there  is  a  seal  in  the  margin, 
and  then  follows  what  is  called  the  attestation-clause: 
<'  signed  and  sealed  "  (the  words  <<  and  sealed"  being  inter- 
lined) '*  in  the  presence  of  H.  Pritchett,"  who  is  since  dead, 
and  "  Mary  Eames,"  who  was  housekeeper  to  Mrs.  Ireland, 
the  deceased.  The  question,  therefore,  is,  whether  this  will 
is  duly  executed  by  the  deceased,  in  pursuance  of  the 
power  given  by  her  marriage-settlement,  that  is, — whether 
it  was  signed  and  published  in  the  presence  of  witnesses :  if 
not,  the  will  can  have  no  effect,  for  it  is  admitted  that,  in 
such  case,  the  requisites  of  the  power  have  not  been  duly 
complied  with. 

Now  the  paper  concludes  with  an  attestation-clause,  in 
which  it  is  said  to  have  been  **  signed  and  sealed  **  in  the 
presence  of  the  witnesses — not  a  word  of  its  having  been 
*'  published," — merely  "  signed  and  sealed :"  so  that  all  that 
is  purported  to  be  attested  by  the  witnesses  is  signing  and 
sealing  by  the  deceased.  Under  these  circumstances,  it  must 
be  shewn,  either  by  extrinsic  evidence  (supposing  it  to  be 
admissible),  that  the  deceased  did  publish,  as  well  as  sign 
and  seal, — and  that  is  the  purport  of  the  Allegation,  which 
pleads  that,  on  the  17th  February,  1826,  the  deceased  did, 
in  the  presence  of  the  witnesses,  sign,  seal,  publish,  and 
declare  this  as  and  for  her  last  will  and  testament ;  or,  if 
extrinsic  evidence  cannot  be  admitted,  it  must  be  shewn  that 
signing  and  sealing  are  equivalent  to  publication,  and  conse- 
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Mabch  17.     quently  that  the  requisites  of  the  power  have  been  complied 
„  with. 

FtuMiit  Now  there  have  been  several  cases  in  the  Courts  of  Lav 

and  Equity  cited^  and  two  or  three  in  this  Court,  and 
the  Court  gave  its  opinion  at  considerable  length  in  one  of 
them,  that  of  Allen  v.  BradskaWf  and  it  is  unneceMuj 
for  the  Court  now  to  go  into  the  cases  upon  which  that  d^ 
cision  was  founded  (which  were  adverted  to  in  the  Argo- 
ment),  namely^  that  where  it  appears  on  the  face  of  the 
attestation-clause  that  the  power  lias  not  been  complied  with, 
it  is  not  for  the  Court  to  admit  extrinsic  evidence  of  the  die 
execution  of  the  will.  The  result  of  that  case,  and  that  of 
George  v.  Reilltf^  was,  that  the  Court  was  of  opinion  that 
parol  testimony  cannot  be  received  to  supply  the  defidencj 
of  the  attestation-clause.  Unless,  therefore,  it  appear  that, 
since  that  time,  some  alteration  of  the  law  has  taken  place, 
the  Court  would  come  to  the  same  conclusion,  and  wodd 
adhere  to  the  principle  laid  down  in  the  cases  upon  which 
the  decision  of  the  Court  was  founded ;  and  the  question  is, 
therefore,  whether  any  thing  has  occurred  since  the  detenu- 
nation  of  those  cases  which  should  induce  tbe  Court  to  d^ 
part  from  the  principle  it  adopted  in  those  cases. 
Spil^ttrif  V.  Now  two  cases  have  been  more  particularly  referred  to,  and 
Burdett  ^^^  of  them  is  a  very  important  case, — I  mean  that  of  Bitrdeti 

V.  SpUsbury^ — that  is  certainly  a  very  important  decision ;  bat 
it  by  no  means,  in  my  opinion,  affects  the  present  case ;  for, 
as  I  understand  that  ca8e>  the  decision  was  founded  upon  the 
peculiar  circumstances  of  that  case  itself,  which  were  quite 
sufficient  to  take  it  out  of  the  principle  established  in  the  case 
of  Wright  v.  Walcefordy  which,  though  it  is  admitted  to  be 
the  law,  does  not  seem  to  have  met  with  the  general  appro- 
bation of  the  different  Courts  which  have  had  to  considef 
and  decide  this  point.  The  case  of  Burdeti  v.  SpiUhmj 
came  originally  before  the  Court  of  King's  Bench,  where 
the  power  was  held  to  have  been  duly  executed  and  its  re- 
quisites duly  complied  with,  as  the  will  had  been  proved  to 
have  been  signed,  sealed,  and  published  in  the  presence  d 
and  attested  by  three  witnesses.  In  that  Court  it  was  held 
that  the  power  had  been  duly  executed  ;  but  the  decision  oT 
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the  Court  of  King's  Bench  was  appealed  by  Writ  of  Error  to  March  17. 
die  Court  of  Exchequer  Chamber,  which  reversed  the  judg-  Sames  v. 
ment  of  the  Court  of  King's  Bench.  The  case  was  then  Vmceni. 
appealed  to  the  House  of  Lords,  where  the  decision  of  the 
Bzchequer  Chamber  was  reversed,  and  the  decision  of  the 
Court  of  King's  Bench  was  affirmed ;  and,  therefore,  it  was 
held  that,  under  the  circumstances  of  that  case,  the  requi- 
sites of  the  power  had  been  duly  complied  with,  namely, 
that  the  will  had  been  duly  signed,  sealed,  and  published  in 
the  presence  of  three  witnesses,  and  attested  by  them,  as 
required  by  the  power.  That  case  is  reported  at  consider- 
able length,  with  the  arguments  used  by  the  learned  Judges 
in  the  opinions  given  by  them  in  the  House  of  Lords.  It  is 
proper  to  observe  that  the  case  of  Spilsbury  v.  Burdett  was 
not  finally  determined  without  a  good  deal  of  doubt  and  hesi- 
tation,  and  some  difference  of  opinion  between  the  Jearned 
Judges  in  the  House  of  Lords,  as  well  as  in  the  Court  of 
Exchequer  Chamber.  However,  the  decision  in  that  case  is 
a  binding  decision  by  the  Court  of  ultimate  resort,  as  the 
established  law  upon  the  point,  so  far  as  the  facts  of  any  case 
bring  it  within  the  principle  of  that  of  Burdett  v.  SpiUbuiy, 

But  it  appears  to  me,  as  I  have  already  said,  that  that  Distinguished 
case  was  deteomined  upon  a  principle  which  by  no  means  ^^^°^  **"•  ^^■•** 
whatever  applies  to  the  present  case.  The  question  in  that 
case  was,  whether  the  will  was  duly  signed,  sealed,  and 
published,  the  power  requiring  all  these  to  be  done,  and 
the  will  purported  to  have  been  executed  by  the  signa^ 
tare  and  seal  of  the  deceased,  attested  by  three  witnesses, 
the  attestation-clause  (distinguished  from  the  testimonium^ 
clause)  having  merely  the  word  "  witness,"  nothing  being 
specified  in  the  attestation-clause  as  to  what  had  been  done, 
but  the  names  of  three  witnesses  were  signed,  as  witnesses 
to  the  will.  Now,  as  I  understand  the  decision  in  Burdett 
y.  Spilsbury f  the  principle  was  founded  upon  this :  that 
there  was  a  general  attestation-clause,  and  not  a  special 
attestation-clause ;  that  there  was  no  specification  of  any 
one  act,  of  signing,  or  sealing,  or  publishing,  but  that  all 
the  requisites  required  might  be  attested  in  such  an  attesta- 
tion^ause,  and  therefore  that  the  general  word  <<  witness" 
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ICabcb  17.     would  imply  either  that  none  of  the  requisites  were  done  in 
n  the  presence  of  the  witnesses,  or  that  all  were  done  in  the 

VmcnL  presence  of  the  witnesses,  and  therefore  extrinsic  evidence 
was  admissible  to  remove  the  ambiguity  upon  the  face  of 
the  paper.  The  principle,  therefore,  is  completely  different 
here.  In  this  case  of  Mrs.  Ireland,  the  attestation-clause 
purports  that  the  witnesses  attested  the  signing  and  seal- 
ing ;  in  the  case  of  BurdeU  v.  SpUsbuiyf  there  waa  the  word 
"  witness"  alone ;  here  the  witnesses  attest  the  signing  and 
sealing,  omitting  publication  ;  and  the  principle  upon  which 
that  case  was  decided,  as  I  collect  from  what  fell  from  the 
learned  Judges  who  delivered  their  opinions  in  the  Houae  of 
Lords,  was  the  principle,  exprtssio  uniust  exduno  allerims; 
that  where  the  attestation-clause  specifies  one  or  two  acts 
out  of  three  as  having  been  done,  you  could  not  be  ad- 
mitted to  give  parol  evidence  of  the  fact  of  the  third  requi- 
site having  been  complied  with,  when  it  appears  on  the  face 
of  the  attestation-clause  that  there  were  only  two.  I  can« 
not  understand  from  the  opinions  of  the  learned  Judges  in 
the  House  of  Lords,  that  if  there  had  been  an  attestation- 
clause  in  that  case,  worded  as  in  the  present,  parol  testimony 
would  have  been  received  to  supply  the  deficiency  of  the 
attestation -clause.  If  in  Mrs.  Ireland's  will  there  had  been 
only  the  word  '*  witness,"  it  would  have  been  within  the 
principle  of  the  case  of  BurdeU  v.  SpUsbury^  and  parol  tes- 
timony might  have  been  received,  as  in  that  case,  to  shew 
that  there  had  been  publication  as  well  as  signing  and  seal- 
ing; but  I  cannot  find  any  thing  in  what  fell  from  the 
learned  Judges  in  the  House  of  Lords  to  shew  that,  if  there 
had  been  a  specification  of  what  had  actually  been  done, — 
that  is,  two  acts  out  of  three, — parol  evidence  ought  to  be 
admitted  to  prove  that  the  third  had  been  done ;  and,  there- 
fore, the  principle  of  that  case  does  not  apply  to  the  present. 
But  there  was  an  additional  circumstance  in  the  case  of  Bur^ 
dett  V.  Sp'dsburyy  upon  which  it  would  appear  that  the  judg- 
ment of  some  of  the  learned  Judges  turned, — namely,  what 
is  called  the  /e^/tmonittm-clause,  which  is  referred  to  by  Lord 
Chief  Justice  Tindal,  and  it  is  very  material,  as  shewing 
the  principle  upon  which  that  case  was  decided.     The  will 
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in  that  case  commenced  in  these  words : — "I,  Lydia  Henning  March  17. 
Skynner,  wife  of  W.  A.  Skynner,  Esq.,  of,  &c.y  do  publish  _ 
and  declare  this  to  be  my  last  will  and  testament.'*  There  Vmetmt 
is  no  such  commencement  here ;  merely,  "  Ailer  the  death 
of  the  Dean  of  Westminster,  I  bequeath  my  fortune  as  fol- 
lows." So  that  there  is  no  declaration  in  the  paper  itself 
that  it  was  published  and  declared  as  and  for  her  last  will 
and  testament,  and  that  is  an  important  part  of  the  paper  in 
the  other  oCse.  Then  comes  the  /ef/tmonttrm-clause: — **  I 
declare  this  only  to  be  my  last  Will  and  testament ;  in  wit- 
ness whereof  I  have,  to  this  my  last  will  and  testament,  con- 
tained in  one  sheet,  set  my  hand  and  seal  the  12th  day  of 
September,  in  the  year  of  our  Lord  1789."  So  that,  at  the 
commencement,  she  declares  it  to  be  her  last  will  and  testa- 
ment,— <*  I  do  publish  and  declare  this  to  be  my  last  will 
and  testament,**— •so  that  there  was  a  declaration  from  the 
testatrix  herself  that  she  publishes  and  declares  it  to  be  her 
last  will  and  testament,  and  then  comes  the  teitimonium^ 
clause : — *'  I  declare  this  only  to  be  my  last  will  and  testa- 
ment ;  in  witness  whereof,"— of  what  P-^what  was  the  last 
antecedent  ?  <*  I  declare  this  only  to  be  my  last  will  and 
testament" — '*  I  have,  to  this  my  last  will  and  testament,  set 
my  hand  and  seal,  the  12th  day  of  September,  1789.  Lydia  ' 
Henning  Skynner."  Then  there  is  the  word  *' witness/' 
and  then  follow  the  names  of  three  witnesses.  Now  I  ap- 
prehend, and  it  is  to  be  collected  from  the  reasons  assigned 
by  the  learned  Chief  Justice,  that  the  /ef^tnumtum-clause  in 
that  case  is  directly  connected  with  the  attestation-clause, — 
that  is,  the  declaration  of  its  being  her  last  will^  in  testimony 
of  which  she  set  her  hand  and  seal  in  the  presence  of  the 
witnesses.  What  was  it  that  the  witnesses  did  attest  ?  Any 
thing  or  nothing  ?  The  word  '*  witness"  does  not  refer  to 
any  thing  of  itself.  If  the  will  was  signed,  sealed,  and  pub- 
lished in  the  presence  of  the  three  witnesses,  and  the  witnesses 
attested  the  several  acts  done  in  their  presence,  the  whole  of 
the  requisites  of  the  power  were  complied  with,  and  parol 
evidence  was  not  necessary,  except  to  establish  these  facts. 
But  the  question  is,  where  there  is  a  special  attestation- 
clause,  reciting  that  two  out  of  three  acts  have  been  done. 
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Mabcb  17.     and  excluding  the  third,  whether  parol  evidence  can  be  ad- 
r*7~        mitted  to  supply  a  deficiency  in  the  attestation-clause ;  and 
ViticeiU,       I  can  extract  no  such  principle  from  any  of  the  reasons  given 
by  any  of  the  learned  Judges  in  that  case. 

Therefore*  I  understand  this  case  as  most  materially  dis- 
tinguished from  that  of  Burdelt  v.  SjnUhurtft  and  conse- 
quently it  must  come  within  the  principle  applied  to  the 
cases  of  Wright  v.  Wake/ord,  Doe  v.  Peachy  and  the  other 
cases  referred  to  in  the  Argument,  and  in  the  House  of 
Lords,  the  Court  of  Exchequer  Chamber,  and  the  Court  of 
King's  Bench,  and  which  were  considered  by  this  Court  in 
the  case  of  Allen  v.  Bradthan?. 

Now  is  there  any  other  case  in  which  it  can  be  considered 
that  there  has  been  a  different  decision  }     The  only  case  I 
MackimUy  ▼.  have  been  referred  to  is  that  of  Mackinley  v.  Suom*     That 
S*90f^  case,  it  is  stated,  was  decided  before  that  of  Allen  v*  Brad- 

than,  and  it  is  suggested  that  if  the  Court  had  known  of 
that  decision  (which  had  not  then  been  reported),  poaslbly, 
or  probably,  it  would  have  come  to  a  different  conclusion. 
Now  what  is  the  decision  in  the  case  of  Mackinley  v.  SUomf 
It  does  appear  that,  in  that  case^  the  Vice-Chancellor  of 
England  held  that  signing  and  sealing,  under  the  circum- 
stances of  that  case,  were  equivalent  to  delivery,  and  deli- 
very having  been  held,  in  several  cases, — as  Simeon  v. 
Simeon^  Lempriere  v.  Valpyt — to  be  equivalent  to  publica- 
tion ;  if  signing  and  sealing  were  equivalent  to  delivervi 
they  would  be  also  equivalent  to  publication.  Now  I  cannot 
say  that  a  single  case  would  be  sufficient  to  induce  the  Court 
to  depart  from  the  principle  it  laid  down  in  Allen  v.  Brad- 
sharvy  founded  upon  the  different  cases  which  had  been  pre- 
viously decided  in  the  Courts  of  Common  Law,  and  I  can- 
not discover  any  case  in  which  the  decision  in  Mackinley 
V.  SUon  has  been  cited,  except  that  of  Burdetl  v.  SpiUbury^ 
and  it  is  remarkable  that  the  only  learned  Judge  who  refers 
to  that  case  (Mr.  Baron  Rolfe),  and  who  was  one  of  those 
who  were  of  opinion  that  the  power  had  not  been  duly  exe- 
cuted, does  not  refer  to  it  as  if  it  altogether  received  his 
approbation.  This  being  the  only  case,  and  as  that  case 
does  not  seem   to   have   met   with   the  approbation    even 
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of  the  learned  Baron  who  referred  to  it,  and  as  it  was  not  March  17. 
referred  to  by  any  other  learned  Judge  upon  that  occasion, 
it  does  appear  to  me  that  it  wovild  be  going  too  far  for  the  Vincent. 
Court  to  reverse  its  decision  in  Allen  v.  Bradshaw  upon  this 
single  case.  I  am  of  opinion,  there  being  no  other  case 
cited  to  me,  that  I  cannot,  consistently  with  the  law  of  the 
case,  admit  this  Allegation  to  proof,  to  allow  the  party  to 
shew  by  extrinsic  evidence,  where  signing  and  sealing  alone 
are  mentioned  in  the  attestation-clause,  that  the  other  requi- 
site of  the  power  was  complied  with  ;  that  there  is  no  suffi- 
cient ground  for  supplying  the  defect  in  the  attestation- 
clause  by  evidence  dehor*  the  will ;  and  I  am  not  prepared 
to  go  the  length  of  saying,  with  the  Vice-Chancellor  of 
England,  in  Mackirdey  v.  Sison^  that  signing  and  sealing 
necessarily  import  publication.  It  is  a  very  unfortunate 
case,  for  in  this,  as  in  other  instances,  the  intentions  of 
the  deceased  are  entirely  defeated,  and  her  will  cannot  be 
carried  into  execution.  But  this  is  the  law  of  the  case,  and, 
notwithstanding  the  intimation  thrown  out  by  the  learned 
Judges,  in  Burdett  v.  SpiUbury^  that  if  the  case  of  Wright 
V.  Wakeford  were  now  for  the  first  time  to  be  decided,  a 
different  conclusion  might  be  arrived  at,  they  were  un- 
willing to  disturb  the  principle  laid  down  in  that  case  and 
followed  in  other  cases,  which  would  cause  the  law  to  be- 
come unsettled,  and  place  it  in  a  doubtful  state,  after  it  had 
been  so  laid  down  in  Wright  v.  Wakeford. 

I   am  of  opinion  that,  signing  and  sealing  only  being      Parol    evi- 
inserted  in  the  attestation-clause,  parol  evidence  cannot  be  -tj"  timdmis- 
admitted  to  shew  that  the  will  had  been  published,  as  well 
as  signed  and  sealed  ;  I  cannot  admit  that  signing  and  scal- 
ing are  equivalent  to   delivery :    the   attestation-clause  is 
deficient,  the  witnesses  having  attested  the  signing  and  seaV- 
ing  only,  therefore  excluding  the  other  act,  and  the  will 
does  not  say  that  it  was  published  at  the  time.     I  must      Allegation 
reject  this  Allegation.  rejected. 

Proctors: — EngUhearty  for  the  executor;  Bedford^  for  the 
executor  of  the  husband ;  Toker^  for  the  residuary  legatees 
named  in  the  husband's  will. 
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March  18. 

Decetsed had  In  the  Goods  of  John  Allan^  dkc— -Afo/iaji>  ex-parte. 
S^hf^Sri^  —The  deceased  in  this  case  died  I8th  March,  1844,  without 
uined  posses-  child  or  parent,  leaving  a  widow,  and  three  brothers  and 
w^i/"*cod^M  ^^^  «8ter8  (four  married  and  one  unmarried),  only  next  of 
thereto,  which  kin.  On  the  Ist  August,  1843,  he  duly  executed  a  will, 
***  Sd*  o?  ^^^  prepared  by  a  solicitor,  revoking  all  former  wills,  and  de- 
other;  he  de-  vising   all   his  real   and    personal    estates  to   B.  D.   and 

Se^SdidfSot  ^'  ^'  ^*  •^•'  "P®"  *'""**'  ^®  ^®^P  ®^   ^^^  ^^°  Policies  of 
in  his  posses.  Assurance  on  the  lives  of  two  persons  named  in  a  lease  from 

sion)  remaining  ^^g  Dg^^  ^^^  Chapter  of  York,  under  which  he  held  an 

uncancelled  at 

his  death :  ad-  estate  at  D.,  and  to  procure  renewals  of  such  lease.     He 

ininistiation.as  bequeathed  to   his   brother,  W.  A.,   an   annuity    of  £200 
in  a  case  of  in.    ,  _        .  ,  ,        ,  .  i     .  . . 

testacy,  on  the  charged  on  his  real  and  personal  estate,  and  the  residue  of 

renunciation  of  }|J8  property  to  his  trustees  upon  such  trusts  as  by  any  codi* 

lowed  to'  be  ^^^  ^  ^^^^  ^^^  ^^^  ^^^^  ^®  should  appoint,  and  in  default 
taken,  but  not  thereof,  in  trust  for  his  personal  representatives,  their  exe- 
cutors, administrators,  and  assigns ;  and  he  appointed  the 
said  B.  D.  and  H.  R.  A.  J.  executors.  On  the  2Srd  Novem- 
ber, 1843,  he  made  a  codicil  to  his  will,  bequeathing  £70 
a  year  to  his  wife,  £20  a  year  to  his  aunt,  and  legacies  of 
150  each  to  his  four  married  sisters.  This  codicil,  which 
was  written  by  W.  W.,  brother-in-law  of  the  deceased,  was 
executed  by  the  deceased  whilst  on  a  visit  at  the  house  of 
VV.  H.  B.,  another  brother-in-law,  to  whom  he  delivered  it 
for  safe  custody,  and  who  kept  it  till  after  the  deceased's 
death.  W.  H.  B.  died  8th  July,  1844.  In  October,  1843, 
the  deceased  had  gone  to  lodge  at  the  house  of  Mrs.  G., 
where  he  died.  On  the  26th  or  27th  January,  1844,  he 
inquired  of  E.  H.,  servant  of  the  house,  if  Mrs.  G.  was 
within,  and  being  told  she  was  not,  said,  **  I  only  wanted 
her  to  witness  my  burning  some  papers."  Shortly  after- 
wards, finding  that  Mrs.  G.  had  not  returned,  he  said  to  the 
servant  that  he  had  some  papers  to  burn,  and  that  she  would 
do  ;  "  that  he  wished  both  herself  and  Mrs.  G.  to  be  there, 
but  as  Mrs.  G.  had  not  come  in,  he  would  not  wait."  The 
deceased  then  took  a  document,  which  had  some  seals  at- 
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tadied  to  it,  from  the  table^  and  put  it  in  the  fire,  but  made    March  18. 
DO  further  remark.    On  the  28th  January,  the  deceased     AUmTitc 
bdng  at  the  house  of  his  brother-in-law,  W.  H.  B.,  in  con- 
fersalion  with  W.  W.  (the  writer  of  the  codicil),  asked  him 
if  he  had  a  pencil  and  paper,  and  W.  W.  having  produced 
the  envelope  of  a  newspaper,  the  deceased  said  he  wished 
turn  to  make  a  memorandum  of  some  importance,  and  then 
dictated  to  him  as  follows : — <<  January  28th,  1844.    On  the 
86tby  threw  it  in  the  fire ;"  which  being  written  down  by 
W.  W.y  the  deceased  desired  him  to  take  care  of  it,  <<  as  it 
woald  be  important."     W.  W.  inquired  of  the  deceased 
what  it  was  he  had  thrown  in  the  fire ;  to  which  he  only  re- 
plied, '^  You  know  what  I  mean :"  whereupon  W.  W.,  hav- 
ing heard  that  the  deceased  was  in  the  habit  of  making  and 
djestroying  wills,  said,  *^Your  will,  as  usual,  I  suppose?*' 
Bat  the  deceased  made  no  reply.     On  the  29th  February, 
IBM,  the  deceased,  being  on  a  visit  at  the  house  of  his 
sister,  Mrs.  D.,  in  conversation  with  her,  said,  ^<  he  had  de- 
stroyed his  last  will,  and  intended  directly  to  have  another 
made,  and  to  leave  the  D.  estate  to  his  brother,  W.  A. ;" 
and  he  also  said  he  had  destroyed  another  will  which,  at  one 
time,  had  been  in  her  (Mrs.  D.'s)  possession.    Immediately 
alter  the  deceased's  death,  search  was  made,  but  no  paper 
of  a  testamentary  nature  could  be  found  save  the  aforesaid 
codidL    The  estate  was  almost  insolvent     All  the  parties 
interested  in  the  codicil  renounced  their  right  to  the  admi- 
nistration with  the  codicil  annexed. 

Haggard,  D.,  moved  for  administration,  as  in  a  case  Motiok. 
of  intestacy,    to  one  of  the  brothers    and    one  of  the 
sisters. 

Sib  H.  Jbnnbr  Fust. — There  is  a  codicil  duly  executed  Dicrks. 
by  the  deceased  in  I84S,  and  never  cancelled :  how  is  that 
revoked  ?  [Haggard. — It  was  not  in  his  possession  at  the 
time  he  destroyed  the  will.]  The  Act  says  that  no  will  or 
codicil  shall  be  revoked  but  by  another  will  or  codicil,  or  by 
some  writing  declaring  an  intention  to  revoke  it,  or  by  burn- 
ing, tearing,  or  destroying,  with  such  intention.     If  you 

VOL.  III.  4  N 
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Makch  18.    are  willing  to  Uke  adtninistration  of  the  effects  of  the  de- 
^-~T^     ceased,  as  dead  ihteeitate,  you  may— -the  Court  will  not 
decree  it. 

TVWff,  Proctor. 


A  paper,  ap.  In  thb  Goods  or  Maroarbt  KrauSv  widow^  one. — 
fiioe  of  ^  to  ^<^*<^  ex'parte. — The  deceased  died  on  the  24th  Febmarj, 
be  tlie  original  having  made  her  will  on  the  SOth  of  July,  1844^  whcgreby 
eated  without  ^^  named  her  niece,  Mrs.  Elizabeth  Green^  residuary  lega- 
a  form  of  attee-  tee.  This  will  was  executed  in  the  presence  of  Mrs.  Grreen, 
2fti^J'P^jJJ^  and  also  of  Charles  Lee  and  Miles  PoweU,  the  two  latter 
required  from  attesting  the  same.  On  her  deaths  search  was.  made  with- 
witoeese^^iM^  *^^  effect  for  this  paper,  and  it  was  supposed  that  the  de- 
cording  to  the  ceased  had  destroyed  it ;  but  on  more  minutely  inspecting 
Court  turned  *  ^^'^^^^  belonging  to  her,  a  leather  lining  was  observed 
out     not     to  in  the  lid,  sealed  down  with  wax,  and  on  breaking  the  seal, 

be  the  original  ^^  paper  was  discovered,  which  was  believed  to  be  the  will. 

wil],butacop7,     '^  ^ 

the  names   of  There  being  no  clause  of  attestation,  merely  the  word  ^^  wit* 

the    witnesaes  nggg^"  according  to  the  rule  of  the  Court,*  an  affidavit  of 

not    being    of 

their  writing :  the  attesting  witnesses  was  required,  in  order  to  shew  that 

Motion  for  ad-  ^^  requisites  of  the  Statute  had  been  complied  with  in  re- 
mmistration  iii  .  •         i.^i.^i  . 

with  the  paper  g&rd  to  the  due  execution,  when  they  both  denied  that  the 

rejected. — Ob-  names  subscribed  thereto  were  of  their  writing,  or  that  thej 
diency  of  £i8  ^^^  the  deceased  execute  that  identical  paper,  which,  how- 
rule     of     the  ever,  to  the  best  of  their  belief,  was  a  true  copy  of  the  will 

they  did  attest. 
Motion.  Bafjfordj  D.,  for  the  residuary  legatee,  moved  for  admi- 

nistration (no  executor  being  appointed)  with  the  will  an- 
nexed. [Per  Curiam. — Read  the  conclusion  of  the  Proc- 
tor's Case.]  ^'  The  parties  entitled  to  the  property  of  this 
deceased  have  expressed  much  dissatisfaction  at  Mr.  Pott 
refusing  to  proceed  to  take  out  Letters  of  Administration  to 

*  By  the  Rule  of  the  Court,  the  Registrars  require  either  that  the 
will  contain  an  attestation-clause,  shewing  that  the  requisites  of  the  9th 
sect,  of  the  Statute  have  been  fully  complied  with,  or,  in  the  absence 
of  sucli  clause  (which  is  not  required  by  the  Statute),  an  affidavit  from 
the  attesting  witnesses  to  the  same  effect 
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her  effects  without  first  obtaining  the  directions  of  the  Judge  Maacs  18. 
on  the  paper  writing,  and  the  solicitors  employed  by  the  par-  —  V 
ties  in  the  case  of  Henry  Mullens  Fleetwood,  deceased*  which 
was  decided  by  the  Judge,  on  motion  of  Counsel,  on  the  se- 
cond session  of  Hilary  Term  last,  have  declared  that  motion 
to  have  been'  unnecessary,  and  such  appears  to  be  the  opinion 
of  solicitors'and  the  public  generally  in  such  cases,  which  is 
extremely  prgudicial  to  the  Proctor  in  discharge  of  what  he 
considers  to  be  his  duty  to  the  Court." 

Sir  H.  Jbnnbr  Fubt. — It  appears  from  the  affidavit  of  Dicrbk. 
the  witnesses,  that  this  is  not  the  original  will,  but  a  copy 
of  the  original  wiU,  and  as  the  other  paper  was  in  the  poa* 
session  of  the  deceased,  and  is  not  forthcoming,  the  pre- 
sumption ift,  that  it  was  destroyed  by  her.  The  property 
leflt  is  under  £200 ;  but  the  party  who  would  be  entitled  to 
it  under  thii  paper  has  expressed  her  dissatisfaction  with 
the  Proctor's  refusal  to  proceed  to  take  out  Administration  of 
the  deceased's  effects  without  the  direction  of  the  Judge,  in 
conformity  with  the  Rule  of  the  Court.  But  the  Proctor 
has  done  no  more  than  his  duty.  The  Case  goes  on  to  state 
that  the  solicitors  employed  by  the  parties  in  the  case  of 
Henry  Mullens  Fleetwood  have  declared  that  the  motion  in 
that  case  was  unnecessary.     I  have  no  doubt  that  they  think 

*  This  was  a  motion  made  on  the  25th  January,  for  Administration 
with  will  annexed,  under  the  following  circumstances.  The  deceased 
died  16th  December,  1842.  The  will,  which  appointed  no  executor, 
but  named  thd  wife  residuary  legatee,  had  no  clause  of  attestation,  but 
bore  the  names  of  two  witnesses,  females.  An  affidavit  being  called 
for,  one  of  them  stated  that  she  had  no  recollection  of  having  seen  the 
paper  bef<n«,  and  was  confident  she  was  not  present  at  the  exeeutioD, 
and  that  the  name,  purporting  to  be  hen,  was  not  written  by  her;  the 
other  witness  recognised  her  signature  as  written  by  her,  and  in  tbe 
deceased's  presence;  but  stated  that  he  did  not  sign  his  name  or 
acknowledge  his  signature  in  her  presence.  Paa  Cvmau  : — "  It 
is  quite  impossible  to  grant  this  motion.  What  the  real  aircum- 
stancea  are  I  am  unable  to  conjecture.  There  is  tomething  con- 
nected with  thie  paper  which  the  Court  cannot  penetrate,  and  will  not 
conjecture.'* 
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March  IB. 
KrauB^  dec. 


Motion 
rejected. 


they  know  better  than  the  Court,  the  Counsely  and  the  Proc- 
tor, what  is  necessary  and  proper  to  be  done  in  sach  cases. 
But  it  is  stated  that  not  only  is  this  the  opinion  of  these  solici- 
tors, but  of  the  public  generally.  I  am  not  aware  that  such 
dissatisfaction  has  been  expressed  on  the  part  of  the  public 
Solicitors  may  have  expressed  dissatisfaction  in  particular 
cases,  and  I  have  no  doubt  that  solicitors,  who  have  no  re- 
sponsibility to  bear^  may  have  felt  dissatisfaction  ;  but  how 
the  public  can  feel  dissatisfied  at  rules  laid  down  for  their 
protection,  I  am  at  a  loss  to  conceive.  However,  be  it  so  or 
not,  the  Court  will  persevere  in  the  course  it  has  taken  till 
informed  by  a  superior  authority  that  it  ought  not  to  be  pur- 
sued. I  am  quite  sure  that  the  rule  is  advantageous  to  the 
public,  for  if  personal  property  gets  into  the  hands  of  im- 
proper persons,  how  is  it  to  be  recovered  ?  It  is  not  like 
landed  property,  but  might  be  dissipated  at  once.  What 
are  the  facts  here  ?  If  the  Court  had  allowed  the  Adminis- 
tration to  pass  without  requiring  an  affidavit,  a  paper  would 
have  been  acted  upon  which  is  not  the  will  of  the  de> 
ceased,  for  the  original  will  is  not  forthcoming.  Reject 
the  motion.'*' 

Petty  Proctor. 


A  schedule 
of  books,  re- 
ferred to  in  a 
willy  admitted 
to  the  probate 
as  incorporated 
with  and  form- 
ing part  of  the 
will. 


In  the  Goods  of  Richard  Mackenzie  Bacon,  dec. 
— Motion,  cx-parte, — The  deceased  died  26th  November, 
1844.  On  the  13th  October,  1844,  he  duly  executed  his 
will,  whereof  he'appointed  his  daughter,  M.  A.  B.,  spinster, 

*  In  the  case  of  Thompson  v.  Pigottf  the  same  day,  the  will  oi 
Richard  Thompson,  who  died  on  the  28th  September,  1B44>,  leaving 
personal  property  to  the  value  of  between  jB2,0(X)  and  .£3,000,  appeared 
on  the  face  of  it  to  be  regularly  executed  and  attested,  the  attestation- 
clause  being  rather  formal,  purporting  that  the  witnesses  had  subscribed 
"  in  the  presence"  of  the  deceased.  The  fact  of  their  being  present  at 
the  same  time  not  appearing  in  the  clause,  an  affidavit  was  called  for 
(conformably  with  the  rule  already  mentioned),  when  it  appeared  that 
one  witness  had  signed  at  one  time  in  the  presence  of  the  deceased,  and 
the  other  at  another,  and  probate  was  refused. 
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and  A.H.,  executors.  In  the  4th  sheet  of  the  will  was  a  March  16. 
clause  to  the  following  effect : — "  All  my  other  books  I  give  Bacon  dtc, 
to  my  six  children,  to  be  divided  amongst  them,  according 
to  a  catalogue  signed  by  me."  Shortly  after  his  death,  his 
daughter  and  executrixi  searching  for  his  will,  found  in  a 
drawer  where  he  kept  papers  of  importance  the  will  (A) 
folded  up  in  an  envelope,  not  sealed  up,  and  in  the  same 
drawer,  though  not  inclosed  in  the  same  envelope,  another 
paper  (B),  being  a  catalogue  or  list  of  books,  headed, 
"  Schedule  of  the  Division  of  my  Library  of  Books,  agree- 
ably to  the  terms  of  my  will.  R.  M.  B."  This  paper  was 
in  his  own  hand¥rriting,  and  the  daughter  and  executrix,  in 
her  affidavit,  deposed  that  this  paper  had  often  been  shewn 
to  her  by  the  deceased  in  his  lifetime ;  that  it  was  written 
by  him  previous  to  the  execution  of  the  will,  and  was  the 
catalogue  or  list  of  books  referred  to  in  the  above-redted 
clause  in  the  will,  and  that  it  was  in  the  same  plight  and 
condition  (exhibiting  various  obliterations  and  alterations) 
as  when  shewn  to  her  by  the  deceased,  and  when  found  by 
her  after  his  death.  The  attesting  witnesses  deposed  that 
the  deceased,  at  the  time  of  the  execution,  did  not  allude 
or  refer  to  or  make  any  remark  respecting  any  catalogue  or 
list  of  books  whatever. 

AddamSy  D.,  moved  for  probate  of  both  papers,  A  and  B,  Mofiov. 
as  together  containing  the  will. 

Sir  H.  Jenner  Fust. — The  words,  **  Schedule  of  the  Dicux. 
Division  of  my  Library  of  Books,  agreeably  to  the  terms 
of  my  will,"  are  in  blue  ink ;  the  other  part  is  in  black 
ink.  There  was  a  very  short  interval  between  the  will  and  > 
his  death.  It  is  not  impossible  that  this  may  have  been  a 
schedule  to  a  former  will,  and  if  so,  it  is  a  stronger  proof 
of  intention.  But  whether  it  refers  to  a  former  will,  or  to 
this  will,  it  was  clearly  written  before  this  will ;  and  the 
only  question  is,  whether  it  is  so  clearly  referred  to  that 
the  Court  has  no  doubt  that  it  was  meant  to  be  incorporated 
with  the  will  and  to  form  a  part  of  it,  in  which  case,  ac- 
cording to  the  decisions  of  this  Court,  which  have  not  been 
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eourt  of  BtUt^tet  of  ^wtalt  in  ^onsttqa* 
tioUf  in  t^t  Unit^tv»it9  of  ^xtoxi. 

Decbmbxr20,  1843. 

Hampden  v.  Macmullen. — LibeL — Appeak — This  was  Action  on 
an  appeal  from  the  Chancellor's  Court  of  the  University  of  ^^of  LiW. 
Oxford,  where  it  was  an  Action  on  the  Case  (the  proceed-  to  recover  da- 
ings  being  in  the  form  of  Citation  and  Libel),  by  the  Rev.  "^^^^^ 
Richard  Gell  Macmullen,  M.A.,  and  Fellow  of  Corpus  sor  of  Divinity, 
Christi  College,  against  the  Rev.  Renn  Dickson  Hampden,  |j{J^^^*^"|i*^ 
D.D.,  of  Christ  Churchy  and  Regius  Professor  of  Divinity  derator,  and  to 

in  the  University.  The  Citation  was  personally  served  modcrate,at the 
f-mm       AA    1     i«j«v  -r^      -»■»  i  i  -i  v     Disoutation TO- 

(May  2Srd,  1843)  upon  Dr.  Hampden,  who  appeared  by  quired  by  the 

Proctor,  and  the  Proctor  for  the  Promovent  (or  plaintiff).  Statutes  of  the 
the  present  Respondent  (May  26th),  brought  in  a  Libel,  bepcrfonnedby 
which  was  addressed  "  to  the  Worshipful  John  Robert  Ken-  Candidatea  for 
yon,  LL.D.,  Assessor  of  the  Vice-Chancellor,"  and  pleade4  b?D.  ^^Libel 

as  follows :— -  rejected,     the 

sentence  of  the 

1.  That  Mr.  Macmullen  was,  on  the  7th  December,  1842,  and  ^***"*^®"°''^1ch 
still  is,  a  Fellow  of  Corpus  Christi  College,  and  a  Master  of  Arts  admitted  Uie 
of  seven  years'  standing,  and  that  by  the  Statutes  of  that  College  Libel, reversed, 
every  Fellow  is  bound  to  proceed  to  the  degree  of  B.D.  within 
eight  years  from  his  necessary  regency,  with  a  power  of  dispensa- 
tion until  the  ninth  year.  2.  That  the  Fellows  of  the  said  Col- 
lege who  have  proceeded  to  the  degree  of  B.D.  are  entitled  to  and 
enjoy  certain  privileges  and  endowments  immediately  accruing  on 
attaining  such  degree.  3.  That  by  the  Statutes  of  the  University, 
tit.  vi.  sec.  6,  §  2,  it  is  ordained  as  follows : — '*  Quod  is  qui  ad 
gradum  Bacccdaurei  in  S*  Theologia  promcveri  cupity  priusquam 
gratiam  proponaty  his  in  disputdtionibus  theologicis  pro  forma 
opponentis  principalis  (id  est^  primo  vd  secundo  loco  disputanHs) 
munere  perfunctus  fuwrU^  tH  semel  per  duos  haras  in  ScMa  Theo- 
Iqgiea  pro  forma  rssponderii :  guodque  ante  hujusmodi  disputa- 
VOL.  III.  a  . 


U  SUPPLEMENT. 

Die.  20, 1843.  tioni*  quesHones  una  cum  nominUmi  oppanenHum  et  rtspmioA 

per  septem  dies  irUegros  significentur  profframmaU  afixo  toMi 

^""  iSLZ'    ^^^^^^T*^  exterioris  partcB  Scholarum  ae  insuper  wmris  dUkfk 
Omnium  Animarum  et  Oriels  qua  auatrdUs  et  occidetUalis  panda 
plateam  versus  in  an^os  coeunt?^    4.  That  by  the  laws,  cutoDS, 
and  usages  of  the  University,  the  Regius  Professor  of  Divinity  is 
the  proper  and  necessary  Moderator  of  the  Disputations  to  be  per- 
formed hy  Candidates  for  the  degree  of  B.D.  as  Respondents |rv 
forma  under  the  Statute,  and,  as  such,  is  bound  to  attend  anl 
*^  moderate  at  the  same,  due  notice  having  been  given  to  him.  5. 
That  Dr.  Hampden  was  on  the  7th  December,  and  still  is,  Regias 
Professor  of  Divinity.    6.  That  Mr.  MacmuUen,  being  desinw 
*  of  performing  his  Disputation  as  Respondent  pro  forma^  in  oHb 

to  the  procuring  his  degree  of  B.D.,  did  signify,  for  seven  dtji, 
commencing  on  the  7th  and  ending  on  the  I5th,  the  qaestiontobe 
disputed  on  and  the  numes  of  the  opponents,  by  a  monitory  writia^ 
agreeably  to  the  Statute.  7*  That,  on  the  7th  December,  he  eMied 
to  he  given  to  Dr.  Hampden  seven  days'  notice  of  his  desire  aJ 
intention  to  dispute.  8.  That,  notwithstanding.  Dr.  Hampden  M 
refused  to  act  as  moderator  in  attending  and  hearing  the  Dispih 
tation.  9.  That,  hy  reason  of  such  refusal,  Mr.  MacmoUen  ii 
prevented  from  proceeding  to  the  degree  of  B.D.,  and  debam^ 
from  enjoying  the  privileges  and  emoluments  accruing  to  sachol 
the  Fellows  of  Corpus  Christ!  College  as  have  proceeded  to  foch 
degree,  to  the  amount  of  £5,  10  and  11.  Concluding  artido^ 
praying  that  the  Defendant  pay  to  the  Promovent  £5,  with  tk 
costs. 

Jan.  17.  The  admission  of  this  libel  being  opposed^  the  Assessor, 

at  the  petition  of  the  Defendant's  Proctor,  gave  leave  to  have 
the  question  debated  by  Counsel,  on  the  ground  that  it  in* 
volved  matters  of  Common  Law. 

Arquiumt.  Hope,*  for  the  Plaintiff,  moved  the   admission   of  t^ 

Libel. 

Trviss,  D.,t  for  the  Defendant,  opposed  its  admisaoD; 
firsts  on  technical  and  special  grounds : — that  the  Court  was 
wrongly  entitled ;  that  the  Libel  was  addressed  to  the 
Assessor  of  the  Vice-Chancellor  instead  of  to  the  Chancellor 
or  his  Commissary ;  that  the  real  party  proponent  was  not 
distinctly  stated,  whether  the  Plaintiff  or  his  Proctor ;  thit 

*  Fellow  of  Merton  College;  of  the  Chancery  Bar. 

t  Fellow  of  University  College ;  Advocate  of  Doctors  Commons. 
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h^  material  parts  of  the  Statutes  were  not  set  forth ;  that  Die.  90, 184S. 
be  precise  nature  of  the  privileges  enjoyed  by  the  Fellows    —  "ZL. 
ras  not  pleaded,  nor  whether  by  Statute  or  practice ;  that  in    MaeauiBem, 
ettini^  forth  the  Statute,  tit.  vi.  sec.  6,  the  first  paragraph, 
ontaining  the    qualifications   for  the  B.D.  degree,    was 
nutted ;  that  the  monitory  writing  alluded  to  in  the  6th 
article  was  not  exhibited,  nor  the  notice  to  the  Regius  Pro- 
faMor.    He  then  objected  to  the  substance  of  the  Libel,  con- 
i^fnAtt%g  that  this  was  a  proceeding  to  be  decided  by  the 
prlnciplet  of  the  Common  Law,  and  required  three  condi* 
dofDS— first,  an  obligation  upon  the  defendant  recognized  by 
the  Comiiion  Law ;  secondly,  a  breach  of  it  by  him  ;  and 
tliirdlj%  consequential  damages  from  such  breach  ;  that  the 
obl^pation  was  not  shewn,   nor  the  absence  of  probable 
canae  for  refusal,  nor  that  it  had  originated  in  malice^  the 
ftinction  of  the  Regius  Professor  not  being  purely  ministe- 
rial ;  that  even  if  there  was  an  obligation  imposed  by  the 
Statutes  of  the  University  upon  the  Regius  Professor  to 
attend  as  Moderator  on  the  mere  request  of  a  candidate  at 
the  responsional  exercise,  a  breach  of  it  could  not  found  an 
action  at  Common  Law ;   that  a  Court  of  Common  Law 
could  award  damages  only  where  duties  were  violated  which 
had  been  prescribed  by  a  Statute  of  the  realm  or  legal  cus- 
tom ;  that  the   Regius  Professor  is  entitled  and  bound  to 
exercise  a  discretion,  the  degree  being  not  a  matter  of  rightt 
bat  of  grace  and  favour,  and  that  it  had  not  been  shewn 
that  the  damages  were  consequential  solely  from  the  non- 
attendance  of  the  Professor. 

Hope,  in  support  of  the  Libel,  proposed  to  obviate  the 
technical  and  special  objections  by  amending  the  Libel,  and 
argaed,  in  reply  to  the  substantial  objections,  that  it  was  a 
fact  to  be  proved  that  it  was  the  duty,  according  to  the  con^ 
suduio  of  the  University,  of  the  Regius  Professor  to  attend 
as  Moderator,  due  notice  being  given  to  him ;  and  that  the 
office  of  Dr.  Hampden  was  ministerial.* 

*  A  smnmary  of  the  topics  of  the  Argument  in  the  Court  below  is 
only  given,  as  they  were  included  In  the  more  exteniive  Aigument  in 
tbe  Court  of  Appeid. 
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Pbc.  80, 1843.      The  Assessor  directed  the  Libel  to  be  amepdcd  in  ctt- 

Hamdok       ^^  parts,  and  to  be  brought  in  as  amended  the  next  Coul 

MacmxJlm!       A  new  and  extended  Libel^    consisting  of  twenty-one 

July  2.  ^ticlesj  was  brought  in^  addressed  *^  to  the  Vice-Chancelkrf 

or  his  Assessor,  or  other  competent  Judge^"  and  pleidedin 

f ubstance  as  follows :— - 

1.  That  Mr.  MBcmollen  was,  in  December,  1842,  and  still »,« 
Master  of  Arts  of  the  University  of  seven  years*  standing,  a  prifsl 
in  Holy  Orders  of  the  Church  of  England,  a  person  of  goodnitt* 
ners  and  reputation,  and  duly  qualifted  according  to  the  StaMa 
and  customs  of  the  University  to  give  the  notices,  ptffora  tb 
Disputations,  and  do  any  other  act  necessary  to  the  procoriaf  tk 
degree  of  B.D.  2.  That,  hy  a  Statute  of  Corpus  Christi  College, 
it  is  required  that  every  Fellow,  who  has  heen  admitted  MX  (oo* 
less  he  has  a  dispensation),  shall,  in  the  eighth  or  ninth  jw 
from  his  admission,  proceed  to  the  degree  of  B.D.,  under  cotui 
conditions  and  penalties;  and  that  Mr.  Macmullen,  heioglLA. 
and  a  Fellow  of  the  College,  has  not  received  any  such  dispeofi- 
tion.  3.  Exhibits  an  extract  from  Book  of  Statutes  of  theCfll- 
lege,  and  refers  to  the  original  book.  4.  That,  by  the  cottomiai 
usage  of  the  College,  which  has  immemorially  prevailed,  tlie  Fd* 
lows  who  have  been  admitted  B.D.  are  entitled  to  a  daily  allow- 
ance of  \s,  3\d.  towards  the  expense  of  the  dinner  of  each  F<$lov 
at  the  High  Table,  in  the  Hall  of  the  College.  5.  Recites  the 
Statutes,  tit.  vi.  sec.  6,  §2,  relating  to  the  pro  forma  Disputatios 
by  candidates  for  the  degree  of  B.D.  6.  That,  at  and  long  pr^ 
vious  to  December,  1842,  a  certain  immemorial  custom  and  ossf* 
had  become  established  and  still  prevails,  in  the  proceedings  T^ 
quired  for  obtaining  the  degree  of  B.D.  in  the  University,  Vf 
virtue  of  which  the  Regius  Professor  of  Divinity  is  the  only  pc^ 
son  in  whose  presence  as  Moderator  the  pro  forma  Disputatioe 
prescribed  to  candidates  for  the  degree  of  B.D.  by  the  Statute 
last  pleaded  can  be  lawfully  performed,  and  that  by  such  custos 
and  usage  the  Regius  Professor  is  bound  and  required  to  attend  ai 
Moderator,  and  to  moderate  at  such  Disputations,  provided  proper 
times  be  chosen  and  due  notice  thereof  and  of  the  questions  an3 
names  of  the  parties  be  given  to  him.  7«  That  Dr.  Hampden  wtf 
the  Regius  Professor  of  Divinity,  and  that  it  is  his  duty,  as  such 
Professor,  by  virtue  of  the  usage  and  custom,  to  attend  and  act 
as  Moderator.  8.  That,  on  the  3rd  December,  Mr.  Macmulka, 
being  qualified  and  desirous,  &c.,  sent  the  following  letter  to  T^' 
Hampden,  as  a  due  notice  of  his  wish  to  dispute  as  Respondeat 
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pro  forma  for  the  degree  of  B.D.:—"  C.C.C.,  Dec.drd,  1842.  p^ic.  20^  1843. 

Mr.  Macmullen  presents  his  complimeDts  to  the  Regius  Professor  

of  Divinity,  and  begs  to  inform  him  that,  in  obedience  to  the  Sta-  \r!^^J^' 
tute,  tit.  vi.  sec.  6,  §  2,  and  in  pursuance  of  recommendation  from 
authority,  it  is  Mr.  MacmuUen's  wish  to  respond  on  the  following 
subject  on  Wednesday  the  15th,  or  Thursday  the  16th,  at  two 
o'clock,  or,  should  that  time  be  incouTenient  to  the  Professor,  at 
any  other  hour  which  he  will  be  good  enough  to  appoint :  '  Tjfpiom 
interpretationis  ratio  JScrijpturarum  Sacrarum  (auctontaU  saneiiur. 
Bespondens^  R,  G,  Macmullen^  M^^  (J.  (7.  C.  Soc  Opponen$€it^ 
a  Marriott^  MJL,^  Coll.  OrM.  Soe.  J.  B.  MoO^,  M^A.^  CoU. 
Magd,  Soc,^  Should  neither  of  the  above-mentioned  days  suit  the 
convenience  of  the  Regius  Professor,  Mr.  Macmullen  will  be  happy 
to  put  off  his  Disputation  till  next  Term.  Mr.  Macmullen  will 
also  see  that  the  proper  seven  days'  notice  of  the  Disputation  be 
affixed  at  the  places  prescribed  by  the  Statutes,  viz.  at  the  two 
outer  gates  of  the  schools  and  the  walls  of  All  Souls  and  Oriel 
Colleges."  9.  That,  in  reply  to  such  letter  and  notice.  Dr. 
Hampden,  illegally,  and  without  sufficient  cause,  and  contrary  to 
his  duty  in  that  behalf,  refused  to  attend  as  Moderator  and  to  mo- 
derate at  such  Disputation,  and  sent  to  Mr.  Macmullen  the  follow- 
ing letter : — «  The  Regius  Professor  of  Divinity  presents  his  com- 
pliments to  Mr.  Macmullen,  and  informs  him  that  he  is  quite  ready 
to  act  strictly  on  the  letter  of  the  Statutes  prescribing  the  requi- 
sites for  the  B.D.  degree ;  but  Mr.  MacmuUen's  proposal,  sub- 
mitted to  the  Professor  in  his  note  of  the  3rd  inst.,  is  not  in 
his  view  according  to  the  Statutes,  either  as  to  the  particular 
forms  or  the  whole  requirements  for  the  degree  laid  down 
in  the  Statutes.  The  Professor  must  decline  acceding  to  Mr. 
MacmuUen's  proposal.  Ch.  Ch.,  Dec.  5th,  1842."  11.  That, 
thereupon,  Mr.  Macmullen,  with  the  consent  of  the  parties 
named  as  opponents,  chose,  as  a  fit  time  for  the  Disputation, 
two  o'clock  on  the  15th  December,  and  on  the  7th,  sent  the  fol- 
lowing letter  to  Dr.  Hampden :— <<  C.  G.  C,  Dec.  6,  1842.  Mn 
Macmullen  presents  his  compliments  to  the  Regius  Professor  of 
Divinity,  and  cannot  help  expressing  both  his  surprise  and  regret 
that  the  Professor  does  not  think  it  is  for  him  '  to  suggest  any 
interpretation  of  the  Statutes  respecting  the  B.D.  degree,'  notwith- 
standing the  assurance  Mr.  Macmullen  has  given  to  the  Professor, 
*  that  it  is  his  wish  to  comply  in  all  points,  when  it  is  practicable 
to  do  so,  with  the  Statutes  which  prescribe  the  requisites  for  the 
B.D.  degree.'  As  it  is,  however,  Mr.  Macmullen  has  no  alterna- 
tive but  to  venture  his  interpretation  of  the  Statutes  against  that 
of  the  Professor,  whatever  it  may  chance  to  be,  and  accordingly 
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Die.  90  1843.  ^i**  Macmullen  iDtends  to  preseDt  himself  to  perform  hit  exercise 

-—         on  Thursday,  the  15th  lost.,  at  two  o'clock,  of  which  he  will 

"5?"^?^  ^'    take  care  to  convey  formal  notice  to  the  Regius  Profeesor."    12 

MaemuBen.     ^^  ^^    ^^^^  notwithstanding,  Dr.  Hampden  did  illegally,  and 

without  sufficient  cause,  and  contrary  to  his  doty  in  that  behalf, 
refuse  to  attend  as  Moderator  and  to  moderate  at  aach  Dispata- 
tion,  and  in  reply  to  the  last-mentioned  letter  and  notice,  wrote 
and  sent  the  following  letter  to  Mr.  Macmullen: — <<The  Begins 
Professor  of  Divinity  presents  his  compliments  to  Mr.  Msicmnllea, 
and  informs  him  that,  for  the  reasons  before  stated,  he  objects  ta 
the  issuing  of  such  a  notice  as  that  proposed  by  Mr.  Macmullea 
for  the  15th  inst.,  and  that  he  will  not  sanction  by  his  attendance 
and  anthority  so  irregular  a  proceeding.  Ch.  Ch.,  Dec.  7th,  1842." 
14  and  15.  That,  on  the  7th  December,  Mr.  Macmullen  gave  the 
Regius  Professor  due  notice  of  the  time  chosen,  the  question  to 
he  discussed,  and  the  names  of  the  Respondent  and  Opponentii 
by  sending  him,  by  the  Divinity  Bedel,  a  Programme,  which  Dr. 
Hampden  refused  to  receive,  and  he  declared  to  the  Bedel  that  he 
would  not  attend  such  a  Disputation.  16  and  17,  Plead  the  duly 
affixing  a  copy  of  such  Programme  or  Notice,  in  accordance  witb 
the  Statute.  18.  That,  on  the  15th  December,  Mr.  Macmullen 
and  the  two  Opponents  were  at  the  time  appointed  ready  and 
willing  to  dispute,  hut  Dr.  Hampden  did  illegally,  &c.  neglect  and 
refuse  to  attend  and  moderate.  19.  That,  by  reason  and  in  con- 
sequence of  such  neglect  and  refusal,  Mr.  Macmullen  has  not 
only  been  hindered  from  performing  the  Disputation,  and  from 
obtaining  the  degree  of  B.D,,  but  is  greatly  impeded  in  the  prose- 
cution of  his  studies  and  in  the  performance  of  his  lawful  busi- 
ness, and  has  been  injured  in  his  character  and  reputation,  and 
deprived  of  the  advantages  and  emoluments  which  otherwise  would 
have  accrued  to  him,  as  Fellow,  by  the  customs  of  his  College,  and 
has  been  put  to  great  charges  and  expense,  and  is  likely  to  be  de- 
prived of  his  Fellowship,  and  has  been  otherwise  greatly  injured 
and  aggrieved.  20  and  21.  The  concluding  articles  and  former 
prayer. 

Aug.  1.  TfvisSy  D.,  on  behalf  the  Defendant,  objected  to  the  ad- 

mission of  this  amended  Libel,  as  in  substance  the  same  as 
the  original  Libel ;  but  no  further  argument  was  entered 
into. 

Judgment.  Dr.  Kenyon. — It   appears  from   the  allegations   in  the 

Libelj  that  the  Plaintiff  is  duly  qualified  to  perform  certain 
preliminaries  which  are  necessary  previous  to  proceeding  to 
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the  degree  of  B.D. ;  that  he  gave  dae  notice  of  his  desire  Die.  80, 18i8w 
md  intention  to  perform  them,  conformably  to  the  Statutes,    ff^Z^^  y 
to  the  Defendant^  the  only  person  in  whose  presence  the  Dis-    MmeKmUen, 
jHitaticm  could  be  performed,  and  who  (as  alleged)  was  bound 
bo  attend ;  that  the  Plaintiff  was  ready  at  the  time  fixed,  and 
dist  the  Defendant,  illegally  and  without  sufficient  cause^ 
rofiiaed  to  attend,  whereby  the  Plaintiff  has  suffered  injury 
■ad  damage*  The  averments  in  the  plea  are  sufficient^  in  my 
opinioo,  to  shew  that  the  Plaintiff  was  qualified  to  perform 
the  Disputation ;  that  he  had  a  right,  and  that  he  has  been 
prevented  from  the  exercise  of  that  right. 

Vow  ft  is  a  principle  of  law,  that  where  a  man  is  entitled 
to  a  certain  right,  and  is  wrongfully  injured  by  being  de- 
prived of  the  exercise  of  that  right,  he  has  an  action  against 
the  party  who  obstructed  him.  This  doctrine  has  been 
maintained  at  Common  Law  even  where  no  actual  damage 
was  proved.  Sterling  v.  Turner.*  Rawning  v.  Goodckild.f 
Pmrrimg  v.  Harris.X  Herring  v.  Finch.§  In  Ashby  v. 
WkUe\\  it  was  held,  on  appeal  to  the  House  of  Lords,  that  a 
person,  having  a  right  to  vote  at  the  election  of  a  Member  of 
Parliament,  might  maintain  an  action  against  the  returning 
officer  who  refused  his  vote. 

The  simple. question  which  I  have  to  consider  is,  whether 
the  Plaintiff,  upon  the  face  of  his  Libel,  has  shewn  that  he 
had  a  right,  and  that  that  right  has  been  infringed  ;  and  I 
am  of  opinion  that  he  has  done  so.  I  do  not  know  that  a 
aimilar  case  has  ever  before  occurred  in  this  Court,  but  that 
ia  no  reason  why  it  should  not  take  cognizance  of  such  a  case 
where  the  party  alleges  he  has  a  right  jand  has  been  im- 
peded in  the  exercise  of  it.  I  do  not  consider  it  necessary 
to  enter  more  fully  into  the  present  case,  because  ulterior 
pr<»oeedings  will  be  taken,  the  object  being  to  try  the  right. 
I  am  of  opinion  that  the  Libel  is  admissible,  and  I  therefore 
admit  it.  The  costs  of  amending  the  Libel  must  be  paid  by 
the  Flshitiff ;  the  other  costs  must  be  reserved. 

•  8  Lev.  50.  t  2  W.  Black.  906. 

t  8  Moo.  &  Roh.  5.  §  8  Lev.  850. 

I  Lord  Rf^jiD.  938.     1  Bro.  P.  C.  68. 
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/nacniiuifii. 

Not.  29. 
ABGUMxirr. 


D«c.  20, 184i&      From  this  sentence  the  Defendant  appealed  to  the  Dele- 
gates of  Appeals  in  Congregation.* 

Erie,  Q.  C.^  for  the  Appellant. — It  is  material  to  settle 
what  the  question  is,  and  the  principles  upon  whidi  it  is 
to  be  decided.  It  is  an  Action  on  the  Case  of  the  Common 
Law^  and  to  be  decided  entirely  upon  the  principles  of  tlie 
Common  Law.  This  Court,  by  virtue  of  the  Statutes  and 
Charters  of  the  University^  possesses  the  funotions  which 
would  in  ordinary  cases  be  exercised  by  a  Court  of  Commoo 
Law>  and  no  other  law  and  no  other  principles  can  be 
brought  to  bear  upon  this  question.  Although  the  Charta 
g^ve  to  the  Chancellor's  Court  jurisdiction  either  as  an  Ecde- 
siastical  Court  or  as  a  Court  of  Common  Law>  and  although  the 
proceedings  in  the  present  case  have  been  in  the  form  employed 
by  the  Ecclesiastical  Courts^  that  makes  no  difference  in  the 
rights  of  the  parties.  The  change  in  point  of  form  cannot 
change  those  rights^  and,  on  behalf  of  the  Appellant,  I 
stand  in  the  same  situation  as  if  I  represented  a  defendant 
in  an  action  at  law  who  had  demurred  to  the  Declaration. 
In  either  case^  the  question  is,  whether,  on  the  facts  upon 
record,  the  party  complaining  has  a  right  to  the  compensa- 
tion he  asks.  The  question  here  is,  whether  the  facts  fpt 
a  right  of  action  at  law  against  Dr.  Hampden. 

The  leading  and  material  points  of  the  case  I  consider  to 
be  these :  whether  a  candidate  for  the  degree  of  B.D.  has  a 
right  to  name  the  question  to  be  discussed  in  the  Disputs- 
tion  before  the  Regius  Professor  of  Divinity,  without  any 
discretion  on  the  part  of  the  Professor  to  object  to  that 
question,  and  whether  he  can  require  the  attendance  of  the 
Regius  Professor  to  hear  his  Disputation  so  propounded. 
The  Libel,  as  far  as  Mr.  MacmuUen's  claim  is  concerned, 
rests  upon  that  supposed  right.     He  says^  <*  I  am  a  candi- 


*  The  following  are  the  names  of  the  Delegates  :— The  Rev.  Frede- 
rick Charles  Plumptre,  D.D.,  Master  of  University  College  ;  the  Ret. 
John  Radford,  D.D.,  Rector  of  Lincoln  College;  the  Rev.  Thomas 
Frederick  Amelius  Parry  Hodges,  D.C.L. ;  Robert  Jackson,  M.D. ; 
the  Rev.  Henry  Blackstone  Williams,  M.  A. ;  the  Rev.  Henry  George 
Liddell,  M.A. ;  and  the  Rev.  Edward  Rowland  Dukes,  M.  A.  All 
except  Dr.  Hodges  were  present  at  the  Argument 
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(late  for  the  degree  of  B.D. ;  I  name  the  question  to  be  dis-  Die.  20, 184& 

cussed ;  you,  the  Regius  Professor,  have  no  discretion,  and    __  "^ 

I  demand,  as  a  matter  of  duty,  that  you  attend  to  hear  me,     MaemuBenJ 

and  if  you  refuse,  I  have  a  ground  of  action  for  damages 

against  you."  If  Mr.  MacmuUen  fails  to  establish  that  he  has 

such  a  right,  and  that  an  action  at  Common  Law  for  damages 

would  follow  its  refusal,  his  case  fails.   But  even  if  he  proves 

such  academical  right,  and  that  it  is  matter  of  Common  Law 

cognizance,  still,  upon  the  facts  which  appear  on  the  face  of 

the  Libel,  there  has  been  no  such  breach  of  obligation  on  the 

part  of  Dr.  Hampden  as  can  render  him  liable  to  an  action 

for  damages.     He  is  not  a  purely  ministerial  officer,  and 

unless  it  be  shewn  that  the  Regius  Professor  is  a  purely 

ministerial  officer,  the  claim  of  Mr.  Macmullen  is  at  an  end. 

The  only  remark  I  shall  make  as  to  the  first  five  articles 
is  that,  in  the  4th,  as  well  as  in  the  6th,  there  appears  some 
mistake  as  to  the  meaning  of  the  word  *<  custom."  The 
meaning  is,  not  that  there  is  a  '*  custom,"  or  **  immemorial 
custom,"  in  the  legal  sense  of  the  word,  a  custom  reaching 
beyond  the  time  of  legal  memory,  1  Ric.  1 ;  but  that,  since 
the  establishment  of  Corpus  Christi  College,  there  has  grown 
up  an  usage  in  that  College,  and  a  habit,  of  making  a  cer- 
tain allowance  to  the  Fellows,  which  is  not  a  "  custom,"  in 
a  legal  sense.  The  6th  and  7th  articles  are  those  which  must 
be  relied  upon  by  Mr.  Macmullen  as  establishing  the  legal 
obligation  for  the  breach  of  which  he  is  now  proceeding. 
But  the  allegation  in  those  two  articles  of  a  custom,  as  creat* 
ing  a  legal  obligation,  is  futile,  and  amounts  to  nothing. 

Although  I  argue  upon  the  facts  as  admitted  upon  the  face 
of  the  Libel,  which  alleges  that  the  Regius  Professor  was  bound 
and  required  to  attend,  and  *^  that  it  is  his  duty,  by  virtue  of 
the  usage  and  custom,  to  attend,"  the  obligation  must  be  an 
inference  of  law,  and  is  not  a  matter  of  fact.  The  question 
is  this :  from  the  facts  admitted,  can  a  legal  obligation  be 
inferred  ?  The  letter  of  notice  in  the  8th  article  is  a  general 
demand  of  a  right,  *^  in  obedience  to  the  Statute,"  stating 
the  subject  on  which  it  is  Mr.  Macmullen*s  wish  to  respond. 
In  his  answer,  Dr.  Hampden,  it  is  said,  '^  illegally,  and  with- 

VOL.  III.  b 


X  SUPPLEMENT. 

Dtc.  20, 1843.  out  sufficient  cause^  and  contrary  to  his  duty  in  that  behalf," 
H  "ndok       recused  to  attend ;  but,  if  there  was  no  duty  cast  upon  him 
MacmMBm,     bylaw,  his  alleged  refusal  was  not  an  illegal  refusal;  the 
pleader  may  put  this  in,  but  the  facts  do  not  shew  any  ille- 
gality.    Dr.  Hampden's  letter  says  this  :  **  I  am  ready  to  do 
my  duty  according  to  my  understanding  of  it  ;  but  accord- 
ing to  that,  you  have  not  the  right  claimed  in  your  letter." 
Mr.  Macmullen  has   one  opinion ;  Dr.  Hampden   another. 
From  the  letter  pleaded  in  the  11th  article,  it  is  quite  dear 
that  there  must  have  been  some  intervening  correspondence, 
and  the  whole  should  be  before  the  Court*     But  my  pobt 
is,  that  Dr.  Hampden  acted  on  his  belief  of  what  was  hu 
duty,  and  even  if  he  has  made  a  mistake,  it  is  a  bond  fit 
mistake.     The  letter  pleaded  in  the  12th  article   refers  to 
**  the  reasons  before  stated,"  and  shews  that  there  was  a  let- 
ter from  Dr.  Hampden  stating  his  reasons,  and  in  the  letter 
pleaded,  of  December  7th,   Dr.  Hampden  expressly  states 
that  he  considered  the  proceeding  of  Mr.  Macmullen  to  have 
been  irregular,  and  upon  that  opinion  he  acted. 

As  far  as  the  Libel  is  concerned,  I  will  shew  that  its  alk- 
gation  of  custom  is  nugatory  to  create  a  legal  obligation. 

The  custom  alleged  is  an  usage,  for  many  years  approved 
of,  for  candidates  for  the  degree  of  B.D.,  and  is  entirely  i 
personal  matter,  founded  upon  the  personal  qualifications  ot 
the  applicant.  Any  man  in  the  United  Kingdom  is  compe- 
tent to  apply  to  be  examined  for  the  degree.  In  many  parU 
of  the  kingdom,  customs  prevail  altering  the  Common  Law; 
but  those  customs  are  essentially  of  a  local  description. 
There  is  no  allegation  here  as  to  this  being  a  local  custom: 
it  relates  to  degrees  of  the  University,  and  the  persons  ire 
not  confined  to  particular  manors  or  counties.  JBlackst. 
Comm*  Fitch  v.  Rawling.\  Sherborne  v.  Bostock.X  No 
lawyer  would  maintain  that  any  custom  like  this  is  main- 
tainable in  a  Court  of  Common  Law  ;  it  is  only  an  usage  pre- 
vailing amongst  a  body  of  learned  men,  and  amounts  to 
nothing  in  the  way  of  creating  a  legal  obligation.     An  ei- 

»  B.  2,  c.  17.  t  2  H.  Black.  393.  \   Fitzgibb.  b\. 
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ception  proves  the  rule :  the  custom  of  merchants  will  create  Die.  80, 1843. 
law ;  the  law  of  England  allows  an  exception,  in  favour  of  a     „  TT" 
custom  amongst  a  body  of  merchants,  from  the  Common    MacmuBemJ 
Law. 

On  this  pointy  the  foundation  of  Mr.  Macmullen's  daim 
is  gone.  But  it  is  alleged  that  the  Regius  Professor  is 
bound  and  required  to  attend  the  Disputation ;  that  it  was 
his  duty  to  have  attended.  I  say  the  obligation  is  an  infe- 
rence of  law,  and  we  do  not  admit  the  proposition.  Rex  v. 
Everett,*  Mao;  v.  Roberts.^  Davis  v.  Blach.X  Lancas* 
ter  Canal  Company  v.  Parnaby.^ 

The  ground  upon  which  the  case  was  put  in  the  proceed- 
ings below  is^  that  there  is  an  academical  regulation^  giving 
the  right  to  Mr.  MacmuUen  and  imposing  the  duty  upon  the 
Regius  Professor,  which  implies  that,  if  there  be  no  such  aca- 
demical regulation,  there  could  not  be  a  legal  obligation.  With 
respect  to  the  academical  regulations,!  speak  with  the  greatest 
diffidence ;  but  I  submit  that  it  is  not  correct  to  say  that  Mr* 
Macmullen  has  the  right  he  contends  for  under  those  regula- 
tions, namely,  a  right  to  name  the  question  without  any 
discretion  on  the  part  of  Dr.  Hampden,  and  to  demand  that 
the  Regius  Professor  shall  hear  him,  without  any  power  to 
alter  the  question  (though  he  may  alter  the  time)  ;  in  other 
words,  an  unqualified  right  to  name  the  question^  and  to 
demand  that  Dr.  Hampden  shall  hear  him.  It  appears  that 
a  candidate  for  the  degree  of  B.D.  is  required  to  perform  a 
species  of  exercise,  from  which  the  authorities  of  the  Uni- 
versity may  form  some  opinion  as  to  his  qualification  for 
that  degree.  As  I  understand,  the  only  test  of  the  slightest 
importance  is  the  Disputatio  before  the  Regius  Professor  of 
Divinity,  and  if  the  Regius  Professor  is  merely  a  ministerial 
officer,  and  has  no  manner  of  discretion  as  to  the  question  or 
matter  discussed  before  him,  what  test  is  this  of  the  acquire- 
ments or  qualifications  of  the  candidate  ?  None  whatever. 
If  a  candidate  has  the  right  claimed,  he  may  urge  any  thing 
he  pleases ;  and  there  may  be  candidates  of  perverted  mindsj 

•  8B.  &C.  114.  t  12  East,  89. 

t  1  Ad.  &  E.  K.  B.  Rep.  900.  §  11  Ad.  &  E.  2i3. 
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D«c. 20»  1843.  who  might  select  mischievous  or  ill-judged  subjects;  or 

„      7         there  may  be  a  candidate  utterly  unqualified  to  understand 

Hampden  ▼.  ,,.,..  ,  i      t^. 

MaemuJOim,     any  theological  subject  whatever,  and  a  Disputation  may  be 

put  into  his  hand  which  he  might  go  through.    There  might 
be  a  g^ven  thesis,  which  had  been  disputed  ten  times  over, 
which  a  candidate  might  offer,  and  say  **  You  have  no  right 
to  ask  me  whether  it  was  written  by  me  or  not ;  that  is  the 
question  I  propose ;  I  demand  that  you  attend  me,  and  if 
you  refuse,  I  will  bring  an  action  against  you  for  damages." 
If  Dr.  Hampden  and  Mr.  Macmullen  were  not  subject  to 
the  exclusive  jurisdiction  of  the  University,  Mr.  MacmulH 
according  to  the  hypothesis,  might  sue  Dr.  Hampden  flt 
Common  Law ;  and  to  maintain  the  dignity  of  the  Univer- 
sity, it  must  not  be  overlooked,  that  it  would  be  a  great 
evil,  that  for  so  important  a  degree  as  that  of  B.D.,  in  so 
important  a  faculty  as  that  of  theology,  the  test  of  a  candi- 
date should  be  perfectly  nugatory ;  that  no  official  function- 
ary of  the  University  should  be  permitted  to  form  a  judg- 
ment as  to  his  acquirements  and   qualifications.      If  Mr. 
Macmullen  has  the  right  he  contends  for,  the  most  incom- 
petent person  might  get  a  thesis  written  for  him,  and  ohtsiii 
the  degree  :  there  is  no  other  test — ^the  Regius  Professor  pre- 
sents him,  and  the  degree  is  conferred.     No  doubts  the  Dis- 
putation was  intended  to  be  some  test  of  the    intellectual 
capacity  of  the  candidate  ;  but  it  is  fatal  to  Mr.  Macmullen's 
case  if  he  cannot  shew  an  unqualified  right. 

This  brings  me  to  this  point :  it  is  said  that  an  action  at 
law  lies  against  Dr.  Hampden  for  not  doing  his  duty,  and 
the  Assessor  in  the  Court  below  founded  his  judgment  upon 
the  principle  that,  where  a  man  is  entitled  to  a  certain  right, 
and  is  wrongfully  injured  by  being  deprived  of  that  right, 
he  has  an  action  on  the  case  against  the  party  for  damages. 
This  maxim  was  laid  down  by  the  learned  Judge ;  but  a 
practical  lawyer  knows  that  it  is  one  of  those  vague  maxims 
which  cannot  be  supported  without  facts.  It  cannot  be 
taken,  as  the  learned  Assessor  has  done,  as  a  general  pro- 
position ;  for  there  are  numerous  rights  acknowledged  by 
law  in  respect  to  which  no  action  on  the  case  will    lie.    One 
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branch  of  the  law  is  the  jurisdiction  to  issue  the  wHt  of  man-  Dxc.  90,  18idL 
damus,  which  is  founded  upon  the  assumption  that  a  party  „  jr 
has  got  a  rights  is  impeded  in  its  exercise^  and  has  no  re-  MacmuUau 
medy,  and  the  Court  gives  him  his  remedy  by  mandamus. 
Selwyn's  N,P,*  There  are  rights  in  equity  which  do  not 
give  a  right  of  action  on  the  case.  Half  the  property  in  the 
country  is  held  by  trustees^  and  if  a  trustee  sell  dut  the 
stock  without  the  sanction  of  the  cestui  que  trusty  there  is  no 
remedy  by  an  action  on  the  case^  or  at  Common  Law  ;  you 
must  proceed  in  equity.  Where  two  persons  are  partners  in 
trade,  and  one  spends  the  common  capital,  there  is  no  re- 
medy by  an  action  on  the  case,  or  at  law  ;  it  must  be  given 
by  a  Court  of  Equity.  Where  a  pew  in  the  body  of  the 
church  has  been  occupied  for  years,  and  a  stranger  keep! 
the  occupier  out,  no  action  at  law  will  lie,  because  the  dis^ 
position  of  pews  in  the  church  is  a  matter  of  ecclesiastical 
jurisdiction,  and  you  must  go  to  the  Ecclesiastical  Court. 
So  that  the  learned  Assessor  was  misled  by  one  of  those 
vague  maxims  which  will  not  guide  us  to  a  knowledge  of  the 
legal  rights  of  parties. 

Although  Mr.  MacmuUen  may  have  the  right  he  claims 
under  the  academical  regulations^  the  proper  tribunal  to  re- 
sort to  is  the  University  authorities,  who  can  best  decide 
the  question  of  right,  and  whether  the  Regius  Professor  has 
committed  a  breach  of  duty.  It  would  be  a  matter  of  sur* 
prise  to  me  to  hear  that,  if  the  Regius  Professor  of  Divinity 
has  been  guilty  of  a  breach  of  his  duty,  the  Vice- Chancellor 
has  not  the  power  to  correct  him.  Courts  command  parties 
to  do  what  is  right,  and  therefore  if  Mr.  Macmullen's  rights 
are  thwarted,  and  the  duty  cast  upon  the  Regius  Professor 
is  not  performed,  the  proper  tribunal  would  be  the  Vice- 
Chancellor  and  the  authorities  at  the  head  of  the  University, 
who  could  decide  the  question  of  right,  and  proceed  against 
the  party  delinquent. 

The  learned  Assessor  relied  upon  one  or  two  authorities. 
The  case  of  Sterling  v.  Turner  was  an  action  respecting  the 
poll  for  a  bridgemaster  in  the  City  of  London,  and  pro- 

•  P.  1089. 
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Dxc.  20^  18i&  ceeded  on  a  custom  there,  in  the  sense  to  which  I  adverted. 
-_~7  The  customs  of  the  City  of  London,  though  local,  are  con- 

MaemMtkm!  firmed  by  Act  of  Parliament.  Huichitu  v.  Major. ^  It  is 
remarkable,  too,  that  the  case  of  Sterling  v.  Ttirmer  was 
decided  numero  non  pondere,  the  Chief  Justice  on  one  side, 
the  three  puisne  judges  on  the  other,  shewing  that  there 
was  some  confusion  in  the  law.  Another  case  put  forward 
by  the  Assessor  was  Ashhy  v.  WhiU^  which  was  a  case  of  a 
very  peculiar  description.  It  was  an  action  against  a  Re- 
turning Officer  for  refusing  a  party's  vote.  Three  judges 
were  of  opinion  that  the  action  would  not  lie.  On  a  Wot 
of  Error,  six  were  against  it,  and  four  in  favour  of  it.  Jx 
went  to  the  House  o^  Lords,  though  it  was  a  question  as  to 
the  privileges  of  the  House  of  Commons,  and  the  Peers  by  a 
majority,  50  to  16,  sustained  the  action.  The  question,  how- 
ever, was  so  doubtful,  that  the  majority  of  the  legal  authoritiei 
were  against  the  right  of  action,  and  from  that  time  to  this,  no 
voter  ever  recovered  damages  in  an  action  for  the  refusal  of 
his  vote.  Is  there  any  analogy  between  this  right  and  that 
of  a  candidate  for  the  degree  of  B.D.  ?  In  Herring  v*  Finck, 
the  Plaintiff  was  nonsuited.  The  Assessor  quoted  oiha 
cases,  in  all  of  which  the  duties  were  created  by  Actof  Fu- 
liament. 

If  there  be  an  academical  duty  imposed  upon  Dr.  Hamp- 
den, and  it  can  be  enforced  by  an  action  at  law  for  damages, 
the  facts  stated  in  the  Libel  do  not  constitute  such  a  breach 
of  duty  as  will  give  a  right  to  such  action.  When  an  officer 
is  a  purely  ministerial  officer,  and  makes  a  mistake  merely 
as  a  ministerial  officer,  a  party  injured  has  a  right  of  action 
against  him  ;  but  if  the  officer  has  any  discretion,  and  makes 
a  mistake,  no  action  will  lie  against  him,  unless  he  acted 
from  a  corrupt  motive.  I  submit  that  the  Regius  Professor 
is  not  purely  ministerial  in  his  function  of  Moderator  ;  he  is 
the  head  of  the  faculty,  and  is  bound,  as  far  as  in  him  lies, 
to  say  whether  there  is  any  objection  to  the  Candidate.  Can 
it  be  said  that  he  is  merely  to  hear  and  keep  order  .^  If  so, 
a  beadle  or  a   policeman  will  do  as  well.     A  Collector  of 

*  Sir  O.  Bridgroan's  Judgments,  272. 
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Customs  has  been  held  to  be  a  purely  ministerial  officer.  Dxc.  80, 1813. 
Barry  v.  AmaudJ*     So  has  a  Commissioner  of  Lotteries.     „  JZ^  y 
SckinoUi  V.  Bumstead,\    In  the  case  of  a  Sheriff^  where  he  is    MoemnUm, 
called  to  take  the  goods  and  person,  he  is  a  purely  minis- 
terial officer ;  but  if  he  has  any  exercise  of  discretion  at  all» 
he  is  not  liable  to  an  action,  unless  he  has  acted  with  a  cor- 
ropt  motive.     In  executing  a  writ,  he  is  purely  ministerial ; 
bat  when  he  sits  in  the  County  Court  with  the  freeholders, 
it  has  been  held  that,  if  he  makes  a  mistake,  without  a  cor- 
rupt motive,  he  is  not  liable.     Temno  v.  Morris.X     So  an 
action  will  not  lie  against  the  Steward  of  a  Court  Baron 
where  his  bailiff  by  mistake  took  the  goods  of  A.  instead  of 
the  goods  of  B. ;  it  was  held  that  he  was  not  a  ministerial 
officer,  but  a  constituent  part  of  the  Court,  and  not  liable. 
Holrpyd  V.  Holmes*^    In  Gamett  v.  Ferrand,\\  a  Coroner  had 
turned  a  person  out  of  the  room  in  which  an  inquest  was 
b^d ;  the  Court  held  that,  in  the  capacity  of  coroner,  he 
waa  not  a  purely  ministerial  officer,  and  was  not  liable  for  a 
mistake  in  the  exercise  of  his  discretion,  unless  corrupt. 

There  is  an  allegation  in  the  Libel  which  may,  perhaps, 
be  supposed  to  convey  a  corrupt  imputation.  Dr.  Hampden 
is  said  to  have  refused  to  attend  ''  without  sufficient  cause.*' 
But  that  is  not  an  allegation  of  a  corrupt  motive ;  the  utmost 
is  that  it  charges  Dr.  Hampden  with  acting  without  suffi- 
cient cause,  in  the  opinion  (I  presume)  of  Mr.  Macmullen. 

The  damage  laid  (the  loss  of  Commons,  or  College  allow- 
ances) is  too  remote ;  but  the  real  matter  at  issue  is  of  such  im- 
portance, that  I  do  not  detain  the  Court  upon  so  small  a-point. 
My  argument   is,  that  the  foundation  of  the  right  claimed 
is  immemorial  custom,  and  that  there  is  no  ground  in  law 
for  that  custom ;  that  the  assumption  that  there  is  an  aca- 
demical right  in  a  Candidate  to  name  the  question  and  to 
demand  the  attendance  of  the  Regius  Professor,  without 
leaving  him  any  discretion,  is  a  mistake ;  and  that,  if  the 
Plaintiff  has  suffered  a  wrong,  his  remedy  is  not  by  an 
action  at  law,  but  recourse  must  be  had  to  the  University 

*  10  Ad.  &  E.  646.  t  6  T.  R.  649. 
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Die.  20^  1843L  authorities.  If  the  Court  is  against  me  upon  these  p(nnts, 
„  "^  still,  it  can  never  be  of  opinion  that  Dr.  Hampden,  wbo« 
MaemMUeM,'  office  it  is.  as  Reffius  Professor,  to  moderate  at  the  Disputa* 
tions,  is  merely  a  ministerial  officer,  and  deprived  of  thil 
protection  which  the  law  gives  to  all  officers  invested  with  a 
discretion,  even  when  they  commit  a  mistake,  without  s  oa^ 
rupt  motive. 

TfoisM,  D.,  on  the  same  side.  In  considering  the  |iiii> 
ciples  of  the  law  which  this  Court  is  to  administer,  I  wfll  gi 
to  the  fountain-head,  namely,  the  Charters  of  £dw.  4  td 
Hen.  8,  granting  the  privilege  of  a  domestic  tribunal  toil 
University^  and  also  the  Act  of  Parliament,  13  Elia.  c.  9^ 
which  attached  to  those  charters  the  sanction  of  law. 

It  is  contemplated  in  these  Charters  that  academical  |Mr 
sons  might  be  guilty  of  two  classes  of  offiaices^^against  Ae 
regulations  of  the  University  and  against  the  law  of  tk 
land.     In  cases  of  offence  against  academical  discipline^  tk 
academical  penalty  only  is  to  be  enforced,  whilst  for  offoitti 
against  the  law  of  the  land,  the  penalties  affixed  by  that  hf 
to  such   offences  are  to  be  imposed.     If  the  offinice  be 
against  both  systems, — as  libel,  or  battery,-— either  lavM/ 
be  applied ;  but  a  legal  redress  is  not  to  be   sought  Wi 
an  academical  wrong,  which  must  be  remedied  accordis^ 
to  the  academical  rules  and  regulations.     These  rules  md 
regulations  create  academical  duties,  and  attach  penalties  to 
the  breach  of  them,  which  may  be  enforced ;   but  if  w 
penalty  is  attached  to  the  breach  of  an  academical  regulation 
or  custom,  by  what  autliority  can  this  Court  proceed^  wbefe 
a  pecuniary  penalty  is  sought  to  be  recovered  for  an  alibied 
offence  against  such  academical  custom,  and  not  against  the 
law  of  the  land  ? 

What  is  the  nature  of  this  suit  ?  It  is  an  action  iac  da- 
mages in  the  nature  of  an  action  on  the  case,  though  not  lO 
entitled.  [^Hope,  I  admit  that  it  is  an  action  on  the  case.] 
The  object  of  the  Libel  is  to  shew,  first,  that  there  was  t 
legal  obligation  upon  the  Defendant;  secondly,  that  there 
has  been  a  breach  of  that  obligation  by  the  Defendant ;  and 
thirdly,  that  damages  have  resulted  from  such  breach  of 
obligation  to  the  Plaintiff. 
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The  obligation  is  pleaded  in   the  6th  article,  and  the  Die.  20, 1849. 

KToand  of  the  obligation  alleged  is  an  immemorial  academic     „  ~7~ 

%T  1-         1  *      «  «         Hampden  v. 

eastom.     Mow,  the  only  customs  or  usages  recognized  by     MacmMOm, 

the  law,  as  imposing  a  legal  obligation,  are,  1st,  General 
md  ancient  customs;  2nd,  Particular  local  customs;  Srd, 
Mercantile  customs.  It  is  clear  that  this  alleged  academic 
eastom  cannot  be  considered  as  a  general  custom ;  and  a 
jparticular  local  custom  can  be  admitted  to  the  same  privi- 
li^^  as  a  general  custom  only  when  it  can  be  shewn  that 
legal  memory— -t.  e,  historical  evidence  up  to  1  Ric.  1 — run- 
nel not  to  the  contrary  ;  but  if  there  be  any  chasm  or  in- 
tenupCioQ  within  legal  memory,  such  interruption  will  avoid 
the  custom.  Starkie,  On  Ev,*  Of  this  kind  are  the  cus- 
toms of  the  City  of  London.  Now,  the  academic  usage 
pleaded  is  distinct  from  these  local  customs,  which  must 
have  originated  before  Ric.  1 ;  whereas  the  Regius  Profes- 
sorship itself  dates  no  further  back  than  Hen.  8,  and  any 
supposed  duties  of  the  Professor  towards  the  members  of 
Corpus  Christi  College  cannot  date  earlier  than  the  founda- 
tion of  the  college  by  Bishop  Fox,  A.D.  1516.  So  that  this 
is  not  an  immemorial  custom.  Nor  is  there  any  analogy  be- 
tween an  academic  custom  and  the  custom  of  merchants, 
whid  has  been  gradually  engrafted  upon  the  general  law 
of  the  land.  The  lex  mercatoria  stands  upon  very  different 
groandB  from  local  customs,  for  Mr.  Justice  Foster  laid  it 
down,  that  *'  the  custom  of  merchants  is  the  general  law  of 
the  kingdom ;  part  of  the  Common  Law."f 

Then,  there  is  no  analogy  between  the  custom  pleaded 
and  these  legal  customs,  nor  can  I  understand  how  an  aca- 
demic custom  can  be  regarded  as  imposing  a  legal  duty  on 
the  Regies  Professor  towards  a  candidate  for  the  degree  of 
B.D.,  the  breach  of  which  would  entitle  the  latter  to  an 
action  for  damages.  I  do  not  contend  that  an  academic  co»- 
suetudo  cannot  be  enforced,  but  that  a  breach  of  it  does  not 
entitle  a  party  to  sue  for  a  money  compensation. 

The  Libel  pleads  in  the  9th  and  18th  articles,  that  the 
Pirofessor  *'  illegally  and  without  sufficient  cause,  and  con- 

*  2  VOL  p.  357.  t  Starkie,  OnEv,,2  vol.  p.  361 ,  citing  the  cases. 
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Die.  20, 184S.  trary  to  his  duty/*  refused  to  attend  and  act  as  Moderator.    I 
Hampdm  v.    pi*^unie  it  is  meant  by  these  words  to  imply,  in  the  least 
Maemiikm,     offensive  mode,  legal  malice  in  the  refusal ;  and,  without 
discussing  the  adequacy  of  the  plea,  I  will  assume  that  the 
words  import  legal  malice.     Now,  \egaX  malice  is  defined 
by  Lord  Campbell,  in  Ferguwm  v.  Kinmmlf^  as   ''a  con- 
scious violation  of  the  law  to  the  prejudice  of  another.'*   Bot 
in  the  very  article  pleading  the  absence  of  sufficient  cause, 
a  copy  of  a  letter  from  the  Regius  Professor  is  set  forth^  in 
which  the  reason  of  his  refusal  is  assigned,  namely,  tbf 
''he  did  not  think  Mr.  Macmullen's  proposal  was  accordin| 
to  the  Statutes."    If  the  plaintiff  were  to  prove  every  plct 
in  his  Libel,  this  letter  is  a  sufficient  answer  to  the  charge  of 
refusing  <*  without  sufficient  cause.**      If  Mr.  MacniulleD 
chose  to  revive  a  dead  Statute,  he  should  have  recalled  it  to 
life  in  the  integrity  of  all  its  members.     When  be  called 
upon  the  Professor  to  act  upon  the  Statute,  tit.  vL  sec  6, 
<<  in  pursuance  of  recommendation  from  authori^,**   and 
when  he  alluded  to  the  plan,  in  article  11,  as  the  propoisl 
he  had  made  to  the  Professor,  the  Professor  could  hardlj 
expect  to  be  called  upon  to  sanction  the  candidate's  vcrsioD 
of  the  parts  practicable  and  the  parts  impracticable  ;  in  olha 
words,  of  the  parts  convenient  and  the  parts  inconvenieDt 
And  I  must  press  upon  the  Court,  that  the  whole  case  has 
not  been  set  out,  and  that  the  presumption  is  against  a  party 
who  keeps  back  letters  because  they  would  endanger,  per- 
haps destroy,  his  cause.     If,  therefore,  it  be  meant  by  the 
terms,  "  without  sufficient  cause,"  to  plead  legal  malice,  the 
plea  itself  is  Jelo  de  se.     Reynolds  v.  Kennedy *\ 

But  if  the  expression,  '*  without  sufficient  cause,'*  be  not 
intended  to  convey  the  idea  of  legal  malice  ;  in  other  words, 
if  it  be  contended  that  the  functions  of  the  Regius  Professor 
are  purely  ministerial ;  that  he  has  no  option^  no  discre- 
tion  ;  that  the  candidate  for  a  degree  is  to  appoint  subject 
and  time ;  without  calling  the  Court*s  attention  to  the  Sta- 
tute-Book,  in  which  the  Ministri  of  the  University  are  enu- 
merated, and  their  duties  prescribed,  but  where  we  may 

•  1  Dunlop,  730.  f  1  Wils.  232.     Starkie,  ut  anU,  681. 
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seek  in  vain  for  the  Regius  Professor  of  Divinity,  I  would  Dw.  SOv  1813. 
ask  what  is  meant  by  pleading  the  time  to  be  '^  fit  and  pro*  jr.ZIT 
per"  and  the  subject ''fit  and  proper?"  It  must  be  thereby  Maem^Mm! 
implied  that  there  may  be  subjects  unfit  and  improper  for 
such  a  Disputation,  and  who  is  to  decide  this  question? 
Surely  not  the  candidate,  for  that  would  involve  a  practical 
absurdity,  if  the  pro  forma  Disputations  are  tests  of  com- 
petency for  admission  into  the  faculty  of  theology.  Yet  the 
Statute-Book  is  silent ;  not  a  word  is  said  about  the  subject, 
or  whether  it  need  be  in  theology  at  all ;  whether  it  might 
not,  for  instance,  be  some  question  in  physical  science.  If  it 
were  necessary  to  resort  to  analogy,  I  would  refer  to  the  Re* 
tponsiones  for  Arts,  where,  although  nothing  is  said  in  the 
Statutes  as  to  the  discretion  of  the  Examiners  to  reject  the 
Books  of  Candidates,  or  to  say  whether  the  Books  were  fit 
and  proper,  we  know  that  such  discretion  is  exercised  by 
the  Examiners ;  and  if  it  were  not,  the  examinations  would 
be  unfit  for  the  purpose  for  which  they  are  intended.  The 
Regius  Professor  of  each  of  the  Faculties  is  charged  with  a 
discretion,  for  the  exercise  of  which  he  is  responsible  to  the 
public  authorities  of  the  University,  not  to  private  indivi- 
duals. Whether  the  Professor  has  not  inherently  attached 
to  his  office  the  duty  of  deciding  on  the  fitness  of  the 
subject,  is  not  a  question  of  fact,  but  of  academic  law. 
The  presentation  is  to  guarantee  that  the  candidate  is  not 
"  indignus*''^the  term  used  in  the  presentation-^which 
implies  that  the  office  is  discretionary,  and  not  purely  mi* 
nisterial. 

In  the  next  place,  in  regard  to  the  damages,  the  original 
Libel  laid  only  the  loss  of  Commons,  which  was  too  indirect 
and  remote;  the  present  Libel  alleges  also  injury  to  charac- 
ter and  reputation,  hindrance  to  study  and  lawful  business, 
charges  and  expenses,  and,  strange  to  say,  the  prospective 
loss  of  his  Fellowship.  How  can  a  person  bring  an  action 
for  damages  for  a  loss  which  is  only  **  likely"  to  ensue? 

The  cases  relied  upon  by  the  learned  Assessor  have  been 
disposed  of  by  Mr.  Erie :  all  are  cases  where  the  basis  of 
the  obligation  was  entirely  distinct  from  academic  rights, 
depending  upon  Statutes  of  the  realm  or  the  Common  Law. 
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Die.  90,  lB43i  In  CulUn  v.  Morris*  however^  which  was  an  action  on  the 

„  ^^7"        case  airainst  a  returninir  officer  for  refusinff  the  vote  of  an 

Hampden  ▼.    .  ,       .  -  . 

MacmMSm,     inhabitant  entitled  to  vote  for  a  member  of  Parliament,  Lord 

Tenterden  laid  it  down,  that  "  a  maintainable  right  of  action 
does  not  exist  independently  of  malicious  intention ;  that 
the  mere  refusal  to  comply  with  the  request  of  a  person  who 
really  has  a  right  to  have  his  request  granted^  is  not  a  sufli- 
cient  ground  for  an  action,  unless  it  appears  that  the  refusil 
resulted  from  a  malicious  and  improper  motive  ;  and  that  if 
the  party  act  honestly  and  uprightly,  according  to  the  besr 
of  his  judgment,  he  is  not  amenable  in  an  action  for  d» 
mage."    Lord  Tenterden,  with  reference  to  the  opinion  ex- 
pressed by  Lord  Holt,  in  Ashhy  v.  White,  that  *'  the  mere 
refusal  of  a  person  entitled  to  vote,  would  give  the  party  t 
right  to  sue  the  returning  officer,"  added : — **  Whether  Lord 
Holt  ever  did  say  so  or  not,  we  do  not  certainly  know,  for 
the  reports  of  that  case  are  very  imperfect.     No  one  enter* 
tains  a  greater  veneration  for  that  learned  judge  than  I  do^ 
but  if  he  did  so  express  himself,  I  am  bound  to  deliver  mj 
opinion  that  he  was  mistaken.*'    This  later  judgment  consti- 
tutes the  law  on  the  question. 

There  was  one  case  upon  which  great  stress  ivas  laid  in 
the  Argument  in  the  Court  below — that  o^  Ferguson  v.  Kin- 
nouly\  the  well-known  Auchterarder  case,  the  proceedings  in 
which  were  under  10  Ann.,  c.  12,  against  a  Scottish  Pres- 
bytery, for  refusing  to  take  a  presentee  to  a  church  upon 
trial,  and  judgment  was  given  against  the  Presbytery,  based 
upon  this  particular  point,  that  a  Statute  of  the  realm,  creat- 
ing a  legal  obligation,  had  been  infringed. 

It  cannot  be  doubted,  that  the  Regius  Professor  is  entitled — 
and  not  merely  entitled,  but  obliged,  by  virtue  of  the  office  he 
holds,  as  the  head  of  the  Faculty — to  exercise  a  certain  discre- 
tion as  to  the  theses  ;  that  the  subjects  must  be  approved  by 
him,  and  that  he  is  responsible  to  the  University  or  to  his 
Faculty  for  their  fitness  ;  and  if  that  be  the  case,  I  contend 
that  he  is  not  a  ministerial  officer,  and  that  this  action  can- 
not be  brought.     In  the  King  v.  the  Bishop  of  Gloucester^X 

•  2  Stark.  577.  f  1  Bell's  Rep.  662. 

:  2  B.  &  Ad.  158. 
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where  the  Bishop  had  refused  to  confirm  the  appointment  of  Dsc.  80, 1843L 

the  plaintiff  as  Deputy  Registrar  of  the  diocese,  on  applica-    gojfmden  r 

fcioti  for  a  mandamus,  Lord  Tenterden  said  : — "  The  Bishop     Maenndim. 

ittm  by  law  the  power  of  approving  and  disapproving,  and 

pre  cannot  call  upon  him  to  exercise  it  in  one  particular  way 

nr  another.*'     And  Littledale,  J,,  said : — "  Suppose  a  man* 

immu  went,  and  the  Bishop  made  a  return,  assigning  reasons 

prhich  he,  in  his  discretion,  thought  sufficient,  but  which 

pre  thought  otherwise;  what  course  could  we  take  ?"    Parke, 

I.,  and  Taunton,  J.,  concurred,  and  the  rule  was  refused. 

SnppoM,  in  this  case,  the  Professor  assigned  reasons  which 

the  Court  thought  insufficient,  what  course  could  this  Court 

take? 

Although  the  rejection  of  this  Libel  may  seem  repugnant 
to  the  maxim  that  there  is  no  wrong  without  a  remedy,  that 
aiazim^  though  generally,  is  not  universally  true,  or  at  least 
the  remedy  is  not  in  the  shape  of  a  civil  action  to  recover 
damages :  no  such  action  will  lie,  for  example,  against  an 
executor  for  not  paying  a  legacy  ;  nor  on  the  part  of  a  cestui 
pte  trust,  against  a  trustee  for  a  breach  of  trust ;  nor  by  a 
lubaltem  against  a  commanding  officer ;  nor  against  the 
truflteet  of  a  Savings'  Bank,  though  their  clerk  embezzles 
the  money  of  the  depositors.  The  very  process  of  manda- 
mms  shews  that  there  are  many  wrongs  for  which  no  action 
will  lie*  The  principle  is,  that  it  is  better  to  allow  a  private 
injury  than  admit  a  great  public  inconvenience.  Felony 
ind  other  crimes  inflict  private  wrongs,  but  the  atonement 
IS  to  the  public ;  there  is  no  remedy  in  the  nature  of  an 
action. 

Suppose  a  Professor  or  public  functionary  of  the  Univer- 
sity decline  to  countenance  a  proceeding  which  he  deems 
irregular — which  the  Statutes  do  not  sanction — ^is  he  to  be 
dragged  into  a  Court  to  answer  in  an  action  for  damages  ? 
Why,  he  would  be  liable,  if  he  did  not  decline,  to  be  pu- 
nished by  the  University  authorities  for  a  delictum  under  the 
Statutes.  If  you  do  not  allow  Professors  a  discretion,  you 
place  them  between  two  fires.  The  public  inconvenience  of 
allowing  such  actions  would  alone  outweigh  the  private  ad- 
vantage ;  and  every  action  of  this  kind  must  involve  inqui- 
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Dtc.  20, 18i&  ries  into  subjects  with  which  a  Court  of  law  cannot  be  pre- 
sumed competent  to  deal, — such  as  questions  of  theology 


MacKoMm!  and  medicine;  whether  the  subjects  chosen  were  fit,  not 
merely  in  reference  to  the  particular  Faculty,  but  as  acade- 
mic tests  of  the  competency  of  candidates.  And  we  find 
Courts  of  law  refusing  to  entertain  civil  actions  growing  out 
oi  questions  of  military  or  naval  discipline,  or  to  apply 
Common  Law  remedies  to  wrongs  connected  with  spiritual 
matters. 

If  it  be  determined  that  the  Regius  Professor  is  liable  ii 
this  action,  the  precedent  will  apply  to  the  whole  circle  i 
University  functionaries — tutors  of  colleges  and  Public  En- 
miners,  as  well  as  Professors.  Take  the  case  of  a  tutor,  wbo 
is  required  by  the  Statutes  to  imbue  the  mind  of  his  pupil  with 
sound  moral  and  religious  principles.  Suppose  th^  father  oft 
young  man^  who  had  been  rusticated  or  expelled  for  some  of* 
fence  contra  honas  mores,  brought  an  action  against  the  tutor 
for  neglect  of  duty  towards  his  son  ;  or  suppose  a  candidate 
for  Ordination,  rejected  by  the  Bishop  for  heterodox  opiniao% 
were  to  bring  an  action  against  the  tutor  who  instilled  tiian 
into  his  mind ;  would  this  Court  entertain  such  an  actim,  ^ 
an  action  against  a  Public  Examiner  who  rejected  the  listofi 
Books  proposed  by  a  candidate  for  a  degree  ?  for  the  list  of 
Books  for  the  B.  A.  degree  is  analogous  to  the  thesis  in  the  Dis- 
putation for  B.D.  Many  acts  of  necessary  discipline  are  exe^ 
cised  by  Examiners,  for  which  there  is  no  authority  in  the 
Statutes.  Let  not  the  Court  suppose  there  is  no  remedy  for 
wrongs  in  these  cases.  A  College  tutor,  neglecting  his  duty, 
would  be  interdicted  from  his  office  on  complaint  to  the  Vice- 
Chancellor  ;  and  if  an  Examiner  stood  wrongfully  in  the  way 
of  a  candidate,  he  would  be  removed  by  the  Vice-Chancellw 
and  Proctors. 

I  admit  that  the  University  can  bind  its  own  members  by 
rules  necessary  for  its  own  well-being ;  but  it  must  have  a 
due  regard  to  their  rights  as  citizens ;  it  may  impose  condi- 
tions of  membership  upon  them,  entailing  academic  duties  and 
penalties ;  but  it  can  do  so  only  with  their  own  free  consent 
The  University  may  expel  discreditable  members,  but  it  can- 
not take  away  their  property  against  their  will.     It  can 
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enforce  it8  consuetudines,  whilst  the  individual  retains  his  0,^.  20  1843. 

membership ;  but  it  cannot  impose  a  pecuniary  penalty  if         

he  withdraw,  whereby  he  shakes  off  his  obligation.    In  this    MiamSm.' 
cue,  there  is  damnum  absque  injuria;  though  there  may  be 
Ghunage,  there  is  no  legal  wrong,  for  no  legal  obligation  has 
been  violated. 

In  conclusion :  the  law  of  the  land  knows  nothing  of  aca- 
iemic  regulations*  This  Court  sits  as  a  Court  of  Law  ;  it 
is  an  accident  that  the  judges  are  academic  persona.  You 
nt  here  in  the  place  of  the  judges  of  Westminster  Hall, 
whoae  duty  it  is  to  hear  and  weigh  in  legal  balances  the 
queatians  brought  before  them.  Although  the  scales  of  jus- 
tice  are  held  by  academic  hands,  they  are  the  same  scales 
which  would  be  used  at  Westminster,  and  are  not  to  be 
weighted  with  any  but  legal  considerations;  nor  is  this 
Coart  to  do  wrong  to  one  person  for  fear  of  not  doing  right 
to  another. 

Hope,  for  the  RespondenU— It  is  contended,  on  the  other 
side,  that  this  is  a  Common  Law  case,  and  must  be  decided 
upon  Common  Law  principles ;  that  the  Chancellor's  Court 
is  pro  tanto  a  Common  Law  Court,  and  that  the  Civil  Law 
baa  nothing  to  do  with  the  case.  I  join  issue  with  them  on 
that  point ;  I  think  there  would  be  greater  mischief  done  if 
this  question  were  decided  for  the  Respondent  upon  Com- 
mon Law  principles,  than  against  him  on  the  principles  of 
the  Civil  Law.  They  do  not  deny  that  the  proceedings  in  this 
Court  may  be  according  to  the  Common  Law,  or  according 
to  our  own  customs;  but  they  say,  there  are  certain  cases  which 
must  be  decided  according  to  the  Common  Law,  and  the 
rest  according  to  the  Statutes  of  the  University  :  if  so,  there 
IS  nothing  left  for  the  Civil  Law,  which  is  entirely  ousted. 
But  we  are  met  at  once  by  this  difficulty ;  that  the  very  form 
of  the  proceeding  is  that  of  the  Civil  Law,  for  it  is  an  action 
on  the  case  dressed  in  the  garb  of  a  Libel,  which  is  un« 
known  in  Westminster  Hall.  The  pretended  distinction  is, 
that  the  form  is  that  of  the  Civil  Law,  and  the  substance  that 
of  the  Common  Law;  but  there  is  no  authority  for  this 
distinction. 

Indeed,  there  cannot  be  more  direct  evidence  upon  this 
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Dec.  20, 18i3.  point  than  the  very  Statute  De  JudiciU*  under  which  this 
„  "^r        Court  is  assembled,  for   it  contains  a    plain    recognition 
Jfacjgui&w.     of  the  Civil  Law  as  the  jus  commune  of  the  University ; 
as   where     (J   16)    appeals    are    forbidden  i^**   Cum    de 
jure  communi  appellationis  beneficium  quisbusdam  denegan* 
dum  sit,  nonnunquam  pros  odio  delictorum  qucs  commissa  sunt ; 
nonnunquam  ad  compescendam  eorum  insolentiam,  Spc, — Statu* 
turn  est,  quod  perturbatce  pacts  sive  quorundatn  crtminutn  inferius 
enumeratorum  rets  (hoc  est,  vel  probabilUer  suspectis  vel  con' 
victis)  omni  prorsus  appellandi    potesiate  interdicium    sit'' 
Now,  every  one  who  is  acquainted  with  the  Civil  Law  maUt 
be  aware  that,  under  its  provisions^   appeals   in    criminil 
suits  are,  as  a  general  rule,  allowed,  and  only  in  particular 
cases  prohibited ;  whilst  to  the  Common  Law  of  England 
such  appeals  are  unknown.      It  is,  therefore,  a  necessary 
inference  that  the  "  Jus  commune,**  recognized  by  the  Uni- 
versity in  this  statute,  is  the  Civil  Law,  and  any  one  who 
will  be  at  the  pains  of  comparing  the  rest  of  the  title  De 
Judiciis  with  the  writings  of  the  Civilians  on  the  same  sub- 
jects, will  readily  perceive  the  identity  of  the  two  systefus. 
Not,  indeed,  that  I  mean  to  assert  that  the  Civil  Law  is 
in  all  cases  the  rule  of  University  proceedings,  for,  in  thoie 
criminal  cases  which  fall  under  the  Seneschallus,  or  steward, 
it  is  saidf  that  he  shall  proceed  *'  secundum  jura  regni  et  pri- 
vilegia  Universitatis;"  the   '*  privilegia  Universitatis**  refer- 
ring  in  this  case  to  the  right  of  cognizance,  and  the  **jura 
regni'*  to  the  rule  of  decision. 

But  in  other  matters  the  University  has,  both  by  Royal 
Charter  and  by  Act  of  Parliament,  the  right  of  proceeding 
either  **  secundum  legem  iemBf  aut  morem  Universitatis ;" 
and,  having  this  discretion,  the  University  has,  in  all 
causes  cognizable  by  the  Chancellor's  Court,  prescribed  the 
use  of  its  customs  in  preference  to  the  **  lex  tcrrceJ*  The 
Assessor's  oathj;  is  *'  quod  sine  accepiatione  personarum  secun- 
dum jura,  statuta,  privilegia,  Hbertates  et  consuetudines 
ipsius  Universitatis"  (not  a  word  of  the  lex  terrae)  "  causasj 
&c.,  decidet  ac  terminahitJ* 

*  Corpus  Statutonim  Univers.  Oxon.y  tit.  xxi. 

t  Tit.  xvii.  §  2.  I  Tit.  xxi.  §  3. 
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Then  the  case  resolves  itself  into  this  simple  question,  Dsc.  20^  1S13L 
what  are  the  customs  of  the  University?      My  learned    jy^TT^ 
Aiends  admit  that  the  forms  of  proceeding  have  been  uni-  "    * 

brmly  according  to  the  Civil  Law ;  and  legal  forms,  I  con- 
teaadp  necessarily  imply  substance.  They  have  not  cite<l  a 
■Ini^le  authority  for  the  severance,  but  they  merely  say,  that 
die  reason  of  the  thing  shews,  that  if  a  matter  is  in  general 
eognisable  under  the  Common  Law,  you  must  proceed  ac- 
eording  to  that  law  in  trying  it  here.  If  so,  what  particular 
privilege  is  it  to  proceed  by  Libel,  and  what  was  the  mean- 
ing of  that  struggle  of  the  Common  Law  against  our  juris- 
diction^ which  in  Elizabeth's  time  nearly  set  aside  the  cus- 
toms and  characters  of  the  University  ? 

I  have,  however,  abundant  evidence  as  to  the  consuetudo 
UnhersitatU,  to  shew  that  not  the  form  only,  but  both  the 
form  and  the  substance,  follow  the  Civil  Law. 

The  Statutes  of  the  University  have  already  been  adduced 
as  to  the  Jus  commune  recognized  by  them,  which  I  have 
identified  with  the  Civil  Law.  I  will  now  cite  other 
authorities : — 

Selden  ad  Fletam  says  :*  — ''  /n  cauns  nempe  testamentariit, 
9uccessumis  in  bona  mobilia  ah  intestafOt  insiituiionutn  aciuhsH* 
itUionum  in  ejusmodi  bona  aliorum  aliquot  singularium  quorum 
ccgnkio  ConsisloriU  illis  a  legibus  Anglicanis  permUsa"  And 
he  refers  to  John  of  Athon  and  Lindwood : — "  Episcopalibus 
UUs  quantum  ad  hancce  rem  accessere  alia  non  pauca  eorum 
plane  instar  fora,  velut  Abbatum  complurium  aliorumque  ge* 
meris  hieralici  quibus  jurisdictionis  episcopalis  privilegium 
mduitum^  uti  etiam  Consistoria  utriusque  Academise.  Nam 
et  in  hisce  usus  juris  Caesarei  etiam  invaluit,  atque  in  nostra 
duravit  tempora." 

Duck,  De  Usu  et  AuctorUate  Juris  Civilis  Romanorum,\ 
says: — *^In  his  omnibus^  CanceUarius  utriusque  Academim 
causas  dijudicat  per  Jus  Civile  et  consuetudines  Academise  ui 
in  siatutis  Academics  Cantabrigiensis  a  D.  Eligabeiha  conditis 
speciaiim  permissum  est.  Ideo  in  LibeUis^  productionibus  tes^ 
iium,  sententiis  aliisque  omnibus  causarum  terminis  procediiur 

•  C.  8,  §4.  t  Lib.  H.  c.  8,  S  30. 

VOL.  III.  d 
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Dec.  20^  18ia  secundum  Juris  Chilis  Jbrmam  et  a  seniemiiis  per  CanctUarios 
ILimaMu  ^^  ^  Regentes  H  demum  ad  Regiam  Majestaiefn  appeUM" 
MaamilkZ     tur^ 

Wiseman,  on  "the  Excellency  of  the  Civil  Law,***  say*  :— 
**  And  to  the  same  ground  and  reason  does  Mr.  Selden,  is 
his  discourse  upon  Fleta,  impute  it  that  the  practice  of  the 
Civil  Law  has   been   continued  always  in   the   Manhal'i 
Court  here  in  England,  where  divers  causes  mi^ht  arise  that 
might  concern  strangers ;  as  also  in  the  Judicial  Courts  ie 
both  Universities,  where  strangers  for  study    sake  do  fi^ 
quently  come  to  settle :  though  for  my  part  I  cannot  thii 
that  the  Universities  use  it  for  any  other  reason  than  for  it 
pure  natural  equity  and  sound  reason  that  is  in  it  above  ill 
the  laws  in  the  world  besides." 

Viner,  Abr.,\  on  the  authority  of  Lord  Coke»  quoting  fito 

Bulstrode,:^  ^y^  * — "  ^^  ®  Hen.  4,  a  Charter  was  granted  \» 
both  the  Universities  of  Oxford  and  Cambridge,  to  enaUe 
them  in  their  proceedings.  They  by  force  of  their  Charts 
did  proceed  in  temporal  causes  in  a  civil  manner,  their  power 
being  first  by  this  Charter.  Afterwards,  by  means  of  the 
Earl  of  Leicester,  they  in  Id  Eliz.  obtained  a  conGrmatioD 
from  the  Queen  by  Act  of  Parliament«  by  which  their  Cbn* 
ters  were  confirmed,  and  that  they  might  proceed  by  fora 
of  their  Charter,  as  before  they  had  done,  their  proceedings 
before  their  Charter  being  against  the  law  of  the  land 
Popham  was  very  much  and  strongly  against  this;  but 
afterwards,  when  he  saw  that  the  Act  of  Parliament  was 
passed  for  them,  then  he  wished  that  they  would  prove  honest 
men  in  their  proceedings/* 

In  Archbishop  of  York  and  Sedgwick* s  Casey  reported  by 
Godbolt,§  Coke,  C.  J.,  in  the  Common  Pleas,  "  vouched  a 
record  in  8  H.  4,  that  the  King  granted  to  both  Universities 
that  they  should  hold  plea  of  all  causes  arising  within  the 
Universities,  according  to  the  course  of  the  Civil  Law ;" 
and  that  "  by  a  special  Act  of  Parliament  made  13  Elii. 
(not  printed),  the  Universities  have  now  power  to  proceed 
and  judge  according  to  the  Civil  Law." 

♦  B.  ii.  c.  9.  p  271.  t  Tit.  "  University."     (A,  2.) 

t  3  Bulstr.  212.  §  Godb.  201,  pi.  287. 
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Jenkins,  Cent.,*  says: — <*King  H.  4,  by  his  Letters  Patent,  Dtc.  20, 1843: 
granted  to  the  two  Universities  that  they  might  proceed  ao     „  "^T" 
cording  to  the  Civil  Law  in  their  Vice-Chancellor's  Courts    MaoMMoL 
respectively  for  causes  rising  within  the  said  Universities 
touching  any  scholar  or  member  of  the  said  Universities: 
this  Patent  was  void,  for  the  King  by  his  Patent  cannot  alter 
the  law  of  the  land.     13  Eliz.  enacts  that  they  may  proceed 
tU  supra,  except  in  cases  of  freehold,  felony^  or  mayhem. 
Br.  Cases,  288,  396.'*     And  in  another  case,t  the  statement 
is  to  the  same  effect :  the  Courts  of  the  Universities  are  to 
judge  according  to  the  Civil  Law,  except  as  excepted. 

In  WelU  V.  TraherriyX  a  Common  Law  case,  being  an 
action  of  assault  and  false  imprisonment,  brought  before  the 
Court  of  Common  Pleas,  in  which  the  defendant  pleaded 
that  he  was  one  of  the  Proctors  of  the  University  of  Oxford, 
and  that  the  plaintiff  was  committing  disorders  within  the 
precincts  of  the  University,  the  University  claimed  conu* 
sance  of  the  cause,  and  C.  J.  Willes  said  :— -"  It  is  certain 
that  the  University  do  not  judge  according  to  the  Common 
Law,  but  according  to  the  Civil  Law  ;  so  that  if  this  conu« 
sance  be  allowed,  men's  properties  are  to  be  tried  without 
a  jury,  and  by  a  different  law  from  the  law  of  the  land." 

Ayliffe,  a  Proctor  of  this  Court  and  an  eminent  civilian, 
ill  his  *'  Antient  and  Present  State  of  the  University  of  Ox- 
ford," giving  an  account  of  the  several  royal  Grants  and 
Charters  to  the  University,  with  extracts  and  the  opinions  of 
lawyers  thereupon,  says  :§ — ''  For  the  cognizance  o£  causes 
both  dvil  and  criminal,  and  the  holding  of  pleas  thereof,  it 
is  granted  and  provided, — that  the  Chancellor  may  proceed 
in  the  examination  of  the  aforesaid  causes  (except  felony, 
mayhem,  and  freehold),  determining  the  same  aller  the 
manner  and  course  of  the  Common  Laws  of  this  realm,  or 
according  to  the  laws  and  customs  of  the  University ;  that 
is  to  say, — according  to  the  course  and  method  of  the  Civil 
Laws  in  all  civil  causes,  and  according  to  the  stile  of  the 
Canon  Laws  in  all  causes  Ecclesiastical,  at  the  will  and  plea- 
sure of  the  Chancellor." 

•  2  Cent.  07,  Co.  88.  t  3  Cent.  117,  Ca.  33. 

:  Willes,  233.  §  2  vol.  P.  iii.  c.  5,  p.  224. 
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Dec,  20, 1843w  Wooddeson  (himself  a  lecturer  in  this  University),  in  his 
„  r~r  "  Systematic  View  of  the  Laws  of  England,**  beings  a  oourse 
MaamJUn.'  of  Vinerian  Lectures,  where  he  treats  of  Courts  <*  which  are 
guided  by  peculiar  customs  in  derogation  of  the  general 
laws,"  says  :* — **  Here  likewise  may  be  ranked  the  Chan- 
cellor's Courts  of  each  University :  that  of  Oxford  may  pfo- 
ceedf  *  secundum  legem  terra  out  morem  Vniversitatis*  Hie 
latter  words,  '  morem  UniversUatU,'  besides  their  own  local 
customs,  have  been  introductive  of  the  Civil  Law  of  tie 
Roman  empire." 

Lastly,  upon  this  head,  I  will  add  but  one  instance  mot 
which  is  drawn  from  the  Records  of  the  University  itaH 
The  jurisdiction  of  the  Chancellor's  Court,  although  coo- 
firmed,  as  we  know,  by  Act  of  Parliament  in   the  time  of 
Queen   Elizabeth,  existed  under  Charter  and  Custom  long 
before  that  period.     How  then  was  it  exercised  ?    There  are 
even  now  no  Common  Law  degrees  in  the  University,  and 
until  Viner's  foundation  there  were  no  lectures  in  that  brandi 
of  jurisprudence.     But  there  were,  before  the  Reforroatioo, 
both  Canon  and  Civil  Law  degrees,  and  the  latter  still  re- 
main.   There  were  also  the  same  means  of  study  id  Cfiose 
departments  as  in  Theology  and  Arts.     Was  it  not,  that- 
fore,  natural  that  the  University  Court  should  practise  what 
the  University  Lecturers  taught  and  the  University  degrees 
honoured  ?     Accordingly,  we  find  that,  even  now,  the  Via- 
Chancellor's  Assessor  is  to  be  a  Doctor  or  Bachelor  in  tiw 
Civil  Law,J  while,  under  the  old  system  of  the  "  Hchdo- 
madarii"    which    is    described    in    the   Vice-Chancellor's 
Book,§  Doctors  in  the  Canon  and   Civil  Law,  assisted  bv 
Bachelors  in  these  faculties,  discharged  the  office  of  Judge. 
Having  then,  as  1   conceive,  sufficiently  established  the 
turning  point  of  the  case,  that  the  proceedings  are  to  be  not 
according  to  the  Common  Law,  but  according  to  the  con- 
suetudines  Universilatis — the  Civil  Law  mixed  up   with  the 
Statutes  of  the  University — and  this  in  substance  as  well  as 

•  1  vol.  lect.  5,  §  2.  See  also  Wood's  Institute,  B.  4s  c.  2,  p.  5ia 
Bl.  Comm.  b.  3,  c.  6,  10.  Also  Q.  £Iizabeth*8  Statutes  for  Cambridge. 
Lamb.  MSS.  C.  C.  C.  p.  338. 

t  Lit  JO.  I  Tit.  xxi.  §  3.  §  A  6^,  60*,  &  61'. 
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in  form — I  will  now  examine  the  matter  before  us,  and  Dkc.  20, 1843L 
though  I  do  not  shrink  from  considering  Common  Law     jjT~T 
cases,  by  way  of  illustrating  my  argument,  yet  as  the  merits     Ms^iuSimu 
of  the  case  are  to  be  determined  by  the  Civil  Law,  and  this 
is  a  Civil  Law  tribunal,  my  first  point  will  be  to  shew  that 
I  have  not  mistaken  the  form  of  action,  and  that  the  Court 
is  bound  to  proceed  on  the  principles  of  the  Civil  Law  in 
deciding  it. 

The  first  authority  I  cite  is  Vinnius,  /im/.,*  'De  Lege 
Aquilia,  the  text  with  the  comment : — ^^  Tertia  species  de- 
licti ex  quo  civilis  actio  oritur,  est  damnum  injuria  datum. 
Damnum  generaliter  significat  omnem  detractionem  et  diminu- 
iionem  rei  aUena,  sive  ilia  lucri  causa  Jiat^  sive  nulli  lucri 
gratia,  et  sive  salvis  rebuSf  sive  peremptis  aut  corruptis :  nam 
damnum  ab  ademptione,  et  quasi  diminutione  patrimonii  dic' 
tum  est.  Hoc  autem  loco  damnum  in  specie  accipitur  pro  eo, 
quod  contingit  cum  interitu  aut  corruptione  rei,  et  proinde 
sine  lucro  damnum  dantis ;  puta,  si  quis  servum  alienum  aut 
pecudem  aliudve  animal  occiderit  aut  vulneravit,  aut  quid 
alienum  aperit,  ruperit,  Jregerit,  injuria^  seu  non  jure,  aut, 
quod  idem  valet,  culpa.  Atque  hoc  damnum  est  quod  vindica* 
tur  lege  Aquilia*'  There  are  several  heads,  in  all  of  which 
the  great  principle  is  laid  down,  that  all  injuries,  ex  dolo,  or 
ex  culpa,  are  actionable ;  and  the  law  concludes : — '*  CatC" 
rum  placuit,  ita  demum  direclam  ex  hac  lege  actionem  esse,  si 
quis  pnecipue  corpore  suo  damnum  dederit.  Ideoque  in  eum 
qui  alio  modo  damnum  dederit^  utiles  actiones  dari  solent : 
veluti,  si  quis  hominem  alienum  aut  pecus  ita  incluserit  utjame 
necaretur;  aut  jumentum  ita  vehementer  egerit  ut  rumpere- 
tur;  aut  pecus  in  tantum  exagitaverit  ut  prcecipitaretur ;  aut 
si  quis  alieno  servo  persuaserit  ut  in  arborem  adscenderet,  vd 
in  puteum  descender  et,  et  is  adscendendo  vel  descendendo  aut 
mortuus  aut  aliqua  parte  corporis  lassus  Juerit ;  utilis  actio 
in  eum  datur.  Sed  si  quis  alienum  servum  aut  de  ponte,  aut 
de  ripa,  in  Jlumen  dejecerit,  et  is  suffocatus  Juerit^  eo  quod 
prcjecit  corpore  suo  damnum  dedisse  non  difficulter  intelligi 
potest,     Ideoque  ipsa  lege  Aquilia  tenetur,     Sed  si  non  cor* 

•  Lib.  iv.  tit  a 
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Dao.  20, 1848.  fort  damnum  fueni  datum,  neque  corpms  larsumyuerit,  ted 
~~  alio  modo  alicui  damnum  coniigerit,  quum  nan  sufficiat  neque 

MtuMulUH,  direcla,  neque  utilU,  legis  AquiUas  actio,  placuii  eum,  qm 
obnoxiui  Juerit,  in  factum  actione  teneri :  velutit  si  quit  m- 
Mericordia  ductus  alienum  servum  compeditum  soherit,  id 
Jugerety  Here^  then,  is  a  Civil  Law  action  fit  factum,  t 
form  adapted  to  all  cases  of  damage  not  included  in  some 
special  law ;  and  how  can  you  distinguish  it  from  an  actioD 
on  the  case^  or  treat  it  otherwise?  Whereas  my  learned 
friends  assume  that  an  action  on  the  case  is  of  such  a  nator 
that  the  merely  bringing  it  is  an  evidence  that  the  Comna 
Law*  and  the  Common  Law  only,  applies. 

Cow  ell's  Inslitutiones  Juris  AngUcani,*  in  the  title  Ik 
Lege  Aquilia,  says : — <^  Transgressianem  super  casu  comnM 
qui  alterius  statum  vet  conditionem  suo  delicto  deterioremfidL" 
And  he  gives  examples ;  as  where  a  sheriff,  after  makiig 
caption  of  a  debtor  upon  a  writ  directed  to  him^  lets  bim  go, 
or  makes  a  false  return :  and  in  his  Index  he  expreaij 
says : — '<  Actio  super  casu  est  actio  injactum  :*'  no  that  thcfe 
can  be  no  question  that  the  actio  super  casu,  and  the  actio  n 
factum,  are  substantially  the  same. 

Vinnius,  in  another  place,t  J^e  Locatione  et  CtmducAmt, 
speaking  of  the  actio  prcescriptis  verbis,  says : — <<  Ad  quam 
con/idgere  necesse  est,  quoties  deficiunt  vulgaria  aique  usitaU 
actionum  nomina  aut  contractus  existunt  quorum  nulla  certa 
appellatio  jure  civili  prodita.  Dicta  est  actio  pnescriptis,  vt 
multis  doctis  viris  placere  video,  ex  eo  quod  prcescriptis  verbis 
rem  gestam  demonstrat,  et  eadetn  demonstratione  vice  nominist 
quo  carety  utatur.**  Then  he  refers  to  a  rescript  of  Alexan- 
der, describing  the  action; — **Aut  enim  stipulatio  conventioni 
subjecta  est,  et  ex  siipulatu  actio  competit  ;  aut  si  omissa  ver- 
borum  obligatio  est,  utilis  actio,  quce  prwscriptis  verbis  rem 
gestam  denionstrat,  danda  est  ;*'  and  adds  : — "  Ob  eandem 
quoque  causam  hcec  actio  dicitur  in  factum." 

As  I  am  upon  the  name,  I  find  in  Ayliffe's  "  New  Pan- 
dect of  the  Roman  Civil  Law,"J  that  he  speaks  of  "  an 
action  on  the  case  granted  by  the  Praetor,"  and  it  is  the  only 
expression  he  could  correctly  use. 

•   B.  iv.  tit.  3.  t  Inst.  lib.  iii.  tit.  2j.  J   B.  iv.  tit  33. 
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In  the  Tractatus  Jurisconsult  Illusir.,  on  the  Definition  of  Dec.  SO,  IMS. 
an  Action,*  it  is  said:—"  Quia  infoctum  actio  tunc  proprie    „  ""T" 
datur  cum  ex  mal^cio  vel  quasi  agitur,  ut  si  quid  effusum    MacmtOmt. 
dejectumve  est,  vel  perperam  per  imprudenliam  judicatum*   In 
his  enim  casibus  nulla  ex  nomine  prodita  actio  nasciiurt  sed 
nee  ex  lege  prasdicto  seu  de  dolo  prasscriptis  verbis  actio*    Cum 
itaque  coheres  actiones  deficiant  et  necesse  est  altquum  com* 
petere,  in  defectum  non  immerito  decurritur  ad  actionem  in 
Jactum^^ 

A  reference  to  a  Common  Law  authority,  Blackstone, 
Ccfmm,,\  on  the  action  of  trespass  or  action  on  the  case,  will 
shew  the  complete  identity  of  the  two  forms  of  action. 

Now^  I  have  removed  a  considerable  part  of  the  difficulty 
with  which  my  learned  friends  sought  to  encumber  me  at 
starting.  We  are  before  a  Civil  Law  tribunal,  and  this  is  a 
Civil  Law  proceeding,  not  only  in  form  but  in  substance,  and 
the  action  on  the  case  of  the  Civil  Law  is  analogous  to  that 
of  the  English  Law. 

Then^  does  the  Civil  Law  allow  this  form  of  action  in 
this  instance  ?  I  have  read  the  case  of  a  physician  desert- 
ing a  case^  and  another  of  a  surgeon  unskilfully  operating, 
both  being  thereby  tit  delicto^  and  under  the  hex  Aquilia^ 
there  was  the  action  of  corpus  in  corpus.  The  party  had 
held  himself  out  to  do  a  certain  thing,  and  had  violated  his 
duty  and  obligation  ;  and  the  other  party  had  a  right  to  say^ 
^'  You  assumed  a  position  which  cast  certain  duties  upon 
you  ;  you  have  injured  me,  and  I  am  entitled  to  a  remedy." 
And  this  is  a  principle  of  the  Common  as  well  as  the  Civil 
Law. 

With  respect  to  persons,  however,  there  is  a  distinc- 
tion drawn  by  the  Common  Law  in  favour  of  those 
invested  with  judicial  authority,  who  are  not  liable 
to  an  action:  the  Civil  Law  is  more  rigorous.  Vinnius, 
on  the  Inst.,X  '*  De  Obligationibus"  says:  —  "  Quarta 
et  ultima  obligationis  causa  est   quasi  maleficium»      Quasi 

•  T.  iii.  P.  2,  tit.  I,  p.  36,  Ed.  Ven.  1564,  of  ibid.  p.  40,  85^  96, 
88^  89*.     Otto.  Theeaur.  t  3,  col.  769,  &c.  &c. 
t  3  VOL  122.  t  Lib.  iv.  tit  5. 
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Dsc.  20, 1843.  maleficittm   est  omne  /actum  quo  quis  proprie  quidem   did 

HaModen  v    ^^^   potest  deliquisse^   sed  tamen  quod  m€deficio   est  proxi- 

JkacmMm.     mum,     Etenim  ut  quadam  sunt  negotia,  qu{g  licet  revera  co^ 

iractus  non  sini,  tamen  ad  fines  contractuum  proxime  acceduwt, 

et  idea  quasi  contractus  nominantur ;  ita  qutsdam  eiiam  sunt 

Jacta,  qua  quamvis  proprie  in  speciem  aliquatn  delicti  mm 

cadant,  tamen  similitudine  quadam  ad  delicto  praprius  acct' 

dunt  quam  ad  contractus,"    Then  follows  the  text,  **  Si  judex 

litem  suamfecerit  non  propne  ex  maleficio  obligatus  videtur; 

and  the  Commentator  distinguishes  between  the  *^  judex  fir 

imperitiam  male  judicans,*'  and  the  ^*  medicus  male  curam! 

on  this  ground : — ''  Quia  medici  periculosam  imperitiam  db 

licto  suhjicit  temeraria  professio  scientia;  judex  autem  aoi 

professione  jurisprudeniia  censetur,  sed  publico    auctoritsU 

constituitur^  etiam  invitus*      Etenim  imperitia  per  se  adfs 

non  est ;  sed  in  eo  qui  peritiam  alicujus  rei  prqfitetur,  tn  ta 

re  culpa  adscribitur**    The  judge>  however,   is  still  liable, 

though  not  **  ex  maleficio,'*  yet  *^  quasi  ex  ntalefido^'  and, 

therefore^  says  the  law,  <'  tit  quantum  de  ea  re  cequum  religkmi 

judicantis  videbitur pcenam  sustinebit.* 

Granting,  then^  for  the  sake  of  argument,  that  the  R^^'us 
Professor's  functions  in  this  instance  were  judicial,  I  \xit 
shewn  that  an  action  will  lie  ;  and  Vinnius  expressly  says  that 
such  an  action  is   ''  in  focium."^     Similar  authorities  may 
also  be  found  in  the  Tractatus.\  and  Code,'!^ 

But  it  is  said,  we  may  proceed  criminally,  if  there  ha< 
been  a  breach  of  duty,  and  so  our  civil  right  of  action  is  mis- 
placed. Granted  that  we  can  proceed  criminally,  wliich  1 
think  we  can ;  I  assert  that  we  may  also  proceed  civilly. 

Maranta,  Speculum  Aurctimy^  says: — ^^ Super  hoc  tamc% 
est  sciendum,  quod  ex  quolibet  delicto  ex  quo  oritur  accusatio 
criminalis  ad  pcenam  oritur  etiam  actio  in  factum  ad  inieressf, 
et  sic  ad  prosecution  em  rei  Jamiliaris,  Ex  quo  scquitur  quod 
est  in  pot  estate  illius  qui  damnum  seu  injuriam  passus  est, 
agere  criminaliter  ad  pcenam  ordinariam,  vel  civiliter  ad  in- 
teresse,  vel  utroque  modo  copulative  /*  and  he  gives  examples. 
And  this  principle,  applied  more  generally  in  the  Roman 

•    Ut  supra.  t  T.  vii.  p.  338*». 

i  Lib.  V.   tit.  73.  §  P.  4,  c.  i,  p.  36. 
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Law,  prevails  also,  to  some  extent,  in  the  Common  Law  of  Dsc.  80, 18i& 
England ;  as  if  a  man  commit  a  trespass ;  and,  even  after    „  ;— 7* 
his  conviction,  you  may  have  a  civil  remedy  against  a  felon.*     --  ™  - 
Tlie  Civil  Law  says,— You  may  proceed  against  a  party  con- 
Cttrrently,  criminally  and  civilly ;  the  Common  Law  says,— 
Y<m  can  proceed  only  separately.     In  case  of  a  judge  acting 
doio  maio,  you  might  proceed  against  him  both  civilly  and 
criminally. 

Bat  theni  again,  it  is  urged  that  this  action  is  a  novelty. 
1  admit  it  to  be  so  as  regards  exact  precedents,  but  deny  it 
as  regards  principle,  and  I  will  refer  my  learned  friends  to 
their  own  Common  Law  authorities  for  the  flexible  cha- 
faeter  of  this  action.  See  for  instance  Pasley  v.  Freeman^\ 
per  Ashursty  J. ;  Chapman  v.  Pickersgtll,X  per  C.  J.  de Grey. 
And,  with  regard  to  the  Civil  Law,  I  think  I  have  already 
cited  enough  to  shew,  that  the  ''  actio  injactum"  possesses 
tbe  same  quality. 

Having  laid  the  ground  of  action,  then,  where  a  definite 
form  is  not  given,  and  having  shewn  from  a  number  of 
authorities  that  the  novelty  of  the  ground  of  action  does  not 
preclude  it — and  I  require  to  be  shewn  any  authority  which 
expressly  prohibits  it — if  magistrates  and  other  officers,  and 
if  surgeons  and  physicians,  are  responsible  either  ex  dclo  or 
e*  cac/jpa,  then,  if  I  shew  there  has  been  culpa  on  the  part 
o£  Dr.  Hampden,  even  without  malice,  he  is  liable  to  an 
action. 

But  the  great  object  of  the  other  side  is  to  shew  that  our 
custom  will  not  support  the  obligation ;  that,  if  there  be  a 
custom,  it  is  binding  in  law,  and  not  to  be  pleaded  as  a 
fiust ;  and  that  a  local  custom  cannot  apply  to  persons  alone, 
but  must  be  connected  with  things.  To  this  I  answer,  that 
here  again  I  stand  upon  the  Civil  Law,  and  I  have  had  it 
admitted  that  the  form  of  tbe  proceeding  in  this  case  is 
according  to  the  Civil  Law;  but  the  pleadings  are  a  part  ct 
the  jKOoeeding,  and  by  the  Civil  Law  a  custom  is  both  to 
be  pleaded  and  proved. 


^  3  BL  CooaL  117,  lia  t  3  T.  R.  d3. 
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Dfc.  20, 18^3.      Vinnius,  on  the  InstituteSy  «*  DeJure  mm  Scripio,*'*  in  his 
TfTl'        Comment,  says : — "  Dicitur  hoc  jus  non  scriptum,  non  qwod 
"    '    tcribi  non  posnl,  sed  quod  scribi  necesse  nan  sit,       UUque 
tamen  utile  est  scripto  id  comprehendi,  ad  lUes  ei  sumpim 
probationum  minuendos,  et  videmus  muUarum  regianum  cm* 
Mueiudines  non  modo  scriptas^  sed  eiiam  commentariis  illutiratm 
circumferri.    Neque  tamen  idcircocomsuetudoJU  Jns  scriptmm^ 
quod  legem  appellamus :  quia  non  ex  scriptura^   sed  ex  mi 
destimatur  ;  et  Jacilioris  iantum  probationis  causS  scripia  »- 
ielligitur"     And  afterwards  he  says  (commenting  on  tk 
words)^  **  diutumi  morest*  **  Et  quia  hoc  respedu  consuetuk 
JacH  esty  probari  quoque  debet.** 

A  custom  then  is  a  matter  of  fact,  to  be  pleaded  and  to 
be  proved ;  how  then  will  my  friends  get  out  of  the  dilemm 
into  which  their  separation  of  forms  from  substance  brings 
them }  Am  I  to  obey  the  Civil  Law  of  pleading  or  the 
Common  Law  which  contradicts  it  ?  Again,  as  to  the  ditri- 
tion  of  the  custom.  It  is  said  that  you  must  go  back  to 
the  time  of  legal  memory,  1  Ric.  1.  I  say  that,  according 
to  the  Civil  Law,  and  on  Civil  Law  principles,  J  ukBLjpksd 
inmiemorial  custom  within  100  years.t  In  the  Civil  Lw, 
forty  years  and  even  less  make  a  custom,  and  no  authon 
require  more  than  100. 

We  are  misled  by  the  law  of  this  country,  which  depends 
so  much  upon  unwritten  law,  whereas  the  Civil  Law  is  i 
written  body  of  law,  and  thus,  while  we  require  for  a  par- 
ticular custom  the  same  amount  of  antiquity,  or  evidence  of 
reception,  as  for  the  general  custom  or  Common  L»aw,  we 
do  not  enter  into  the  system  of  the  Roman  law^  which  treats 
custom  as  a  mere  subsidiary,  and  only  requires  a  few  years' 
consent  to  establish  it.  Again  ;  it  is  said  that  the  custom 
must  be  a  local  custom  ;  but  we  find  customs  spoken  of 
generally  as  affecting  either  persons  or  things.  In  fact,  the 
Statutes,  both  of  the  Universities  and  Colleges,  are  fall  of 
references  to  customs  which  are  purely  personal,  and  in 
many  instances  cannot,  from  the  nature  of  these  bodies,  be 
otherwise.     I  look  then  at  customs  according  to  the  Civil 

*  Lib.  i.  tit.  2,  §  9. 

t  Mascard,  Conclusiones  Probationum ;  conch  429. 
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Law,  and  as  recognized  by  the  Statatea  of  the  UniTersitiea,  Dxc.  20, 1840. 

whereby  a  custom  will  exist  to  bind  persons  without  refer-    jr^^T^ 

ence  to  things.     But  turn  to  the  Common  Law ;  the  case  of    Mwm^Mm' 

Sterling  v.  Turner  related  to  the  election  of  a  Bridge-master, 

in  which  a  custom  was  violated,  and  an  action  was  brought 

against  the  party  who  violated  it*    It  is  said,  indeed,  there  was 

a  bridge  in  that  case.    Suppose  I  say,  there  is  a  college  in  this 

case.    But  it  is  also  said  that  that  was  a  London  custom,  and 

consequently  a  peculiar  custom.     This  is  a  case  of  a  custom 

of  the  University,  which  is  as  peculiar  as  any  custom  of  the 

City  of  London,  and  is  confirmed  by  Act  of  Parliament  as 

much  as  the  customs  of  the  City  of  London ;  and  a  duty 

arising  from  such  a  custom  renders  a  party  equally  liable  to 

an  action.     But  it  is  said  that  we  lay  a  custom  by  which  any 

body  in  England  may  be  affected ;  why  so  ?  we  set  out  the 

qualifications  under  which  alone  a  person  can  have  the  right. 

We  are  a  corporate  body,  and  our  own  members  only  are 

bound  by  the  custom,  and  here,  pretty  much  as  in  the  case 

of  the  mayor,  a  member  says,  ''  I  am  injured,"  and  he  has  a 

right  to  a  remedy.     Besides,  I  have  not  alleged  in  the  Libel 

any  matter  of  Common  Law  rights,  but  a  cmuuetudo  of  the 

University,  and  I  stand  upon  the  maxim  contuetudofacit  jus, 

and  I  contend  that  there  is  a  duty  thrown  upon  the  Regius 

Professor  by   law.     This  is  not  a  matter  of  arrangement 

between  Mr.  Macmullen  and  an  officer  of  the  University.  Li 

the  particular  department  connected  with  the  granting  of 

degrees,  there  is  a  particular  custom,  and  an  obligation  arises 

out  of  it  which  binds  all  who  are  subject  to  the  University. 

But  it  is  said,  the  custom  will  not  hold,  because  we  do 
not  say  there  is  a  discretion  in  the  Regius  Professor  to 
object  to  the  subjects.  1  may  allege  the  custom  as  I  like, 
and  if  I  have  not  stated  it  correctly,  you  may  traverse  it. 
At  present,  the  Court  must  assume  all  1  say  is  true.  I 
allege  the  custom  in  a  particular  way,  and  it  is  to  be  proved 
as  a  matter  of  fact  My  learned  friends,  indeed,  say  that  it  is 
a  matter  of  law ;  that  this  is  the  only  examination  for  theo- 
logical degrees,  and  therefore  that  it  must  be  assumed  thatf 
on  general  principles,  the  Regius  Professor  has  a  right  of 
examination,  this  being  the  only  test  of  sufficiency. 


ssjLYi  SUPPLEMENT. 

Die.  80, 1843.      Let  us  take  it  then  from  this  point  ot  view.     First,  wlut 
~"         is  a  faculty  in  the  University  of  Oxford  ?     There  is  a  pro- 
dSSinSm,     fessor,  and  a  particular  course  for  obtaining  degrees ;  bat  as 
to  a  distinct  organized  body,  with  a  recognised  head,  it  if 
not  known    here,  as  in  foreign   Universities.      Or  if  die 
Begins  Professor  is  the  head  of  a  faculty*  is  he  the  head  of  aQ 
the  Masters  of  Arts  of  seven  years'  standing  ?     And  wfaoi 
my  Learned  Friend  talks  of  his  being  in  the  same  situatioDii 
a  tutor,  and  of  the  consequences  that  might  ensue,  there  isi 
great  distinction  between  those  who  are  in  statu  pupillarij  wd 
Masters  of  Arts  of  seven  years'  standing.     The  latter  m 
members  of  the  government  of  the  University  ;  the  fonier 
are  mere  disciples.     Then,  as  to  Disputations.     At  the  tiine 
when  the  Statutes  were  framed,  the  subject  of  Diq[>iiti- 
tions  was  well  known,  so  that  we  must  not  expect  mod 
to  be  said  of  the  details  of  Disputations  in   the  Statutes^ 
But  their  general  character  is  well  known  as   a  show  ib 
the  University;  a  kind  of  gladiatorial  contest.      As  such  ve 
find  them  to  have  been  often  exhibited  to  Royal  Visiton»  ii 
may  be  seen  in  Anthony  d  Wood,  and  in  Meiner's  **  Eobe 
Schulen."    There  are  various  notices  of  them    to  lAadb 
reference  might  be  made,  particularly  that  renoarkahle  pas- 
sage cited  by  him,*  as  to  the  Disputations  of  the  Sorbonne, 
where  it  is  said,  '*  ah  hord  quinid  maiuiina  ad  septimam  v€9- 
pertinam,  sine  Praside,    sine  socio,  sine  prandio  et   pastu. 
sine  ulld  emigraiione,  in  eddern  perpelud   corporis    sedis  d 
animi    contentione^    per    14    horas    continuas,    omnibus    et 
singulis  opponentibus  respondetur'*     There  was,  therefore,  in 
these  Disputations,  as  little  of  the  character  of  an  examina- 
tion as  possible;  they  were  exhibitions,  of  which  the  whole 
University  might  form  their   opinions,  and   the    result  of 
those  opinions  might  aflerwards  be  expressed  when  a  grace 
for  the  degree  was  proposed  in  Congregation.     And  in  ac- 
cordance with  this  view  is  the  answer  to  be  given  to  the 
important  question,  what  are  the  functions  of  a  Moderator 
at   the   Disputations,    qua    Moderator?      Johnson's    Dic- 
tionary   defines    a   Moderator    *'  one   who    presides    over 
a   Disputation,    to    restrain   the   contending    parties   from 

*  T.  ill.  p.  300. 


SUPPLEMENT.  xxxrn 

indecencyf  and  confine  them  to  the  question."     Huber,  in  Dec.  20, 18i3. 
the  same  way,*  speaks  of  the  "  Masters  of  the  Schools,  or    jj^j^II^  v 
Mcideraton,  who  had,  after  the  Proctors,  to  maintain  the     MaemJlm, 
Scholastic  police  in  the  Disputations."    And  Bell,  in  his  Law 
JMctionaryy    speaking  of   the   Moderator   whose    office   is 
fcUined  in  the  General  Assembly  in  Scotland,  calls  him 
:  f*  The  person  who  presides  at  a  dispute,  or  in  a  public  As- 
MDbly." 

But  then  my  Learned  Friends  seek  for  other  grounds  of 
eontrol  on  the  part  of  the  Regius  Professor.  They  say, 
lie  nraat  present  for  the  degree,  and,  therefore,  he  must 
and,  as  there  is  no  other  examination,  these  exer- 
most  supply  it*  But  the  Statutes  **  De  Examinandis 
Gratbmm  CaHdidatis,**-\  say : — <*  Quoniam  (uhi  semelpraoisum 
eaif  me  quif  pneter  laudabilUer  praoectos  in  studiis  artium,  ad 
gradrnt  in  its  capessendos  admittantur)  minus  periculi  subeste 
widdmr,  ne  indigni  et  iUiterati  homines  aliioribus  Facul* 
ioHbus  se  ingerantf  ac  in  iis  gradus  capessani;  Decretum 
esif  quod  qui  gradus  in  aliioribfts  FacuUatibus^  post  sus- 
cepios  in  artibus  gradus  capessuni,  ultetiori  examine  non 
imdsgmnif  quhm  quod  apud  Deponentes  suos  subire  eos  par 
eti:  qtd  si  conscientias  suas  interrogans  priusquam  prasen^ 
iaio  cmquam  testimonium  perhibeant,  sufficiens  examen  instil 
tmisse  censendi  sunt.  Eorum  igitur  Depositiones  prasentato 
mnicuique  sufficiant;  testimoniay  a  Prqfessoribus  out  aliunde 
arcessiiOt  supervacua  sunto*'  Here,  then,  is  an  express 
authority  that  no  public  examination  is  required  in  the 
higher  faculties,  of  which  theology  is  one,  and  the  testimony 
of  the  Professor  is  in  direct  terms  declared  unnecessary. 
The  '*  deponentes*'  were  to  satisfy  their  consciences  before  they 
attested  the  capacity  of  the  candidate,  and  neither  Mode- 
rator nor  Professor  is  called  in.  I  deny,  therefore,  that  the 
B^us  Professor  has  to  examine,  and  I  deny  also  the  found- 
ation of  this  part  of  my  Learned  Friends'  argument,  viz.  that 
he  must  present.  In  what  way  then  can  the  Moderator  have 
a  jndidal  character?  With  respect  to  who  are  judges, 
I  refer  the  Court    to    Walford's    Parties    to     Actians.X 

*  Vol.  ii.  P.  i.  p.  137,  Eng.  Trans. 

t  Tit  ix.  sect  u.  $  4.  t  1  vol.  aoa 
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Die.  20,  18i3.  What  has  the  Regius  Professor  to  do  as  Moderator?    He  has 
H  "ndmt       "^  Court ,'  he  has  no  power  of  enforcing  his  decrees  by  pro- 
Macmuttm,     cess ;  he  is  only  to  keep  the  peace^  and  you   mig^t  just  « 
well  have  a  constable.     That  the  office  of  Moderator  is  not 
one  of  the  highest  dignity  is  plain  from  the  Statutes,  whidii 
if  he  did  not  attend,  fined  him  40#.*     [Dr.  Pi<nMPTRS.— 
There  were  no  Disputations  for  degrees  there.]      No— hot 
the  Regius  Professor,  in  his  capacity  of  Moderator,  is  men- 
tioned in  that  Statute  as  an  officer  of  the   University,  asd 
subjected  to  this  fine. 

Next,  as  to  the  control  over  the  subjects,  upon  whid 
our  allegation  of  the  custom  is  impugned.  The  costom,  I 
repeat,  is  alleged  as  matter  of  fact,  and  if  it  is  not  merdj 
an  inference  of  law,  they  are  bound  to  traverse  it.  You  ire 
to  take  all  the  allegations  in  the  libel  as  capable  of  prooC 
Still,  I  do  not  shrink  from  saying  that  our  custom  is  well 
laid,  and  consistent  with  the  Statutes,  which  do  not  prohibit 
the  candidate  from  choosing  his  own  subjects,  in  die  pn 
Jwmei  Disputations. 

First,  then,  in  the  statute  regulating  the  pro  JbrmA  (Geo- 
logical exercises,  there  is  not  a  word  said  of  anj  coDtad 
over  the  subjects  on  the  part  of  the  Moderator,  and  k 
seems  to  have  been  anciently  the  custom  for  disputants  in 
every  faculty,  and  on  all  occasions,  to  use  their  own  discre- 
tion in  this  respect.  But  inconveniences  resulted  on  some 
occasions  from  this  practice,  as  may  be  seen  in  the  redul 
of  the  Statute,  tit.  vii.  8.2,  §  2;  and,  accordingly,  we  find 
that  various  checks  were  interposed ;  but  it  is  remarkable, 
1st,  that,  in  the  theological  disputations  projbrtnd,  the  old 
Statute  was  left  untouched  in  this  respect ;  and,  2dly,  thai 
in  the  ordinary  disputations  in  Theology,  where  the  Regius 
Professor  is  expressly  appointed  Moderator,  he  is  yet  as 
expressly  excluded  from  deciding  on  the  subjects  of  dispu- 
tation. The  control  over  the  subjects  is  vested  in  Congre- 
gation, and  the  Regius  Professor  is  merely  to  receive  a 
notice  of  their  nature.f  [Dr.  Plumptre. — I  think  those 
persons  had  already  taken  the  degree  of  B.D. ;  they  are  not 

*  Tit.  viii.  s.  8,  dc  dispiUat.  ordmariu, 
t  Ibid.  8s.  3  and  5, 
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penont  who  had  to  undergo  the  Disputations.]     I  Die.  20,  1843. 

not  apprehend  there  is  any  difference— >the  Regius  Pro-    Hampden  t. 
b  pasted  by.  MacmiiUm, 

then,  is  pretty  strong  evidence  from  the  Statutes 
the  Regius  Professor  at  least  has  no  negative  on  the 
■ribjecls,  for  in  these  particular  Disputations  no  negative  at 
M  tt  mentioned^  while  in  others  it  is  particularly  defined, 
Md  theDj  in  those  in  which  it  exists,  the  Regius^  Professor 
b  not  to  exercise  it.  Nor  can  any  great  inconvenience 
WkHx  from  this  want  of  control.  A  man  standing  for  his 
in  Theology  is  not  likely  to  expose  himself  to  rejec- 
in  Ccmgregation  by  selecting  a  bad  subject;  and,  besides, 
Ife  Viee-Chancellor  has  the  power  of  suspending  the  Dis- 
pBtetfama  and  of  correction.  [Dr.  Plumptrb. — Do  you 
rirgoe  diat  the  power  of  determining  as  to  the  projbrmd 
Dnpatations  rests  with  the  Viee-Chancellor?]  I  argue  that 
it  reals  with  the  party.  [Dr.  Plubcptrb. — It  is  not  so  in 
Ad  Stitutes.}  The  power  of  choosing  the  subjects  results 
fttxn  what  appears  in  the  Statutes.  [Dr.  Plumptrb. — 
rhflt  ia  the  question  at  issue.]  By  the  former  practice,  the 
psrtles  might  choose  their  own  subjects :  afler  the  alteration 
df  die  Statutes,  there  is  a  total  silence  as  toprojbrmd  Dispu- 
taCkma  in  Theology.  The  right  of  choosing  exists,  and  the 
S^aa  Professor  is  passed  over. 

Mr.  Erie,  indeed,  says,  **  Look  at  the  abuses  which 
arise;  there  may  be  the  same  Disputation  over  and 
again.**  The  Disputation  is  not  a  written  thing.  The 
BiBCates  speak  of  real  live  Disputations,  not  of  dead  essays. 
The  Viee-Chancellor  may  suspend  the  grace. 

I  will  now  briefly  notice  some  of  the  Common  Law 
points  urged  against  me,  for,  whilst  I  rely  upon  the  Civil 
Law,  as  of  most  importance  in  this  question,  1  do  not  say 
tliat  that  law  is  different  from  the  English  law  ;  the  same 
great  principle  applies  to  the  case  under  both. 

Mj  learned  friend  cited  Davis  v.  Black,  where  a  person 
wanted  to  be  married  and  was  refused.  In  that  case,  the 
party  was  bound  to  prove  the  request.  I  have  not  so  pleaded 
the  custom  here.  I  say  the  University  has  prescribed  the 
form  of  signification,  which  is  a  signification  to  all  concerned. 
No  one  can  say  that  it  was  not  the  proper  form  of  notice. 


il  SUPPLEMENT. 

Dec.  20,  1643.      It  is  said  that  the  conduct  of  the  Regius  Professor,  on  the 
"~7"        face  of  it,  is  merely  an  error  in  judgment,  and  that  yon 

MaeMMttoL  cannot  infer  malice;  and  that  we  have  not  set  out  the  whole 
of  the  correspondence.  We  have  set  out  enough  for  our  own 
purpose,  and  it  is  not  necessary  for  us  to  do  more.  In  our 
reply,  we  did  allude  to  what  had  been  said  before,  and  we 
told  the  Regius  Professor  that  we  were  ready  to  take  hii 
advice  on  the  subject,  but  he  refused  to  state  what  the  lav 
was  ;  he  says,  "  You  are  not  right,  but  I  will  not  put  jot 
right."  How  can  this  be  reconciled  with  a  desire  to  compilj 
with  the  Statutes  ?  It  is  not  my  wish  to  impute  malice,  but 
if  it  was  a  mere  error  in  judgment,  Dr.  Hampden  miglit 
have  stated  the  law,  and  left  Mr.  Macmullen  to  fight  bis 
way  as  he  could.  Besides,  I  have  shewn  that  the 
Moderator  is  a  purely  ministerial  officer,  and  an  error  ia 
judgment  can  no  more  protect  him  than  it  did  a  collector 
of  the  customs,  in  Barry  v.  Arnaud, 

But  supposing  an  officer  isa  judicial  officer,  itdoesnot  folkiv 
that  all  his  acts  are  judicial  acts.   Bac.  Ahr.*    If  an  ecdsaa*- 
tical  judge  should  refuse  a  probate,  unless  he  was  actualetf  fy 
malice,  he  would  not  be  liable  to  an  action  ;  but  if  be  tt- 
fused  to  hold  a  Court  at  all,  an  action  on  the  case  would  Ik^ 
In  Schinoiti  v.  Bumstead,  a  commissioner  of  the  lottery  wu 
held   liable.     The  observations  of  C.  J.  Best,   in  Henley  ▼. 
The  Maifor  of  Lynn,f  are  very  strong  to  this  effect.    See  also 
Lacon  v.  Hooper,'^.     Another  case  alluded  to   by  the  other 
side  is  the  recent  case  of  Ferguson  v.  Kinnotd  (the  Aacb- 
terarder  case),  in   which  the  act  was  a  judicial  act,  and 
there  is   no    doubt   that  by    the   law   of  England,   where 
any  judge,  however  high,  exceeds  his  jurisdiction,  an  a^ 
tion  will  lie  against  him.     Dicas  v.  Lord  Brougham,    [ErU. 

^  —The  plaintiff  there  was  nonsuited,  because  an  action  would 

not  lie.]    Yes,  because  there  was  no  excess  on  the  part  of  the 
judge. 

Again  :  the  rule  of  the  Civil  Law  is  not  different  from  that 
of  the  Common  Law — namely,  that  if  no  harm  has  been  done 
to  a  party,  he  has  no  action  for  a  remedy.  In  this  case  we  have 
every  ingredient,   the  damnum  datum,  the  damnum  metuen- 

•  Tit.  "  Action  on  the  Case.**  f  ^  Bing.  107. 

t  6  T.  R.  224. 
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-dum,  and  the  lucrum  cessans.    An  action  on  the  case  will  lie  Dec.  20, 1847. 
at  Common  Law  for  the  possibility  of  a  damage  and  injury.     ._  — " 
SUrUng  V.  Turner,    WeUer  v.  Baker,*    Blomfidd  v.  Payne,\    MamJLnl 
In  Marzeiti  v,  fVilliafns,l  which  was  an  action  against  a 
banker  for  refusing  to  pay  a  draft  of  a  customer^  it  was  held 
that  the  latter  might  maintain  an  action  of  tort  for  such  re- 
fusaly  although  he  had  not  thereby  sustained  any  actual 
^lamage.     In  a  late  case,  Williams  v.  Afostyn^^  before  Mr. 
Baron  Parke>  which  was  an  action  against  the  Sheriff  for  the 
escape  of  a  prisoner,  one  of  the  questions  was^  whether  it 
was  actionable  without  proof  of  damage ;  and  the  reasoning 
there  shews  that  the  invasion  of  a  right  is  sufficient. 

Now,  I  ask  the  Court  whether,  on  the  face  of  the  plea, 
Mr.  MacmuUen  has  not  been  hindered  in  proceeding  to  his 
d^ree?  The  Disputation  is  a  pre-requisite,  and  he  has  been 
fnrevented;  there  is  an  obstacle  thrown  in  the  way  of  his 
right  of  disputation,  which  disputation  is  necessary  to  his 
degree.  I  cannot  distinguish  between  this  case  and  that  of 
Auchterarder,  where  the  Scottish  Presbytery  refused  to  take 
a  presentee  upon  trial,  and  it  was  held  that  he  was  entitled  to 
recover  damages  against  them,  although  it  was  not  certain 
that  he  would  have  passed  the  examination.  According  to 
the  Civil  Law,  and  the  whole  tenor  of  the  University  Sta- 
tutes, we  have  a  custom  which  imposes  a  binding  obligation, 
which  we  allege  as  a  fact,  and  will  prove.  With  regard  to 
malice,  here  is  nothing  to  negative  malice,  if  that  be  re- 
quisite ;  and,  as  so  much  doubt  exists,  when  we  allege  that 
the  Regius  Professor  acted  wrongfully,  we  need  not  use  the 
word  "  maliciously,"  since  you  infer  malice  from  a  wrong 
act  done.     Chitty,  Pleading,^     Gilbert's  Cases,^ 

The  Charter  jurisdiction  is  given  to  the  University  for 
particular  purposes ;  to  prevent  the  resort  to  exterior  Courts, 
for  the  quiet  of  those  engaged  in  the  University,  and  for  the 
speedy  and  satisfactory  adjustment  of  causes.  Mr.  Mac- 
mullen's  wish  is  only  to  try  the  right,  and  as  a  member  of 
the  University  he  has  sought  this  domestic  tribunal  as  the 
most  fitting  place  to  determine  it.    It  is  alleged  by  the  other 

•  €  Wils.  422.  t  *  B.  &  Ad.  410. 

t  I  B.  &  Ad.  415.  §  4  Mee.  &  Wels.,  IbS, 

I  lYol^dOa  t  P.  lW-4 
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Dec.  80, 1843.  side  that  Dr.  Hampden  himself  had  doubts  as  to  the  Su« 
„  ~~T~        tutes ;  we  had  also  our  doubts,  and  to  remove  these  doubti 
MaemuOm,     we  brought  this  action,  laying  our  damages  at  £5,  and  we 
have  a  judgment  in  our  favour  in  the  Court  below.    Oar 
object,  I  repeat,  is  to  try  a  right,  and  we  are  not  actuated  bj 
vindictive  feelings  against  Dr.  Hampden  for   any  injury  be 
may  have  done  us.     Amongst  the  things  which  require  tbe 
grave  consideration  of  the  University,  as  leading  to  scandd, 
is  that  there  should  be  so  much  doubt  and  perplexity  aito 
this  important  point  of  theological  degrees,  that  it  should  k 
left  in  the  hands  of  an  officer  of  the  University  to  prevent  i 
person  from  proceeding  to  the  degree  of  B.D., — that  a  sin|ie 
officer,  and  he  appointed  by  the  Crown,  should  be  allowed 
to  form  his  own  judgment  in  such  a  matter.     I  can  see  do 
other  consequence  as  likely  to  arise  from  this^  than  that  liti- 
gation will   spread  and  become   embittered,  and  that  the 
University  will  be  obliged  at  last  to  legislate,  after  being 
dragged  through  tliat  litigation,  with  little  reputation  to 
itself,  in  order  to  determine  who  are  fit  and   meet  to  go 
forth  into  the  Church  for  the  performance  of  some  of  its 
highest  functions. 

RcpT.r.  ErlCf  in  reply. — I  am  surprised  that  it  should  be  asserted 

that,  in  this  Court,  where  questions  between  Englisbmen 
are  to  be  decided,  they  are  to  be  decided  not  merely  accord- 
ing to  the  forms  and  course  of  proceeding  of  the  Civil  Law, 
but  that  the  principles  of  the  Civil  Law  are  to  guide  the 
Court,  and  that  a  suitor  in  this  Court  has  two  different  sorts 
of  rights.  Every  one  of  the  authorities  cited  by  my  Learned 
Friend  either  says  in  direct  terras,  that  the  Civil  Law  is  to  be 
resorted  to  in  the  Court  of  the  Vice-Chancellor  for  the  course 
of  proceeding  only,  or,  if  any  do  not  say  so  in  direct  terms, 
they  are  not  inconsistent  with  the  doctrine.  In  all  questions 
as  to  the  system  of  law  to  which  a  case  is  subject,  there  are 
two  points  for  consideration  ;  the  course  of  proceeding  and 
the  principles  of  adjudication.  The  principles  here  are  to 
be  taken  from  the  English  Law  ;  the  course  of  proceeding 
from  the  Civil  Law. 

The  next  step  of  my  Learned  Friend  was  to  take  propo- 
sitions from  the  CodCf  which  are  as  vague  as  the  maxim  of 
the  English  Law  to  which  I  adverted ;  for  one  of  them   as 
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to  what  gives   a  right  of  action^  is  *'  si  alio  modo  alicui  Dxc.  20, 1843. 
damnum  contigerit ;"  and  when  is  the  action  to  arise?  "«     _  ~r 
€Bquum  sit,**  leaving  it  to  the  mind  of  the  judge  to  deter-     MaemuikK 
mine.     You  might  as  well  let  the  case  be  decided  arbiirio 
boni  viri,    A  great  deal  of  law  and  many  examples  have 
been  cited  which  do  not  apply,  as  in  the  case  of  the  physi- 
sian,  which  is  a  case  of  contract.     They  are  cases  of  a  dif- 
ferent sort  of  rights,  and  the  Court  will  say  it  cannot  be  at 
its  own  option  which  law  it  is  to  administer. 

I  could  not  find  from  the  Argument  that  there  is  any  pre- 
tence for  claiming  an  absolute  right  in  a  candidate  to  name 
the  question.  Yet  Mr.  Macmullen  says,  "  I  set  myself  in 
array  against  the  Regius  Professor,  and  contend  that  I  have  a 
right  to  name  any  subject."  He  should  have  produced  sta- 
tutory evidence  of  such  right ;  but  my  Learned  Friend  ad- 
mits that  the  law  is  left  in  very  great  doubt.  I  do  not  pre* 
tend  that  the  Regius  Professor  has  any  direct  authority ;  he 
says,  **  I  cannot  produce  any  such  authority ;  but  can  you 
produce  any  proof  of  your  claim,  or  any  ground  for 
believing  that  your  inference  is  better  than  mine?"  If 
the  Statutes  are  perfectly  silent,  are  you  to  say,  "  I  choose 
to  obey  the  impulse  of  my  own  mind,  and  will  sue 
you  if  you  draw  a  contrary  inference  ?"  I  make  no  claim 
on  the  part  of  Dr.  Hampden  of  any  right  to  examine ; 
but  it  is  contended  that  he  should  perform  only  an  office 
which  a  beadle  or  policeman  might  perform.  It  is  idle 
to  say  that  the  Regius  Professor  is  to  be  corporeally  present 
at  the  Disputations  merely  to  prevent  any  undue  excitement. 
He  says,  "  If  I  am  to  be  present,  let  me  have  power  to  see 
that  the  Disputations  are  a  test  of  competency  for  a  Univer- 
sity degree."  [Hope. — Is  Mr.  Erie  willing  to  state,  on  the 
part  of  Dr.  Hampden,  what  is  the  claim  he  makes  ?  If  Dr. 
Hampden,  for  peace-sake,  is  willing  to  disclaim  any  right, 
I  shall  be  glad  to  meet  him.]  I  said  that  Dr.  Hampden 
claimed  no  right.  ITrviss. — Dr.  Hampden  has  made  no  claim 
to  examine  the  candidate.]  I  never  have  put  forward  any 
claim  on  the  part  of  Dr.  Hampden  to  examine,  and  I  say 
now,  that  no  such  claim  is  put  forward ;  but  I  do  claim  for 
him  a  discretion  as  to  the  subjects,  and  that  discretion  Mr. 
Macmullen  has  denied. 
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Dkc.  20,  1M3. 


My  Learned  Friendhas  not  pointed  out  any  allegaticm  tint 
the  Regius  Professor  acted  with  malice  or  irith  any  cormpt 
motive,  and  no  authority  has  been  brought  forward  to  shew 
that  the  Court  ought  to  take  him  to  be  a  mere  ministoiil 
officer.  There  is  an  allegation  that  all  was  done  by  him 
'<  without  sufficient  cause  ;"  but  the  reasons  and  grounds  of 
his  opinion  are  left  unexplained. 

The  Court  must  come  to  the  conclusion  that  there  u  » 
ground  for  suing  Dr.  Hampden  for  damages  ;  that  the  jndgi 
in  the  Court  below  gave  a  wrong  judgment,  which  oogk 
to  be  reversed,  and  with  costs.  If  it  be  a  disgrace  to  Ck 
University  that  this  question  should  not  be  settled,  it  is  ftr 
the  University  itself  to  interfere  and  bring  it  to  a  setdemeol 


Dec.  20.  University  of  Oxford,  Wednesday,  December  20,  184S.- 

JuDOMXNT.       Court  of  Delegates  of  Congregation.^»In  the  name  of  God, 
Amen.     We^  the  underwritten  Delegates  of  the  House  of 
Congregation  in  the  University  aforesaid,  and  duly  proceed* 
ing  in  a  certain  cause  of  Appeal  from  the  decision  of  ^ 
Worshipful  the  Assessor  of  the  Vice-Chancellor^s  CSMrti 
admitting  a  certain  amended  Libel  in  a  certain  cause  fa 
damages — ^''Richard   Cell   MacmuUen,  of  Corpus  Cbnsia 
College,  in   the  said  University,   M.A.,  Vs   Renn  Dickson 
Hampden^  of  Christ  Church,  in  the  said  University,  D.D."— 
do  hereby,  afler  mature  deliberation,  unanimously  decide, 
that  the  aforesaid  amended  Libel  was  wrong'ly  admitted, 
being  of  opinion  that  there  are  no  allegations  on  the  face 
of  the   Libel   on  which  any   legal  duty  is  grounded,  for 
the   breach   whereof  an  action   on  the   case   for    damages 
Judgment  be-  would  lie,  and  we  do,  therefore,  reverse  the  judgment  of 
the  Assessor,  and  order  the  aforesaid  amended  Libel  to  be 
dismissed ;  and  we  do  further  direct  that  the  costs  attendant 
upon  this  Appeal  be  allowed  to  the  Appellant. 

Fred.  C.  Plumptrb,  D.D. 
John  Radford,  D.D. 
Robert  Jackson,  M.D. 
Henry  G.  Liddell,  M.A. 
Henry  Blacks.  Williaj^s,  M.A. 
Edward  R.  Dukes,  M.A. 


low  reversed. 


Costs. 
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:3'Uprrme  (Tourt,  tiTaUuttai* 

(  Ecclesiastical  Side.) 

July  9,  1844. 

Casement  v,  Fulton. — Allegation. — This  was  an  Al-  Attestation. 
legation  exceptive  to  a  Libel  propounding,  on  behalf  of  7"  "^"^^  ,.^.?® 
the  widow^  a  paper  as  the  will  of  Sir  William  Casement,  adopted  in  a 
K.C.B.,  who  died  at  Cossipore,  16th  April,  1844,  tiie  paper  ^^^^l""]^^^^ 
in  question  having  been  made  a  very  short  time  before  his  "attest,"  con- 
death.  The  original  Libel  pleaded  at  great  length,  and  in  ^**"ed  in  the 
much  detail,  the  matters  connected  with  the  making,  sign-  the  British  Sta- 

inir,  and  subscribing  of  the  paper.    The  foUowinc^  is  a  careful  *"^®»  *^  "  '*''^ 

necessary  that 

summary  of  all  the  essential  facts : —  both  witnesses 

The  deceased,  after  reading  over  the  paper,  signed  it  in  the  pre-  \y  present    at 
•ence  of  Simon  Nicholson,  M.D.,  F.  S.  Hawkins,  and  C.  Hamil-  the    same    act 
ton,  declaring  the  same  to  be  his  will.     The  paper  being  so  signed,  ®^  ^^f^  testator. 
there  being  no  table  or  other  convenience  for  writing  in  the  apart-  signature  orac- 
nient  where  the  deceased  was  lying.  Dr.  Nicholson  took  the  paper  knowledgmtnf, 
to  a  table  in  an  apartment  adjoining  the  other,  and  immediately,  and  jointly  sub- 
in   the  presence  of  the  deceased, — the   folding  doors  and  silk  }j,  |jjg  pp^g^n^^' 
door  screen  between  the  two  apartments  remaining  all  the  while 
open,  and  the  table  being  about  ten  yards  distant  from  the  cot  or 
couch  whereon  the  deceased  was  lying,  and  the  table  and  the  per- 
son of  Dr.  Nicholson  being  so  placed  as  to  be  within  view  of  the 
cot  or  coach  (except  that  the  sight  was  partially  intercepted  by  the 
open  silk  screen),  and  the  apartment  wherein  the  table  was  situated 
being  lighted  up  with  many  lights,  so  as  to  expose  the  person  and 
things  therein  plainly  to  view, — subscribed  the  will,  as  a  witness 
thereto,  at  the  foot  of  the  memorandum  of  attestation.     After  this 
was  done,  F.  S.  Hawkins  having  been  advised  that  two  witnesses 
were  necessary,  and  thinking  it  most  proper  that  the  will  should 
be  attested  also  by  Alexander  Garden,  M.D.,  the  intimate  friend 
and  the  other  medical  attendant  of  the  deceased,  who  was  then  tem- 
porarily absent  from  the  house,  but  was  hourly  expected,  waited  for 
Dr.  Garden's  return,  which  took  place  about  two  hours  af:er  the 
paper  had  been  signed  by  the  deceased,  and  he  (Hawkins),  in  the 
presence  and  hearing  of  Dr.  Nicholson,  informed  Dr.  Garden  of 
the  will  having  been  so  signed  by  the  deceased  and  attested  by  Dr. 
Nicholson,  and  requested  him  to  subscribe  it.     Dr.  Oarden  de- 
clined to  attest  the  will  unless  the  deceased  should  previously 
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1844^  acknowledge  it  and  his  sigDature  thereto  in  his  presence  ;  where- 

July  9.  upon  Hawkins,  accompanied  hy  Dr.  Oarden  and  Dr.  Nicholson, 
P  r  .  approached  the  deceased  (then  still  lying  on  the  said  cot),  and  in 
Fulton,  their  presence  produced  to  the  deceased  the  will  so  previoaslr 
signed  by  him,  and  holding  it  open,  shewed  it  to  the  deceased,  who 
looked  at  his  signature,  and  stated  to  the  deceased  that,  two  wit- 
nesses  being  necessary.  Dr.  Garden  was  ready  to  become  the  other 
witness,  asking  the  deceased,  in  the  presence  of  Dr.  NicbolsoD 
and  Dr.  Garden,  whether  he  acknowledged  his  sig-nature  to  the 
will.  The  deceased  looked  at  the  will,  and  in  the  presence  of  Dr. 
Nicholson  and  Dr.  Garden,  both  present  at  the  same  time,  clearh 
and  distinctly  acknowledged  the  signature  to  be  his  and  the  wil 
to  be  his  will.  Immediately  after  the  deceased  had  made  such  t^ 
knowledgment,  Dr.  Garden,  accompanied  by  Dr.  Nicholson,  weot 
from  the  apartment,  where  the  deceased  was  lyings,  to  the  table  is 
the  adjoining  room  aforesaid  ;  and  Dr.  Nicholson,  having  alreadj 
subscribed  the  will,  thought  it  unnecessary  to  write  his  name 
again,  but  acknowledged  his  signature  to  Dr.  Garden  and  to  F.  S. 
Hawkins,  and  Dr.  Garden  then  subscribed  the  will  in  the  presence 
of  Dr,  Nicholson  and  of  Hawkins. 

The  Exceptive  Allegation  now  offered  was  in  the  nature  of 
a  demurrer  to  the  Libel,  alleging  that,  admitting  the  &cti 
pleaded  therein  to  be  true^  the  paper  was  not  entitkd  to 
probate.* 
Argument.  Messrs.  Leith  and  Morton,  for  the  next  of  kin,  relied  on 

the  case  o^  Moore  v.  Ktng^\  decided  in  the  Prerogative  Court. 

Messrs.  Pr'mscp,  Dickens^  and  Riichicy  the  Counsel  for  the 
Promovent,  contended  that  the  words  of  the  Indian  Will 
Act  had  been  literally  complied  with,  for  the  testator  hnd 
signed  his  will,  and  he  had  acknowledged  his  signature  in  tlie 
presence  of  two  witnesses  present  at  the  same  time,  who  had 
both  subscribed  the  will  in  the  presence  of  the  testator  after 
it  had  been  signed  by  him.  They  distinguished  between 
Moore  v.  King  (supposing  it  to  be  an  authority)  and  the 
present  case,  on  the  ground  that  the  former  was  decided 
upon  the  English  Statute,  which  required  that  the  witnesses 
should  ^^  attest  and  subscribe;"  whereas  the  Indian  Act t 
contained  only  the  word  **  subscribe." 

*  In  the  English  Courts,  this  question  would  huve  been  raised  on  the 
admission  of  the  plea  propounding  the  paper,  without  any  counter-plea, 
t  2  Noces  of  Ca.  4^.     Since  rep.  2  Curt.  243. 
t  No.  XXV.  of  ia'«. 
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.Sir  L.  PebL)  C.  J. — This  case  is  one  of  great  importance^         1844. 
«s  well  on  account  of  the  large  property,  the  succession  to       Ji^9. 
which  is  in  dispute,  as  that  it  involves  a  question  upon  the    Casement  v 
execution  of  a  will,  which  calls  for  a  decision  to  govern       FvlioH. 
Ibture  cases.    It  is  painful  to  think  that  the  intended  will  of  Judgment. 
a  useful  and  much-valued  member  of  the  community,  who 
had  passed  a  long  life  honourably  in  the  service  of  his  country, 
ahoald  be  defeated  by  a  merely  formal  error.    When  a  case 
of  this  nature  and  apparent  hardship  occurs,  the  blame  is 
iisaally  thrown  upon  the  law,  and  its  general  working  is 
lost  sight  of  in  the  contemplation  of  a  particular  grievance 
which  it  may  have  occasioned.     A  testamentary  disposition, 
however,  cannot  safely  be  unaccompanied  by  some  checks 
cm  fraud,  and  the  provisions  by  which  these  checks  are 
maintained  will  occasionally,  through  ignorance  or  careless- 
ness, be  violated. 

The  Act  of  the  Indian  Legislature,  which  is  now  under 
our  consideration,  is  framed  afler  the  model  of  the  English 
Statute  of  Wills.     Before  this  last  Statute  was  enacted,  the 
law  of  England  relating  to  wills  was  most  defective.    The 
"whole  law  underwent  the  most  careful  consideration  of  the 
learned  Commissioners,  whose  report  has  been  referred  to 
in  the  Argument,  men  eminent  amongst  English  lawyers,  as 
well  for  their  learning  and  talents  as  for  the  liberality  of 
their  opinions.     That  the  law  which  was  passed  upon  their 
recommendation  is  free  from  defects,  it  may  be  too  much  to 
assert ;  but  I  hope  I  may  without  presumption  express  my 
opinion,  that  it  is  in  its  main  provisions  a  useful  and  wise 
law,  and  a  vast  improvement  upon  the  law  which  it  abro- 
gated.    The  Indian  Legislature,  in  adopting  this  law,  was 
careful  in  general  to  adopt  its  language.     The  omission, 
however,  of  the  word  "  attest,"  in  the  clause  under  our 
consideration,  has  given  rise  to  an  argument  which  treats 
that  omission  as  proof  that  the  Indian  Legislature,  by  that 
omission,  intended  to  modify  the  provisions  of  the  law  which 
it  adopted*    We  think  this  argument  unfounded.    From  the 
context  It  plainly  appears,  that  the  witnesses  are  to  attest  by 
subscribing ;  and  Sir  Edward  Ryan,  in  his  comment  upon 
this  Act,  shortly  after  it  passed,  which  is  to  be  found  in  a 
Charge  to  the  Grand  Jury,  reported  in  the  Appendix  to 
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IS^i         SmouU's  Rules  and  Orders,  puts  this  construction  upon  the 
JiTLv^O,       clause  in  question.     The  argument  above  referred  to  ex- 
Ciutement  v.     plains  and  justifies  the  anxiety  which  is  felt  by  the  Judges 
Fidion,        ^^  ^ijjg  Court,  that  the  very  words  of  an  adopted  Act  should 
be  adopted  where  no  local  circumstances  call  for  a  variatioD 
of  them.     Supposing  the  meaning  of  the  clauses,  viz.,  the 
clause  in  the  Indian  Act  now  under  our  consideration  and 
the  corresponding  clause  of  the  English  Statute,  to  be  the 
same,  as  we  think  it  is,  it  was  conceded  by  the  Counsel  who 
argued  in  support  of  the  Allegation  propounding  the  instru- 
ment, that  the  very  point  has  been  adjudged  by  Sir  He^ 
bert'  Jenner  Fust  against  them^  in  the  case   of   Moore  v. 
King. 

We  are  asked  to  reject  that  decision  as  an  authority,  upon 
the  ground  that  it  is  not  binding  upon  this  Court  as  the  de- 
cision of  a  superior  Court,  the  appellate  tribunal  from  etdi 
Court  being  one  and  the  same,  viz.,  Her  Majesty  in  h^ 
Privy  Council.     Without  mooting  the    question,  how  &r 
this  decision  is  binding  on  us,  we  may  be  excused  for  saj- 
ing,  that  the  doubts  must  be  grave  indeed  which  would  10- 
duce  us  to  reject  a  decision  of  so  eminent   and   learned  i 
Judge,  to  which  no  authority  was  opposed.     But  "we  do  not 
merely  bow  to  the  authority  of  his  decision,   for  it  has  the 
concurrence  of  our  own  judgments.  Sir  Herbert  Jenner  Fust, 
in  his  view  of  the  English  Statute,  appears   to   us  to  have 
adopted  a  sound  rule  of  construction,  taking  the  plain  and 
obvious    meaning    of    the    Statute,    which    recognizes    an 
acknowledgment   by    the  testator,  and    is   silent    as  to  an 
acknowledgment  by  witnesses,  and   rejecting   that   kind  of 
artificial  reasoning  which  first  led  to  inroads  upon  the  provi- 
sions of  the  Statute  of  Frauds.     To  a  sound  but  unlearned 
mind,  there  would  appear  a  great  difference  between  an  act 
and  the  evidence  of  it;  between  a  signing  and  an  acknow- 
ledgment of  a  signing :  it  was  by  dint  of  subtle  and  artifi- 
cial reasoning,  built  on  strained  analogies,  that  an  acknow- 
ledgment in  the  presence  of  witnesses  of  a  previous  signing 
in  their  absence  was  adjudged  to  be  equivalent  to  a  signing 
in  their  presence.   Many  eminent  J  udges  have  regretted  such 
decisions,  whilst  they  held  themselves  bound  by  their  autho- 
rity.   But  we  are  convinced  that  no  Judge  in  modern  times. 
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jtven  before  the  passing  of  the  late  Statute  as  to  Wills,  would  1544. 
have  extended  the  principle  of  these  decisions  to  anew  case.  July  9- 
This  it  is  that  we  are  asked  to  do,  by  deciding,  in  defiance  Casement  v. 
of  a  decision  to  the  contrary,  that  the  acknowledgment  by  a  FtiUon. 
witness  of  his  past  signature  is  equivalent  to  a  subscription. 
The  case  of  an  acknowledgment  by  a  mere  witness  of  his 
past  subscription  is  very  different  from  that  by  a  party  to  an 
lostrument  who  invites  an  attestation,  at  the  same  time 
making  an  acknowledgment  of  his  signature  to  the  witnesses 
whom  he  asks  to  witness  the  instrument.  The  reasoning  of 
Lord  Hardwicke,  in  the  case  of  Grayson  v.  Atkinson^*  upon 
the  evidence  of  the  execution  of  deeds  or  other  instruments, 
appears  not  to  apply  to  the  case  of  such  an  acknowledgment 
by  a  mere  witness.  The  acknowledgment  of  the  party  may 
be  evidepce  either  as  an  admission,  tliat  is,  where  he  exe- 
cutes an  unattested  instrument  whereby  he  becomes  charge- 
able ;  or  it  may  be  evidence  as  part  of  the  res  gesta  ;  it  is  a 
declaration  accompanying  an  act  then  in  progress,  which  it 
explains.  By  the  rogatio  teslium  to  subscribe  an  instrument 
which  he  admits  to  be  his,  he  impresses  on  their  act  its  true 
character,  and  by  the  very  rogatio  he  treats  the  execution  of 
the  instniment  as  unconcluded.  But  the  declaration  by  a 
mere  witness  of  his  past  signature,  as  attesting  a  different 
act»  is  no  part  of  the  res  gesla^  though  concurrent  in  time  ; 
It  neither  explains  nor  qualifies  any  act  then  in  progress 
which  it  accompanies.  His  act,  to  which  alone  it  relates,  is 
past,  and  it  is  begging  the  question  to  say,  that  that  act  is 
material  to  the  transaction  actually  in  progress.  The  deci- 
sions, therefore,  as  to  the  acknowledgment  by  testators, 
appear  to  us  to  be  no  authorities  in  favour  of  treating  an 
acknowledgment  by  a  witness  under  the  circumstances  be- 
fore stated  as  evidence  of  his  subscription.  But  even  if  this 
were  otherwise,  of  what  value  is  such  an  acknowledgment.^ 
Can  the  acknowledgment  give  the  signature  a  new  and  pro- 
specUve  operation,  and  make  it  operate  with  a  force  which 
it  wanted  when  completed?  Such  was  not  the  case  with 
acknowledgments  by  testators  when  the  Courts  adopted 
them  as  equivalents  to  signing  in  the  presence  of  witnesses. 
They  related  to  an  operative  signing,  and  evidenced  it. 

•  2  Ve«.  454. 
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1844.  This  acknowledgment  by  Dr.  Nicholson  relates  to  an  inop^ 
juLT^9.  pji^ive  subscription  to  an  inoperative  signing^.  Can  the  mere 
Ca§emmu  v.  acknowledgment  of  a  past  and  inoperative  subscription,  coo- 
i^MttM.  sequent  upon  an  inoperative  act  of  tUgning,  amount  to  a 
subscription  consequent  upon  an  operative  act  of  the  deceased, 
vis.,  a  valid  acknowledgment  ?  We  think  not.  It  'was  argued, 
that  the  subscription  might  precede  the  signing  or  acknov- 
ledgment ;  but  the  act  witnessed  must  necessarily  precede  Uie 
witnessing  of  it ;  and  the  subscription  which  the  Act  reqoirei 
is  a  subscription  by  *'  such  witnesses."  The  signature,  or  the 
acknowledgment  of  the  signature,  is  the  things  to  be  wi^ 
nessed,  and  that  must,  therefore,  precede  a  subscriptian. 
When  Dr.  Nicholson  signed  his  name  to  this  instrument,  be 
was  not  a  witness  within  the  meaning  of  the  Act ;  for  the 
act  which  he  had  witnessed,  and  which  he  attested  by  his 
subscription,  was  an  inoperative  act;  and  the  valid  act, 
which  he  did  witness, — namely,  the  acknowledgement,— be 
did  not  attest  by  a  subscription,  but  merely  by  an  oral  de- 
claration of  his  handwriting  on  the  instrument.  To  support 
such  an  attestation,  it  must  be  held  that  a  subscriptioo  It 
one  witness  to  one  act  of  the  testator,  and  by  another  wit- 
ness to  another,  would  be  a  compliance  with  the  law,  wbm 
the  acts  were  equivalent,  though  distinct  in  themselves,  and 
performed  at  different  times;  a  construction  at  variance 
alike  with  the  terms  and  object  of  the  Act. 

This  case  comes  before  us  upon  an  Exceptive  Allegation. 
The  practice  in  England  is  different ;  it  is  laid  down  in  a 
note  in  the  1st  vol.  of  Phillimore's  Reports,  pa^e  1.  The 
objections  raised  by  the  Exceptive  Allegation  mi^ht  equally 
have  been  taken  here  upon  a  motion  to  admit  the  AUegaticm; 
we  think  the  more  ancient  course  of  procedure  open  to  no 
objection. 

Upon  the  objection  that  was  taken  to  the  sufEciency  of 
the  Allegation  we  expressed  our  opinion  in  the  course  of 
the  Argument.  It  is  expressly  stated  that  the  deceased 
acknowledged  the  signature  in  the  presence  of  witnesses,  and 
although  the  language  of  the  Allegation  expository  of  the 
evidence  is  inaccurate  and  obscure,  yet  it  sufficientlv  ap- 
pears in  tlie  4th  article,  by  putting  the  only  sensible  con- 
struction on  the  words  of  which  tliey  are  capable,    that  the 
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light  from  the  cot,  that  is  from  every  part  of  it,  might  have  1844. 

penetrated  to  the  place  where  the  witnesses  were ;  especially  '^"'-^  ^* 

when  these  words  are  viewed  merely  as  a  statement  of  the  Ca$emmit  t. 

evidence  by  which  the  allegation   of  presence  would  be  Ftdum, 
supported. 

We  decide  in  favour  of  the  Exceptive  Allegation  :  the  Demurrer 
Allegation  propounding  the  instrument  must  be  rejected.*     allowed. 


I&ttoxt  Xftt  ISi0f)op  of  l&xtttx. 

July  30. 

In  the  matter  of  the  Rev.  J.  F.  Todd,  clerk. —     a  sommary 

A  complaint  having  been  made  to  the  Lord  Bishop  of  P"^?^^"/?»  ""• 
_  *        ,  /»  t      /.      M       *.  1     1       »«     x^   »»   r  der  the  Church 

Exeter,  on  the  part  of  the  family  of  the  late  Mr.  B.  H.  Lyne,  Discipline  Act, 

[>f  Liskeard,  that  the  Rev.  J.  F.  Todd,  Vicar  of  that  parish,  fg""*^  »  c»«'>' 
in  reading  the  burial-service  at  the  funeral  of  the  deceased,  dera  for  omit- 

at  the  parish  church  of  Liskeard,  had  omitted  part  of  one  ^>"8f  certain 

-  ^,  r»   *.v-  •  •    •  •  1   words    in    the 

of  the  prayers  of  the  service,  a   commission  was   issued,  ^ff^^^    of   j,u. 

under  the  Act  3  &  4  Vict,  c  86,  by  his  Lordship,  directed  to  rial.  Upon  a 
the  Very  Worshipful  G.  Martin  (the  Chancellor  of  the  dio-  ^^niissloneri 
cese),  the  Very  Rev.  the  Dean  of  Exeter,  the  Ven.  J.  M.  Ste-  appointed  un- 
pens (Archdeacon  of  Exeter),  the  Ven.  Dr.  G.  Barnes  (Arch-  ^L^p^eld! 
Jeacon  of  Barnstaple),  and  the  Rev.  A.  Atherley ;  on  ed  against  con- 
which  the  five  commissioners  sat  in  the  Chapter-house  of  J^gj^that  sen! 
the  cathedral  at  Exeter ;  and  agreeably  to  the  provisions  tence  should  be 
of  the  Act,  after  hearing  Mr.  Bowdler,  of  London,  proc-  Phe"^!"!?^  o^f 
tor»   who   attended  on   behalf  of  Mr.  Todd,   found  that,  the  diocese. — 

in  their  opinion,  there  was  sufficient  primd  facie  ground  for  ^  c)«f'^» »"  ^^\ 

.        ^      I  ,.  A       I  .  1      performance  of 

instituting  further  proceedings.     At  the  same  time,  under  the  burial  ser- 

sec.  6  of  tlie  Act,  Mr.  Todd  gave  his  consent  that,  without  ^'»^«  o^?'  ^^« 
/.I  ,.  1       r».   1       r»         T^    1  .1  corpse  of  a  per- 

further  proceedings,  the    Right  Rev.  Prelate  might  pro-  son   who  had 

nounce  sentence.     In  consequence,  his  Lordship  proceeded  ^^^  >"  •  *?**« 
I     ^1  ,  1.1  1    .    .1-  /•  .r     01  intoxication, 

to  the  Chapter-house  on  this  day,  and,  m  tne  presence  oi  the  jg   ^ot   at    li- 
berty to  omit 
*  This  case  (of  which  the  Editor  has  been  fovoured  with  an  authentic  the  words  ex. 
note)  is  inserted  because  it  illustrates  the  principle  of  that  part  of  the  9th  Pressing  a  hope 
wet.  of  1  Vict.  c.  26,  which  relates  to  the  attestation  of  wills. 
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18U.         Ven.  J.  H.  Pott  (Chancellor  of  the  Cathedral),  the  Vcn.  the 
July  ail.      Archdeacon  of  Exeter,  and  others  of  the  clergy,  and  of  Mr. 
Ee  Todd.      Bowdler,  delivered  his  sentence  in  these  words  : — 
that    the    de-      "  '^^^  i^  ^  proceeding  instituted  against   the  Rev.  James 
ceased  restcth  Frederick  Todd,  Vicar  of  Liskeard,  by  the  brother  of  31r. 
Jesus  Christ.     Benjamin  Hart  Lyne,  late  of  that  parish,  deceased,  for  that, 
in  the  burial  of  the  deceased,  Mr.  Todd  purposely  omitted 
the  following  very  important  words  of  one  of  the  prayers  in 
the  office  of  burial :  '  As  our  hope  is  this  our  brother  doth.' 
'<  A  commission  was  issued  to  five  clergymen  of  the  diocese 
— among  whom  was  the  vicar-general,  the  dean,  and  two 
archdeacons — to    inquire    whether   there    was    a    sufficient 
primd  facie  case  to  demand  further  proceedings.      The  com- 
missioners having  made  their  return  in  due  form,  *  that  there 
is  sufficient  primd  Jacie  ground  for  instituting  further  pro- 
ceedings,' and  Mr.  Todd  having  submitted  himself  to  the 
judgment  of  his  Bishop,  thereby  acknowledging  the  offence 
charged,  it  remains  for  me  to  pronounce  judgment  accord- 
ingly. 

"  In  looking  to  the  nature  of  the  offence  thus  aclnwr- 
ledged,  it  is  impossible  to  shut  our  eyes  to  the  too  mimfesi 
intent  with  which  the  words  above  cited  were  omitted.  It 
is  plain  and  undeniable,  that  they  were  omitted,  because  the 
minister  did  not  choose  to  give  expression  to  the  pious  and 
charitable  hope  of  the  Church,  that  the  deceased  Christian 
brother  resteth  in  our  Lord  Jesus  Christ,  who  is  the  Resur- 
rection and  the  Life ;  and  in  whom,  unless  he  resteth,  so  a? 
to  be  '  found  in  Him'  at  the  last  day,  he  hath  perished  ever- 
lastingly. This  pious  and  charitable  hope  of  the  Church,  I 
say,  Mr.  Todd  knowingly  and  with  premeditation  refused  to 
express;  thereby  intimating,  that  it  was  not  to  be  entertained 
in  respect  to  the  deceased,  whose  corpse  he  was  then  bury- 
ing. And,  if  there  could  otherwise  be  a  doubt  whether  such 
an  intimation  was  designed,  that  doubt  would  be  removed 
by  the  matter  alleged,  whether  in  justification,  or  in  excuse, 
of  the  omission.  Mr.  Todd,  it  seems,  had  been  informed, 
on  w^hat  he  considered  unquestionable  authority,  that  the 
deceased  had  died  in  a  state  of  intoxication  ;  in  other  words, 
in  sin.  That  information,  indeed,  he  admits  that  he  subse- 
quently found  to  have  been  erroneous ;  and  because  it  was 
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erroneous — because  the  deceased  did  not  die  in  a  state  of  in*         1844-. 

toxication — he  has  ingenuously  and  fully  declared  his  sorrow  ^^^^  ^' 

for  the  pain  which  has  been  inflicted  on  the  surviving  rela*  Re  Todd. 
tives  by  his  unhappy  condemnation  of  the  state  of  the  soul 

of  the  deceased. 

% 

'*  This  retractation,  and  the  sorrow  expressed  by  him,  are 
creditable  to  his  candour ;  but  they  are  very  far  indeed  from 
removing  (in  whatever  degree  they  can  be  admitted  as  an  ex- 
tenuation of)  his  offence.  For,  ignorance  of  the  fact,  or  rather* 
belief,  through  ignorance,  of  an  unreal  fact,  though  that 
ignorance  was  the  sole  cause  of  the  offence,  cannot  be  al- 
lowed to  excuse,  if  the  fact  itself,  so  believed  through  igno- 
rance, be  such  as  would,  if  real,  not  justify  the  conduct 
into  which  belief  of  it  may  have  misled  the  party.  Now 
such  is  the  case  in  the  present  inbtance.  Even  if  the  de- 
ceased had  died  in  a  state  of  intoxication,  however  his 
minister  may  have  lamented  it,  however  it  may  have  im- 
paired the  hope  of  his  being  admitted  to  rest  in  Christ,  yet 
it  ought  not,  on  just  consideration  of  the  terms  of  the  Chris- 
tian covenant,  to  have  extinguished  that  hope,  much  less  to 
have  induced  him  to  proclaim,  or  to  even  to  suggest,  the 
extinction  of  it.  God,  when  he  vouchsafes  to  regenerate  by 
baptism,  vouchsafes  also  to  give  forgiveness  of  all  sins  to 
those  who  continue  iii  the  state  in  which  they  have  been 
placed  by  baptism.  Presumptuous  and  unrepented  sin 
does,  indeed,  forfeit  that  state ;  but,  thanks  be  to  God,  not 
sins  of  infirmity — and  whether,  in  the  case  of  death  under 
intoxication,  the  sin  was  presumptuous  and  unrepented,  or 
a  sin  of  infirmity,  consistent  with  a  living,  though  it  may  be 
languid,  faith,  it  is  not  for  man  to  pronounce.  To  hold  the 
contrary — to  assert  for  the  priesthood  a  right  to  judge  in 
every  case  of  the  final  condition  of  the  deceased — would  be 
to  claim  a  power  of  the  Keys,  above  that  to  which  Papal 
Rome  ever  dared  to  aspire,  and  which  this  reformed  Church, 
while  it  mainUins  the  just  authority  of  its  priests  for  edifi- 
cation, not  for  destruction,  hath  always  most  strongly  repu- 
diated. Where  would  such  a  tyranny,  if  once  endured,  be 
content  to  stop  ?  By  the  same  right — if  it  were  a  right — 
by  which  this  clergyman  took  upon  him  to  decide  that  tliis 
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1844.         deceased  died  in  a  state  of  intoxication,  and  excluded  him. 

JuLr  30.      therefore,  or  seemed  to  have  excluded  him,  from  the  hope 

JRe  Todd.      ®^  *  Christian,  he  and  every  other  clergyman  might  assume 

to  judge  of  every  other  deceased,  whether  he  died  in  anj 

.  other  sin,  and  was  to  be  denounced,  in  the  last  aolemn  office 

over  his  mortal  remains,  as  cut  off  from  the  body  of  Christ 

and   from  the   blessed  inheritance  of  all   who  die   in  the 

Lord. 

"  I  have  deemed  it  necessary  to  make  these  remarks,  do( 
because  I  consider  Mr.  Todd  as  having  intended  to  claim  for 
himself  so  enormous  and  unchristian  an  authority  in  all  cases 
— nor  because  I  believe  him  in  the  present  case  to  have  ex- 
ceeded a  temporary  and. pardonable  misapprehension  of  bis 
right  and  duty,  as  one  intrusted  with  *  the  care  of  the  soak 
of  his  parishioners ' — but  because  this  is  the  first  case  whidi 
has  been  brought  before  me  of  such  an  offence ;  and  becaoie 
I  deem  it  necessary,  in  the  very  first  instance,  to  point  oat 
the  grave  and  most  mischievous  consequences  to  which  tlie 
offence  has  a  manifest  tendency  to  lead.    Beings,  howerer, 
the  first  case,  it  may,  I  trust,  without  danger  of  misleidiiDg 
others,   be  dealt  with  leniently ;   and  I  rejoice  that  Mx. 
Todd,  by  submitting  to  my  judgment  in  this  stage  of  the 
proceedings,  has  enabled  me  thus  to  deal  with  him.     I  con- 
sider myself  as  dealing  leniently,  much  more  leniently  than 
I  should  feel  myself  at  liberty  to  deal  with  any  similar  case 
in  future,  when   1  pronounce  ray  judgment,  that  the  Rev. 
Suspension  James  Frederick  Todd  be  suspended  for  the  space  of  fourteen 
^^^'       days,  to  be  computed  from  the  time  of  publishing  the  sus- 
pension in  the  parish  church  of  Liskeard,  from  all  discharge 
of  his  clerical  functions,  and  execution  of  the  duties  thereof; 
that  is  to  say,  from  preaching  the  word  of  God,  administer- 
ing the   sacraments,  and   celebrating  all  other  duties  and 
offices  in  the  parish  church  and  parish  of  Liskeard,  and  else- 
where in  the  diocese  of  Exeter.     And  I  hereby  direct  the 
said  suspension  to  be  duly  published  on  Sunday,  the  4th  dav 
of  August  next,  previously  to  the  commencement  of  Di- 
Costs.  vine  service.     And,  moreover,  I   hereby  condemn  the  said 

Rev.  James  Frederick  Todd  in  the  costs  of  the   said  pro- 
ceedings." 


SUPPLEMENT.  iv 


CommiMion  of  Itiautrp  ntibtv  tfie  etfuvt^ 

Biwipline  ^tU* 


In  the  Matter  op  the  Hon.  and  Rev.  Frederic    a  preliminary 

Smyth  Monckton,  clerk. — This  was  an  inquiry,  under  '"^^'5^    "SJ?^*" 

_      _,,        ,    TV.     .   ..        A        «  «    J  ,r.  «^    *  .  tlieChurcliDis- 

the  Church  Discipline  Act,  3  &  4  Vict.  c.  86,  into  charges  cipline     Act ; 

alleged  against  the  Hon.  and  Rev.  Frederic  Smyth  Monck-  ^orms  of   pro- 

ccedmiF  *   rules 
ton,  a  clerk  in  Holy  Orders  of  the  Church  of  England^  to  of    evidence  ; 

ascertain  whether  there  was  sufficient  primd  facie  grounds  ^P^ches    of 
r      •     *•*   4.-        r    *u  r  Counsel;   sen- 

tor  instituting  further  proceedings.  tence  by  con- 

Upon  an  application,  in  writing,  made  by  Mr.  George  ^^nt 

Sheldrick  to  the  Lord  Bishop  of  London,  setting  forth  car-     j®^ 

tain  charges  against  the  Hon.  and  Rev.   F.  S.  Monckton,        *     *.    .. 

vrith  a  further  statement,  containing  a  list  of  the  names  of  by  complainant. 

inritnesses  whose  testimony,  he  alleged,  would  substantiate 

the  charges,  and  praying  that  his  lordship  would  issue  a 

Commission  of  Inquiry  into  the  same ;  the  following  letter 

was  addressed  by  the  Lord  Bishop  to  the  party  so  charged  : 

Charles  James,  by  Divine  Permission,  Bishop  of  London,  to  Feb.  18* 
the  Honourable  and  Reverend  Frederic  Smyth  Monckton,  Clerk,     Notice  by  the 
Minister  of  the  New  Church  of  Saint  Peter,  De  Beau  voir  Town,  Bishop, 
in  the  parish  of  West  Hackney,  in  the  county  of  Middlesex,    and 
within  Our  diocese  and  jurisdiction.     WhcFcas  application  hath 
been  made  to  Us,  under  an  Act  of  Parliament  made  and  passed 
in  the  Session  of  Parliament  held  in  the  3rd  and  4lh  years  of  Her 
present  Majesty,  entitled  "  An  Act  for  better  enforcing  Church 
Discipline,"  by  George  Sheldrick,  clerk  to  the  Inspector- General 
of  Her  Majesty's  Customs,  of  No.  12,  Hertford  Cottages,  Hert- 
ford Road,  Kingsland  Road,  in   the  county  of  Middlesex,  and 
within  Our  diocese;  that  We  would   issue  a  Commission,  under 

•  As  this  Commission  was  exeaited  in  London,  under  the  superin- 
tendence of  an  Ecclesiastical  Judge  of  great  eminence,  it  appeared  to 
the  Editor  that  a  carefully  detailed  report  of  the  forms  of  the  proceeding 
and  of  the  rules  observed  in  this  preliminary  inquiry  might  furnish  a 
useful  guide  in  similar  cases. 
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18i5.  ^"^  ^^"^  ^"^  ^^^''  ^^^  ^^®  purpose  of  making  inquiry  at  to  ik 

grounds  of  certain  charges  which  he,  the  said  George  Sheldrick, 

Be  MoHckton,  j,  prepared  to  bring  against  you,  the  said  Frederic  Smyth  Moock- 
ton,  that  you  have  offended  against  the  laws  Ecclesiastical,  ^ 
having  been  guilty  of  the  foul  crime  of  fornication,  and  bimg 
taken  indecent  liberties  with  divers  women,  within  two  years  froa 
the  date  hereof,  and  also  with  having  been,  upon  divers  occasicn», 
within  the  said  period,  in  a  state  of  intoxication,  and  otbenrne 
misconducted  yourself  whereby  yon  have  brought  great  scaadal 
on  the  Church :  We,  therefore,  do  hereby  give  you  notice  that, 
by  virtue  and  in  pursuance  of  the  said  recited  Act,  it  is  Our  ioten* 
tion,  after  the  expiration  of  fourteen  days  at  least  from  the  serriee 
hereof,  to  issue  a  Commission  under  Our  hand  and  seal  to  the  fire 
persons  hereinafter  mentioned,  that  is  to  say :  the  Right  Honoor- 
able  Stephen  Lushington,  Doctor  of  Laws,  Our  Vicar-Genenl; 
the  Venerable  John  Sinclair,  Clerk,  Archdeacon  of  the  Arcbikt- 
conry  of  Middlesex,  in  Our  Diocese  of  London  ;  the  Revereo^ 
Richard  Harvey,  Clerk,  Rector  of  the  pariah  of  Hornsey,  io  the 
county  of  Middlesex,  and  Our  Diocese  of  London,  and  a  Rural 
Dean  within  Our  said  Diocese ;  the  Reverend  John  Russell,  D.D^ 
Rector  of  the  Parish  Church  of  Saint  Botolph,  Bishopsgmte,  io 
the  City  and  Diocese  of  London ;  and  the  Reverend  Willian 
Stone,  Clerk,  Rector  of  the  parish  church  of  Christ  Cbordi, 
Spitalfields,  in  the  county  of  Middlesex  and  diocese  of  London, 
for  the  purpose  of  making  inquiry  as  to  the  ground  of  sod 
charges.  Given  under  Our  hand,  at  London  House,  the  ISth  day 
of  February,  in  the  year  of  our  Lord  1845,  and  in  the  17th  yesr 
of  Our  Translation. 

C.  J,  London. 

March  6.  The  Commission  was  in  the  following  terms  : 

TheCommis. 

Charles  James,  by  Divine  Permission,  Bishop  of  London,  to 
our  beloved  in  Christ,  the  Right  Honourable  Stephen  Lushing- 
ton, Doctor  of  Laws,  Our  Vicar-Oeneral ;  the  Venerable  John  Sin- 
clair, Clerk,  Achdeacon  of  the  Archdeaconry  of  Middlesex,  in 
Our  Diocese  of  London ;  the  Reverend  Richard  Harvey,  Cleric 
Rector  of  the  Parish  of  Hornsey,  in  the  county  of  Middlesex,  and 
Our  Diocese  of  London,  and  a  Rural  Dean  within  Our  said  Dio- 
cese; the  Reverend  John  Russell,  D.D,^  Rector  of  the  Parish 
Church  of  Saint  Botolph,  Bishopsgate,  in  the  City  and  Diocese  of 
London  ;  and  the  Reverend  William  Stone,  Clerk,  Rector  of  the 
Parish  Church  of  Christ  Church,  Spitalfields,  in   the   county  of 
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Middlesex  and  diocese  of  London,  greeting.     Whereas  appliea-         1845. 
tion  hath  been  made  to  Us,  under  an   Act  of  Parlianrjent,  made    p    SI     ' 
and  passed  in  the  Session  of  Parliament  held  in  the  3rd  and  4th 
year  of  Her  present  Majesty,  entitled   **  An  Act  for  better  en- 
forcing Church  Discipline,*'  by  George  Sheldrick,  clerk  to  the 
Inspector- General  of  Her  Majesty's  Customs,  to  issue  Our  Com- 
mission for  the  purpose  of  making  inquiry  as  to  the  grounds  of 
certain  charges  which  he,  the  said  George  Sheldrick,  is  prepared 
to  bring  against  the  Honourable  and  Reverend  Frederic  Smyth 
Monckton,  a  Clerk  in  Holy  Orders  of  the  United  Church  of  Eng- 
land and  Ireland,  and  Minister  or  Perpetual  Curate  of  the  Per- 
petual Curacy  or  Church  of  Saint  Peter  (otherwise  Saint  Peter  De 
Beauvoir  Town),  in  the  parish  of  West  Hackney,  in  the  county  of 
Middlesex  and  Our  Diocese  of  London,  and  which  charges  are, 
that  he,  the  said  Frederic  Smyth  Monckton,  hath  offended  against 
the  laws  Ecclesiastical,  by  having,  within  two  years  last  past,  and 
within  Our  said  Diocese  of  London,  been  guilty  of  the  foul  crime 
of  fornication  ;  by  having,  during  the  said  period,  and  within  Our 
said  Diocese  of  London,  taken  indecent  liberties  with  divers  wo- 
men, and  also  by  having  been,  upon  divers  occasions,  within  the 
said  period,  and  within  Our  Diocese,  in  a  state  of  intoxication, 
and  also  by  having,  within  the  said  period,  and  within  Our  said 
Diocese,  otherwise  misconducted  himself,  and  that  he  has  thereby 
brought  great  scandal  on  the  Church ;  and  whereas,  in  pursu- 
ance of  the  said  Act,  We,  as  Bishop  of  the  Diocese  within  which 
the  said  offences  are  alleged  or  reported  to  have  been  committed, 
did,  on  the  18th  day  of  February  in  the  present  year  1845,  being 
fourteen  days  and  upwards  before  the  issuing  of  this  Commission, 
send  a  notice  to  the  said  Frederic  Smyth  Monckton  of  Our  inten- 
tion to  issue  these  presents  (and  which  notice  was  duly  delivered 
to  biro,   the  said  Frederic  Smyth  Monckton);    therefore,  We, 
Charles  James,  by  Divine  Permission,  Bishop  of  London,  being, 
as  aforesaid,  Bishop  of  the  Diocese  within  which  the  said  oAnces 
are  alleged  to  have  been  committed,  do,  on  the  application  of  the 
said  George  Sheldrick,  and  in  pursuance  of  the  said  Act,  issue 
this  Our  Commission  to  you,  the  said  Stephen  Lushington,  John 
Sinclair,  Richard  Harvey,  John  Russell,  and  William  Stone,  and 
do  enjoin,  authorize,  and  empower  you,  or  any  three  of  you,  to 
make  inquiry  into  the  grounds  of  the  said  charges  to  be  made  by 
the  said  George  Sheldrick  against  the  said  Frederic  Smyth  Monck- 
ton, and  otherwise  proceed  in  the  execution  of  these  presents,  in 
the  manner  authorized  and  directed  by  the  said  Act.     Given  under 
Our  hand  and  seal,  at  London  House,  the  6th  day  of  March,  in 
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J845.  the  year  of  our  Lord  1845,  and  in  the  17th  year  of  Our  Transla- 

tion. 

ReMonckUm.  C.  J.  London. 

March  6.  q^  ^^^  ^^y  ^f  ^|^g  ^^^^  ^p  ^}^g  Commission,  a  notice  was 

the     Commis-  issued  by  one  of  the  Commissioners  (Dr.  Lushin^on),  ad- 
sioners.  dressed  to  Mr.  Monckton,  which,  after  reciting  the  Com- 

mission at  length,  concluded  as  follows  : — 

Now  I,  Stephen  Lushington,  one  of  the  Commissioners  in  the 
fore^^oing  Commission  mentioned,  do,  in  pursuance  of  the  before- 
recited  Act,  hereby  give  you  notice,  that  a  meeting  of  the  Com- 
missioners, named  and  appointed  under  the  aforesaid  CommissioD, 
will  be  holden  in  the  Common  Hall  of  Doctors  Commons,  sitaate 
in  the  pHrish  of  St.  Benedict,  near  Paul's  Wharf,  London,  aod 
the  place  of  Judicature  there,  on  Friday,  the  14th  day  of  this  pre- 
sent month  of  March,  at  ten  o'clock  in  the  forenoon  of  the  said 
day,  and  on  such  subsequent  or  other  days  and  times  as  mavU 
necessary,  and  which  the  said  Commissioners  may  think  properto 
appoint,  for  the  purpose  of  making  inquiry  into  the  g-rounds  of  die 
said  charges  in  the  said  Commission  mentioned,  to  he  then  aod 
there  made  and  brought  against  you,  the  said  Frederic  Smfi 
Monckton,  and  otherwise  to  proceed  in  the  execution  of  the  wi 
Commission  according  to  the  terms  and  tenour  thereof,  and  in  The 
way  and  manner  authorized  and  directed  by  the  said  Act,  and  as 
unto  law  and  justice  shall  appertain.  Given  under  my  hand  this 
fith  day  of  March,  in  the  year  of  our  Lord  1845. 

Stephen  Lusiiington. 


Service    of      ^  personal  service  of  this  notice,   on  the  same  day,  was 
certified  by  the  Apparitor  of  the  Diocese. 

The  following  is  the  form  of  the  summons  or  precept  to 
the  witnesses : — 

Summons  to  We,  the  undersigned,  three  of  the  Commissioners  dulv  ap- 
tlic  witnesses,  pointed  by  and  acting  under  a  Commission  from  the  Right 
Honourable  and  Right  Reverend  Father  in  God  Charles  James,  by- 
Divine  Permission,  Lord  Bishop  of  London,  bearing  date  the  6lh 
day  of  March,  in  the  present  year,  1845,  and  in  virtue  of  the  pro- 
'  visions  of  a  certain  Act  of  Parliament,  made  and  passed  in  the 
Session  of  Parliament  held  in  the  3rd  and  4th  years  of  the  reign 
of  Her  present  Majesty,  Queen  Victoria,  entitled  **  An  Act  for 
better  enforcing  Church  Discipline,"  duly  issued  for  the  purpose 
of  making  inquiry,  and  authorizing  us  and  others,  the  said  Com- 
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missioners,  named  io  the  said  Commission,  to  make  inquiry,  as  to  1845. 
the  grounds  of  certain  charges  to  be  made  by  George  Sheldrick, 
of  No.  12,  Hertford  Cottages,  Hertford  Road,  Kiugsland  Road, 
in  the  county  of  Middlesex,  against  the  Honourable  and  Reverend 
Frederic  Smyth  Monckton,  a  Clerk  in  Holy  Orders  of  the 
United  Church  of  England  and  Ireland,  and  Minister  or  Perpe- 
tual Curate  of  the  Perpetual  Curacy  or  Church  of  Saint  Peter 
(otherwise  Saint  Peter  De  Beauvoir  Town),  in  the  parish  of  West 
Hackney,  in  the  county  of  Middlesex  and  diocese  of  London,  that 
be,  the  said  Frederic  Smyth  Monckton,  has,  Within  two  years  last 
paat,  in  this  diocese  of  London,  offendQd  against  the  laws  Eccle- 
siastical ;  do  by  these  presents,  and  in  pursuance  of  the  provisions 
of  the  said  Act,  authorizing  us  in  this  behalf,  require  you  [the 
name]  to  appear  personally  before  the  said  Commissioners,  in  the 
Common  Hall  of  Doctors  Commons,  situate  in  the  parish  of  Saint 
Benedict,  near  Paul's  Wharf,  London,  on  Friday,  the  14th  day  of 
March,  in  the  present  year  1845,  at  the  hour  of  ten  o'clock  in  the 
forenoon,  and  there  to  take  the  oath  of  a  witness,  and  to  give  evi- 
dence touching  and  concerning  the  charges  aforesaid,  to  be  then 
and  there  inquired  into,  and  further  to  do  and  receive  as  unto  law 
and  justice  shall  appertain  ;  under  pain  of  the  law  and  contempt 
thereof.     Given  under  our  hands  and  seals  this  day  of 

in  the  year  of  our  Lord  1845. 

Stephen  Lushington, 

John  Sinclair, 

William  Stonb. 


The  Commission  of  Inquiry  was  publicly  opened  on  the  March  14?. 
day  before  named  (March  14th),  in  the  Hall  of  the  College      Proceedings 
of  Advocates,  Doctors  Commons,  before  the  following  Com-  *"  ^"   *^* 
missioners,  viz. — the  Right  Hon.  Stephen  Lushington,  Doctor 
of  Laws ;   the  Yen.  Archdeacon  Sinclair ;  the  Rev.  John 
Russell,  D.D. ;  and  the  Rev.  William  Stone. 

Dr.    Lushinoton. — Let    the   Bishop's   Commission   be 
read. 

The  Registrar  of  the  Consiitorial  Court  of  London  (Mr. 
Shephard),  accordingly,  read  the  Commission  in  full. 

Dk.  Lushinoton. — Is  Mr.  Monckton  present  ? 

Mr.  Monckton  (who  sat  at  the  toble,  in  his  gown)  pre- 
sented himself. 
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18i6.  Mestre.  Doane  and  Warren,  of  the  Common  Lbw  Bk. 

jjjTV^  appeared  to  watch  and  manage  the  proceedings^  the  fomw 
on  behalf  of  Mr.  Sheldrick  (who  was  also  present),  the  lit- 
ter as  agent  of  Mr.  Monckton. 

Doane. — Before  I  proceed  to  call  witnesses,  I  beg  to  tsk 
whether  this  is  to  be  merely  a  preliminary  prooeediDg,  fa 
informing  the  conscience  of  the  Court ;  o**  whether,  nnder 
the  6th  section  of  the  Act,  S  &  4  Vict,  c  S6,  the  other  pii^ 
is  willing  to  consent  that  the  Bishop  of  the  diocese  dofi 
pronounce  a  sentence  on  such  evidence  as  may  be  addaoed, 
without  Airther  proceeding  ?  On  behalf  of  the  party  for 
whom  I  appear,  I  am  ready  to  give  such  consent. 

Warren. — I  am  taken  by  surprise.  I  know  nothing  of 
any  consent.  I  appear  here  on  behalf  of  Mr.  MoncktoD^to 
watch  the  proceedings,  and  to  wait  and  hear  what  is  offered 
against  him.  There  should  have  been  an  application  made 
to  Mr.  Monckton»  on  the  part  of  the  Promoter,  to  knov 
whether  or  not  he  was  prepared  to  give  his  written  oonaeoL 

Dr.  LusHiNGTON. — I  apprehend  that,  under  this  Com- 
mission, the  Commissioners  are  merely  authorized  to  nuke 
inquiry  into  the  facts  of  the  case,  and  report  whether  there 
be  evidence  primdjacie  sufficient  to  enable  the  Bishop,  if 
he  think  fit,  to  proceed  in  a  more  solemn  manner. 
Rules  of  eyi-  Doane, — Will  the  Court  be  pleased  to  state  the  rules  to  be 
followed  in  taking  the  evidence  ? 

Dr.  LusuiNOTON. — The  Commissioners  will  adhere  to 
the  ordinary  rules  of  evidence. 

Mr.  Doane  then  proceeded  to  call  witnesses  in  support  of 
the  charges. 

As  each  witness  was  called,  the  oath  was  administered  bj 
the  presiding  Commissioner.  The  witnesses  were  examined 
by  Mr.  Doane,  cross-examined  by  Mr.  Warren^  and  ^^ 
examined  by  Mr.  Doane,  questions  being  occasionally  ad- 
dressed to  them  by  the  Commissioners.  In  the  course  of  the 
examination  of  the  first  witness,  upon  the  application  of 
Mr.  Warren^  the  other  witnesses  were  directed  to  remsiD 
out  of  Court. 
March  15.  At  the  close  of  the  second  day, 

Doane  called  the  attention  of  the  Commissioners  to  the 
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4th  clause  of  the  Act>  authoriEing  the  Cotniniasioners  to        1845. 
exaniine  upon  oath  all  "witnesses  who  shall  be  tendered  to  j^  MonektoiL 

them  by  either  party,  '<  and  all  witnesses  whom  they  may      . 
1  •  /•       1  <•  J*  II  Witnesses  not 

deem  it  necessary  to  summon  for  the  purpose  of  fully  prose-  tendered,    but 

cuting  the  inquiry."  He  had  witnesses  who  might  fail  to  necessary- 
appear,  and  he  wished  to  receive  the  directions  of  the  Com> 
missioners  whether,  if  a  representation  were  made  to  them 
that  any  particular  individual  was  a  desirable  witness,  they 
would  summon  such  individual,  when  his  party  would  en- 
deavour to  get  such  witness. 

Dr.  LusHiNGTON. — We  cannot  anticipate  the  nature  of 
the  defence.  It  would  be  rather  an  extraordinary  course 
for  the  Commissioners  to  pursue ;  but  if,  afler  the  close  of 
the  examination,  we  think  that  evidence  has  been  held  back, 
it  may  be  our  duty  to  require  the  attendance  of  other  per- 
sons. 

The  inquiry  being  unfinished,    and  the  Commissioners      Interruption 
being  unable  to  fix  a  time,  with  reference  to  their  own  en-  ®  ""^"^'y- 
gagements  and  the  occupation  of  the  Hall  by  other  business, 
for  sitting  again,  it  was  adjourned  fine  die,  with  the  under- 
standing that  notice  would  be  given  when  it  would  be  re- 
sumed. 


A  notice,  in  the  same  form  as  the  preceding,  from  the  March  19. 
Commissioners,  was  personally  served  upon  Mr.  Monckton,  Further  notice, 
on  the  19th  March,  of  their  intention  to  meet  in  the  same 
place,  "  for  the  purpose  of  making  further  inquiry  "  into 
the  grounds  of  the  charges,  on  the  27th  March. 


The  inquiry  was  resumed  on  the  27th  March.     At  the  March  27. 
conclusion  of  the  case  for  the  party  preferring  the  charges, 
a  question  arose  whether  the  Counsel  were  permitted   to 
address  the  Commissioners  upon  the  evidence. 

Dr.  LusHiNGTON. — I  doubt  whether  we  are  authorized  to     Speeches  of 
hear  speeches.    The  Act  directs  that  the  party  accused  may  Counsel, 
attend  and  examine  any  of  the  witnesses — that  is  the  whole. 
The  object  of  the  Act  is  that  this  should  be  a  preliminary 
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1846.  inquiry,  in  order  that  the  Commissioners  may  determine 
iZff  M^Zunm^  whether  there  be  primdjacie  ground  for  ulterior  proceedings 
or  not.  The  object  of  the  Act  is  not  that  there  shall  be  i 
trial  in  the  first  instance,  by  witnesses  examined  vix)d  voce, 
and  afterwards  another  trial  in  the  usual  form.  Bat  if 
you  wish  it,  I  will  take  the  opinion  of  my  brother  Commis- 
sioners. 

Warren. — Three  of  the  Commissioners  are  not  of  our  prcH 
fession,  and  cannot  be  aware  of  the  legal  relevancy  and 
bearing  of  the  evidence.  In  the  words  of  the  Act,  there  u 
nothing  prohibitory  of  the  agent  of  the  accused  party  being 
heard  in  his  behalf,  and  in  the  case  of  Mr.  Blunt,  of  Hel- 
ston,*  a  Proctor  was  heard.  There  is  nothings  in  the  Act 
to  prevent  your  allowing  Mr.  Monckton  to  address  you  on 
his  own  behalf,  or  by  me  as  his  agent. 

Doane, — I  am  instructed  not  to  oifer  the  slig^htest  impedi- 
ment to  the  hearing  of  Counsel  for  Mr.  Monckton  ;  but,  if 
the  Commissioners  feel  themselves  empowered  or  at  libert? 
to  hear  Counsel  for  the  defence,  it  will  be  my  duty  to  indst 
upon  my  right  to  be  heard  in  reply,  if  any  documentarj 
evidence  be  put  in,  or  witnesses  be  called,  on  the  other 
side. 

Dr.  LusHiNGTON. — Suppose,  Mr.  Warren,  you  were 
heard ;  would  you  contend  that  Mr.  Doane  is  not  entitled  U) 
be  heard  in  reply  ? 

Warren. — It  appears  to  me  that  I  ought  alone  to  be  heard, 
appearing  on  behalf  of  the  accused  party. 

(After  the  Commissioners  had  retired  to  consult.) 

Dr.  LusiiiNGTOX. — I  have  advised  with  my  brother  Com- 
missioners on  this  point,  and  we  are  of  opinion  that,  in  the 
wording  of  the  Act  of  Parliament,  there  is  a  certain  degree 
of  doubt  as  to  the  intention  of  the  Legislature,  whether,  in 
a  proceeding  of  this  description,  counsel  should  be  heard  on 
one  side  or  t*ie  other.  The  words  of  the  Act  are  these: 
*'  And  it  shall  be  lawful  for  the  party  accused,  or  his  agent, 
to  attend  the  proceedings  of  the  Commission,  and  to  examine 
any  of  the  witnesses."     So  that,  according  to  the  words  of 

*  Stephens's  Ecd.  StatuteJt,  2  vol.  2,Ol6. 
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the  Act,  the  party  accused,  or  his  agent,  may  attend  and  isi5. 
examine  witnesses;  but  not  a  word  is  said  of  his  being  heard  j.  M^utM 
by  Counsel  or  agent,  and  there  may  be  considerable  doubt 
whether  it  was  the  intention  of  the  Legislature  that  Counsel 
should  be  present,  and  that  doubt  is  not  removed  by  consi- 
•dering  the  subject-matter  of  the  Act,  and  the  object  of  the 
inquiry ;  for  it  is  clear  that  the  Legislature  contemplated  not 
an  inquiry  that  should  occupy  a  great  extent  of  time,  or  in- 
volve a  great  expense  thrown  upon  the  party,  for  such  ex- 
pense would  be  unnecessary  in  a  preliminary  inquiry  like 
this,  which  is  in  the  nature  of  an  inquiry  before  a  Grand 
Jury,  whether  or  not  there  be  primdjacie  ground  for  ad- 
vising the  Bishop,  if  he  thought  it  right  to  do  so,  to  take 
proceedings  in  the  matter  before  another  tribunal.  But  the 
Act,  in  the  4th  section,  authorizes  the  Commissioners  to  ex- 
amine witnesses  tendered  by  both  parties,  upon  oath,  and 
gives  power  to  the  Commissioners  fully  to  prosecute  the  in- 
quiry, and  ascertain  whether  there  be  suf^cient  primd  Jade 
ground  for  instituting  further  proceedings.  Now,  when  I 
first  saw  the  4th  section,  a  doubt  did  suggest  itself,  whether 
Counsel  should  be  present ;  but  I  considered  that  the  in- 
quiry would  be  much  moi%  satisfactory,  and  that  it  would  be 
an  advantage  to  the  Commissioners,  if  we  had  the  presence 
of  Counsel.  With  regard  to  the  present  question,  we  are  o£  Counsel  al- 
opinion  that  it  would  be  expedient  to  hear  the  Counsel  for  {j^^  }^  .,!?* 
Mr.  Monckton.  If  this  be  an  error,  it  is  an  error  which  case, 
arises  from  the  Statute.  But  we  are  further  of  opinion  that, 
if  we  do  hear  Mr«  Warren,  on  behalf  of  Mr.  Monckton,  we 
undoubtedly  ought  to  hear  Mr.  Doane  for  the  other  party, 
otherwise  we  should  be  contravening  the  rules  of  justice; 
and  further,  this  decision  must  not  be  considered  of  the  na- 
ture of  a  judicial  precedent:  cases  may  occur  in  which  very 
great  and  unnecessary  expense  might  be  incurred  by  persons 
in  the  country,  being  clergymen  of  the  Church  of  England, 
whose  finances  would  ill  bear  the  expense  of  Counsel. 

Warren  addressed  the  Commissioners,  on  behalf  of  Mr.  March  28. 
Monckton,  and  then  proceeded  to  call  witnesses  in  defence. 

On  commencing  the  cross-examination   of   one   of  the  March  29. 
principal  witnesses  for  the  defence, 
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1815.  Doane  submitted  to  the  Commisnonera    whethef  Mr. 

R  M^Zjdaik.  ^o"<^^^^^  (whom  Mr.  Warren  had  intiiiiated  his  intentknif 

examining),  if  he  was  to  be  examined  as  a  witness,  ihoiU 

not  withdraw  from  the  Court  during*  the  examination  of  \k 

own  witnesses. 

Eiaminmtion      Dr.  Lush  INOTON.— Here  is  a  difficulty.     Mr.  Dosiieip> 

accused.  P^^^  ^  °*  ^^^  ^^*  Monckton  may  be  directed  to  withdnt, 

on  the  supposition  that  he  is  to  be  a  witneaa.  That  suppoa* 
tion  has  not  found  a  resting-place  in  my  mind-— that  he  m 
be  examined.  I  have  heard  you  [addressing  Mr.  Warns] 
say  that  you  intend  to  examine  Mr.  Movu^ton^  and  I  a 
ready  to  hear  your  reasons  for  considerin|^  that  he  maj  k 
examined. 

Warren. — My  opinion  (with  deference)  ia  that,  under  tkr 
Act^  you  must  examine  Mr.  MoncktoUf  as  a  matter  ai  rifht 
oh  his  part,  if  I  in  my  discretion,  as  his  agents  tender  Ms 
to  be  examined,  or  if  he,  conducting  hia  own  cause, !» 
dered  himself*    The  other  side  cannot  call  him  as  a  witnea; 
as  no  one  can  be  compelled  to  accuse  himself.  I  tender  hia, 
first,  because  there  is  nothing  in  the  Act  of  Parliament  to 
prohibit  it ;  secondly,  because  the  nature  of  the  inquiry  ab- 
solutely requires  it,  and  you  are 'to  receive  all  informatioR 
tendered  to  you,  not  legally  objectionable,  relative  to  the 
transaction,  and  oifered  to  you  on  oath.     Under  sect  3  of 
the  Act,  you  are  now  inquiring  as  to  the  grounds  of  tk 
charge  or  report  of  offence  against  this  gentlenaan ;  any  wit- 
ness, therefore,  who  knows  what  the  grounds  are,  and  co 
speak  to  them,  on  either  side,  is  admissible ;  and  there  are 
matters  connected  therewith  exclusively  in    the   pemn^ 
knowledge  of  Mr.  Monckton,  and  charges  have  been  made 
against  him  which  no  one  can  deny  on  oath  but  himself.  hA 
individual  would  be  at  the  mercv  of  others  who  state  dr* 
cumstances  alleged  to  have  occurred  when  he  was  the  ody 
other  person  present,  if  he  cannot  be  examined.     Suppose 
Mr.  Monckton  applied  for  a  criminal  information  in  reapect 
to  these  transactions ;  his  denial  on  oath  would  not  only  be 
admissible,  but  indispensable.     By  the  4th  sect,  the  Coas- 
missioners  are  empowered  to  examine  on  oath  all  the  wit- 
nesses tendered. 
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Doane,  for  the  party  proceeding,  ofTered  no  objection  to        1845. 
the  examination  of  Mr.  Monckton,   if  the  Commissioners   „  M^chton 
thought  it  proper. 

(Afler  the  Commissioners  had  retired  to  consult.) 
Dr.  LusHiNOTON.— This  question  has  arisen  incidentally 
in  consequence  of  Mr.  Doane  observing  that,  if  Mr.  Monck- 
ton  was  to  be  examined,  as  originally  suggested  by  Mr. 
Warren,  it  would  be  proper  for  him  to  withdraw  equally 
with  the  other  witnesses,  whilst  his  co- witnesses  were  under 
examination,  and,  of  course,  it  would  have  been  exceed- 
ingly difficult  for  me  to  give  any  opinion  on  the  part  of  my 
brother  Commissioners  and  myself  on  this  point  without 
deciding  the  whole  question ;  because,  if  I  had  desired  Mr. 
Monckton  to  withdraw,  it  would  have  been  equivalent  to 
^ving  an  opinion  that  he  was  capable  of  being  examined  ; 
but  as  the  point  can  perhaps  be  most  conveniently  deter- 
mined now,  the  Commissioners  must  give  their  opinion 
whether  Mr.  Monckton  is  a  competent  witness  in  this  case 
or  not. 

After  I  heard  from  Mr.  Warren  an  intention  expressed  to 
examine  Mr.  Monckton,  the  question  naturally  arose,  whe- 
ther or  not  he  was  a  competent  witness.  I  conceive  that 
this  question  must  be  considered  in  two  points  of  view;  first, 
with  respect  to  the  general  principles  of  law,  and  secondly, 
with  reference  to  the  particular  enactments  of  the  Statute. 

With  regard  to  the  inquiry  itself,  it  is  unquestionably  of 
the  nature  of  a  preliminary  investigation,  to  consider  whe- 
ther, under  all  the  circumstances,  Mr.  Monckton  ought  to  be 
put  on  trial  before  another  tribunal,  in  consequence  of  suffi- 
cient evidence  having  been  here  adduced  to  convince  the  Com- 
missioners that,  if  such  a  trial  should  be  had,  there  would  be  a 
reasonable  probability  of  a  verdict  against  Mr.  Monckton,  and 
that  such  verdict  could  be  obtained  with  justice.  I  use  this 
expression,  for  I  need  not  say  how  much  diflBculty  I  had  in 
satisfying  my  mind  respecting  the  words  **  primd  Jade 
ground  for  instituting  further  proceedings."  I  think  it  is  clear 
that  these  words  do  not  mean  the  reception  merely  of  such 
.  evidence  as  would  justify  a  Grand  Jury  in  finding  a  Bill,  for 
this  obvious  and  plain  reason  ;  that,  if  that  had  been  the 
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1846.  intention  of  the  LegiBlature»  the  LegiaUture  never  wooU. 
lU  MoZa  ^°  ^^  preceding  part  of  the  section,  have  directed  that  eiv 
dence  should  be  heard  on  both  sides,  and  the  whole  nuttff 
fully  investigated.  Therefore,  I  conceive  our  dutj  to  be 
this :  Under  this  preliminary  investigation,  to  aift  the  ant- 
ter,  and  see  if  we  are  satisfied,  on  the  evidence  befine  v% 
that  tiiere  would  be  a  reasonable  probability,  and  ndt 
merely  a  reasonable  probability,  but  with  justice,  and  with 
a  due  regard  to  truth,  of  a  verdict  being  obtained,  if  fuite 
proceedings  were  instituted  by  the  Bishop  before  another 
tribunal. 

Having  stated  the  nature  of  the  inquiry, — that  it  if 
preliminary,  to  -consider  whether  or  no  Mr.  Moncktis 
should  be  put  upon  trial, — ^I  now  proceed  to  consider  whe* 
ther  it  is  proper  that  Mr.  Monckton  should  be  examined  a 
this  occasion. 

As  far  as  I  am  competent  to  deliver  an  opinion  on  tk 
part  of  my  brother  Commissioners  and  myself,— ^because  di 
necessity  it  must  mainly  rest  with  me, — as  far  as  I  can  fcra 
a  judgment  from  a  consideration  of  the  whole  principles  d 
the  law  upon  this  subject, — I  apprehend  that  one  of  tk 
great  principles  of  the  law  of  England  is,  that  no  accusal 
person  shall  be  permitted  either  to  pur^e  himself  on  his 
oath,  or  be  compelled  to  accuse  himself.  This  is  the 
universal  rule,  and  not  the  rule  only,  but  a  principle  ilto^ 
not  to  encourage  perjuryi  or  the  extortion  of  evidence  froo 
the  accused  himself. 

But  it  is  said  there  is  an  exception  to  the  rale,*— and  what  is 
the  exception  mentioned  by  Mr.  Warren  ?  He  states,  ssn 
analogous  case,  that  of  an  individual  going  before  the  Coiat 
of  Queen's  Bench  for  a  criminal  information,  which  he  gib* 
not  obtain  unless  he  expressly  denies  upon  oath  the  truth  of 
all  the  charges.  It  appears  to  me  that  this  case  is  any  thiog 
but  analogous.  In  the  first  place,  in  that  case,  the  party 
seeking  to  prefer  a  criminal  information  is  the  acctMer,  and 
not  the  accused,  and  the  affidavit  is  to  enable  him  to  obtaio 
a  peculiar  privilege,  instead  of  being  lef^  to  the  ususl 
course  of  proceeding  by  indictment. 

But   it    may    be   that   the    Act    is   so    worded    as  to 
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form  a  clear  exception,  directly  or  indirectly,    from  the        I8i5. 
ffeneral  rule, — that  is,  an  exception  from  a  inreat  and  uni-  ^   SZ     .^ 
versa!  principle.    Now  it  does  not  appear  to  me  that  there 
18  any  thing  in  the  3rd  section  which  has  any  bearing  oil 
the  point  to  be  determined,  for  the  3rd  section,  after  stating 
the  manner  in  which  the  Commission  shall  be  appointed, 
says,  ^'  for  the  purpose  of  making  inquiry  as  to  the  grounds 
of  such  charge  or  report ;"  which  is  too  loose  to  lead  to  any 
conclusion,  and  I  must  look  to  the  4th  section  to  see  if 
any  thing  can  be  elicited  from  it     The  4th  section  em- 
powers the  Commissioners  to  examine  on  oath  '*all  wit- 
nesses who  shall  be  tendered  to  them  for  examination,  as 
well  by  any  party  alleging  the  truth  of  the  charge  or  re- 
port, as  by  the  party  accused,  and  all  witnesses  whom  they 
may  deem  it  necessary  to  summon,  for  the  purpose  of  fully 
prosecuting  the  inquiry."     What  is  the  meaning  of  ''all 
witnesses  ?"     I  apprehend,  all  witnesses  legally  competent, 
and  no  other,  and  if  Mr.  Monckton  is  incompetent  by  the 
ordinary  rule  of  law,  to  admit  his  evidence  would  be  acting 
contrary  to  the  interpretation  which  the  words  would  ordi* 
narily  bear.    '*  Tendered  as  well  by  any  party  alleging  the« 
truth  of  the  charge  or  report,  as  by  the  party  accused.*'    So 
that  you  may  examine  all  witnesses  "  tendered  by  the  party 
accused ;"  but  I  cannot  conceive  that  the  Legislature  meant 
to  say  that  the  party  accused  might  be  one  of  them.     It 
means  simply  that  the  Commissioners  are  to  hear  witnesses 
tendered  on  both  sides,  and  there  is  nothing  in  the  expres- 
sion to  induce  us  to  conclude  that  it  was  intended  that  the 
party  accused  was  to  be  examined.     If  such  an  exception 
had  been  intended,  I  should  have  expected  to  see  it  ex* 
pressed  in  words  so  clear  and  distinct  that  there  could  be  no 
doubt  upon  the  point ;  or  that  it  resulted  by  a  direct  and 
irresistible  inference.     Bu(  I  find  neither  the  one  nor  the 
other.    And  it  is  impossible  to  look  at  the  question  without 
a  regard  to  the  probable  consequences  in  other  cases.    Sup- 
pose a  clergyman  charged  with  an  offence,  a  conviction  for 
which  would  disgrace  and  ruin  him  for  ever ;  there  would 
be  the  strongest  inducement  on  his  part  to  commit  perjury. 
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1645.        I  cannot  conceive  any  thing  more  injurious  to  the  caiue  i 


R$MomckUm, 


sound  morality. 

Upon  all  these  grounds  the  Commissioners  are  of  opiiiioo 
'^^^^"^  that  Mr.  Monckton  cannot  be  examined. 


After  the  evidence  for  the  defence  had  been  gone  through, 
Warren  observed  upon  certain  documents^  and  Doant  re* 
plied  upon  the  whole  case»  in  support  of  the  allegatioiis  sent 
in  to  the  Bishop. 
Dednon  of     I>r.  Lushinoton. — The  Commissioners  will  redre  for  i 
•ionen.  ^^^  moments,  and  will  then  inform  the   Counsel  of  the 

course  they  intend  to  pursue. 

After  a  short  consultation,  the  Commissioners  retaned 
into  the  Hall,  and  Dr.  Lushinoton  announced  their  unani- 
mous opinion,  that  upon  the  two  most  important  diargo, 
vis.  fornication  and  intoxication,  there  was  not  suffideflt 
evidence  to  justify  them  in  reporting  to  the  Bishqi  tbt 
there  were  primdjacie  grounds  for  further  proceedings ;  brt 
with  regard  to  the  charge  of  bringing,  by  the  party's  con- 
duct and  demeanour,  scandal  upon  the  Church,  they  were 
,  of  opinion  that  there  wm  primdjacie  ground  for  sudi  pro- 
ceedings, if  the  Bishop  thought  fit  to  adopt  them  ;  and  be 
fixed  the  8th  April  for  reading  the  formal  report. 
April  8.  On  that  day,  the  four  Commissioners,  before  whom  the 

inquiry  had  been  held,  having  taken  their  seats,  and  the 
Counsel  on  both  sides  being  present,  as  well  as  the  parties, 
Report    to      Dr,  Lushinoton  read  the  following  Report: — 

<t  X o  the  Right  Honourable  and  Right  Reverend  Father 
in  God,  Charles  James,  by  Divine  Permission,  Lord  Bidiop 
of  London. 

"  We,  the  undersigned,  being  four  of  the  Commissioners 
appointed  in  and  by  a  Commission  under  your  Lordship's 
hand  and  seal,  in  the  words  following  [reciting  the  Com- 
mission in  full],  do  hereby  report  to  your  Lordship,  that  in 
pursuance  of  the  powers  given  to  us  under  and  by  virtue  of 
the  above-recited  Commission,  we  assembled  in  the  Com- 
mon Hall  in  Doctors  Commons,  London,  on  Friday,  the 
14tli  day  of  March  last,  on  Saturday,  the  15th  clay  of  the 
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■aid  month,  on  Thnndiiyy  the  27th  day  of  the  laid  month,  jgio^ 
and  on  the  two  following  days,  to  execute  the  laid  Commis- 
rion.  After  the  said  Commianon  had  been  read,  the  said 
Honourable  and  Reverend  Frederic  Smyth  Monckton  being 
present,  Oeorge  Sheldrick,  in  the  taid  Commission  men- 
tiooed,  tendered  to  us  for  examination  the  following  wit- 
nessesy  who  were  thereupon  sworn  by  us,  as  directed  by  the 
Act,  and  examined  in  our  presence.  [Here  follow  the 
names  of  fifteen  witnesses.]  The  said  George  Sheldrick 
then  brought  in  a  printed  copy  of  an  annual  Report  of  the 
De  Beauvoir  National  Schools,  marked  with  the  letter  A, 
and  annexed  hereto,  and  which  said  copy  was  admitted  by 
the  said  Frederic  Smyth  Monckton.  We  then  heard  Coun- 
sel on  behalf  of  the  said  Frederic  Smyth  Monckton ;  after 
which  the  said  Frederic  Siojrth  Monckton  tendered  to  us  for 
examination  the  following  witnesses,  who  were  thereupon 
awom  by  us,  and  examined  in  our  presence,  viz.  [Here 
follow  the  names  of  fifteen  witnesses.]  And  we  afterwards 
heard  Counsel  on  behalf  of  the  said  George  Sheldrick. 

**  We  do  further  report  that,  after  due  consideration  of 
the  depositions  so  taken  before  us,  and  which  we  herewith 
transmit  to  your  Lordship,  the  evidence  produced  to  us  in 
support  of  the  charges  of  fornication  and  of  taking  indecent 
liberties  with  divers  women  is  not  sufficiently  strong  and 
credible  to  justify  us  in  recommending  further  proceedings; 
on  the  contrary,  we  are  of  opinion^  that  no  conviction 
founded  on  the  present  evidence  would  be  warranted  by 
justice  ;  and  for  these  reasons  we  report  that  there  is  no 
primd  facie  case  for  further  proceedings  on  these  charges. 

^'  2.  That  there  is  no  sufficient  ground  for  advising  that 
further  proceedings  should  be  had  on  the  charge  of  intoxica- 
tion. 

"  8.  That  the  conduct  of  Mr.  Monckton  with  regard  to 
the  females  forming  part  of  his  family,  and  especially  with 
respect  to  Sarah  Huggins,  and  his  ordinary  habits  of  living, 
were  degrading  to  a  clergyman  of  the  Church  of  England, 
and  have  produced  great  scandal  in  the  Church ;  that  such 
conduct  rendered  an  investigation  necessary,  and  requires 


"  j.  russill) 

"  William  Stonb." 


Further  proceedings  were  not  instituted,  an  bt 
consented  that  sentence  should  be  pronounce< 
Bishop. 

The  following  is  the   form  of    consent    by 
accused  :— 

April  23.  I,  tbe  Hononnible  and  Rern-end  Frederic  Smyth 

Content   of  Mioisler,  ftc.  do  hereby  Bifrnify  my  consent  to  the  Rig 

TmI^^  *^  •'•'•  '"**  •*'B'''  fte**"^"**  Father  in  God.  Charles  Jamm, 
Permission.  Lord  Bishop  of  Loodcin,  pronouncing,  « 
tber  proceeding,  such  seDtence,  not  exceeding  that  wi 
beprnnouaced  in  due  course  of  lair,  for  and  in  resj 
charges  preferred  against  me  by  George  Shcldrick,  ai 
by  tbe  CommissionerB  (o  whom,  under  a  CnminissioD  f< 
pose  from  the  said  Lord  Diabop,  bcsring  date  the  ' 
March,  1845,  tbe  iniiuiry  into  the  jjroonds  for  such  cl 
referred,  as  justifying  further  proceedings  against  mi 
ness  whereof  t  bare  hereunto  set  my  hand  tbe  33rd  di 
in  the  year  of  our  Lord  1845. 

Fhbd.  S.  Mo 

The  consent  of  the  party  preferring  the  charji 
the  following  effect  :— 

May  16.  Whereas  under  and  by  virtue  of  a  certain  Act  of 

Consentoflhc  made  and  oassed  in  the  Session  of  Parliament  held  in  i 
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.evorend  Father  in  God,  Charles  Jamea,  by  Divine  periniaaion,         igi^. 
jord  Bishop  of  London,  on  the  application  of  (leorg^e  Sheldrick,  — 

»f  &c.,  issued  a  Commission  under  his  (the  said  Lord  Bishop's)   ^«^<«<^*toif. 
hand    and   seal,    authorizing   and   requiring   the  Commissioners 
therein  named  (one  of  whom  being  his  Lordship's  Viear-Oeneral), 
or  any  three  of  them,  to  make  inquiry  into  the  grounds  of  cer- 
tain char^res  which,  as  alleged,  he,  the  said  George  Sbeldrick, 
was  prepared  to  bring  against  the  Honourable  and  Reverend  Fre- 
deric Smyth  Monckton,  a  Clerk  in  Holy  Orders,  &c.,  of  having 
oflrend(>d  against  the  laws  Rcclesiastical,  by   having  [reciting  the 
charges  in  tlie  terms  of  the  Commission];  and  whereas  four  of  the 
Commissioners  named  in  the  said  Commissiim  (one  of  the  said 
four  being  the  Vicar-General  of  the  said  Lord  Bishop)  accepted 
the  execution  of  the  said  Commission,  and  having  proceeded  in 
and  concluded  their  inquiry  into  the  grounds  of  the  said  charges,  in 
the  presence  of  the  said  George  Sheldrick,  and  of  the  said  Hon. 
and  Rev.  F.  S.  Monckton,  have  by  their  Report  in  writing,  made 
ID   pursuance  of  the  provisions  of  the  Act,  reported  to  the  said 
Lord  Bishop,  "that,  after  due  consideration"  [reciting  the  words 
of  the  Report] ;  and  whereas  the  said  Hon.  and  Rev.  F.  S.  Monckton 
has  signified  in  writing  his  consent  to  the  said  Lord  Bishop  pro- 
nouncing, without  further   proceedings,  such  sentence,  not  ex- 
ceeding the  sentence  which  might  be  pronounced  in  due  course  of 
law,  for  and  in  respect  of  the  conduct  and  demeanour  of  him,  th^ 
said  Hon.  and  Rev.  F.  8.  Monckton,  reported  by  the  said  Com- 
missioners as  requiring  further  investigation,  and  respecting  which 
there  was,   in   their  opinion,    sufficient  ground  for  proceeding 
against  biro,  the  said   Hon.  and  Rev.  F.   S.  Monckton,  on  the 
charge  of  having  by  such  conduct  and  demeanour  brought  great 
scandal  on  the  Church :  Now  I,  the  said  George  Sheldrick,  do  by 
this  writing  signify  and  declare  my  consent  to  such  sentence  being 
pronounced  without  any  further  proceedings.     In  witness  whereof 
I  have  hereunto  set  my  hand  this  16th  day  of  May,  in  the  year  of 

our  Lord  1845. 

Gkoruk  Sheldrick. 

Witnesses, 

W.N. 

D.  W.  L. 


The  following  is  copy  of  the  sentence  passed  by   the  Sentence. 
Bishop,  and  which  was  affixed  to  the  door  of  St  Peter's 
Church  on  the  1st  June: — 
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laASi  In  the  naiiM  of  Giod,  AiMii.    WhereM  We,  Charles  Jcmei^  bf 

Diiine  permMoiij  Biahop  of  London,  hainng^  on  thenpplioalion 
jof  Mr.Geoige  Shddiiok,  of  No.  12,  Hertford  CottagM,  ELsrtfoid 
Boad,  in  the  county  of  Middlesex,  and  Clerk  to  th«  Inspeeton- 
General  of  Her  Mijeety'a  Cnstoma^  and  nnder  and  b j  ▼iitoa  of 
a  certain  Act  of  Ftoliament  made  and  pi  wed  in  the  Se— ion  of 
Firliament  held  In  the  ard  and  4th  year  of  the  reign  of  Her 
preeent  Hajesty  Qneen  Victoria,  oititled  ^  An  Aei  lor  the  better 
enfiorcing  Chnrch  Diacipline^*'  iained  Onr  coouniMion^  nnder  Oar 
hand  and  aeal,  anthoriring  and  requiring  the  Commiaalonen 
therein  named,  or  any  three  of  them,  to  make  inqnixy  into  the 
ground  of  certain  ehaigea^  whidi  he^  the  aaid  George  Slieldrick, 
waa  prepared  to  bring  against  the  Hon,  and  Boy.  F.  S.  Monckton, 
a  Clerk  in  Holy  Orden  of  the  United  Church  of  England  and 
Ireland,  and  minister  of  the  perprtual  curacy  or  efatnreh  of  St 
FMer^B,  De  BeauToir  Town,  in  the  paiiah  of  Weat  Hackney,  in  the 
county  of  Middleaez,  in  Onr  dioceae  of  London,  it  bang  aOeged 
that  the  Hon«  and  Ber.  F.  &  Monckton  had  oflRanded  against  the 
iawa  Eodeaiastioal  in  diTera  partieulara  by  the  aidd  Greorge  Shd- 
drick  set  forth ;  and  whereaa  We  have  received  from  four  (a 
migority)  of  the  Commiaaionera^  and  being  all  that  attended,  the 
depoaitiona  of  the  witneaaea  takoi  before  them  under  the  said 
Commission ;  and  also  a  report  in  writing  of  thdr  opinion,  that, 
alter  due  consideration  of  the  deposiUonB,  there  was  no  jiHm^  ybcw 
case  for  further  proceedings  on  tiie  other  charges  preferred  by  the 
said  George  Sheldrick,  and  specified  in  the  said  Commission ; 
but  that  the  conduct  of  the  said  Hon.  and  Rev.  F.  S.  Monckton, 
with  regard  to  the  females  forming  part  of  his  family,  and  espe- 
cially with  respect  to  one  Sarah  Huggins,  and  his  ordinary  habits 
of  living,  was  degrading  to  a  clergyman  of  the  Church  of  Eng- 
land, and  had  produced  great  scandal  in  the  church,  and  ren- 
dered an  investigation  necessary,  and  laid  sufficient  ground  for 
proceeding  against  him,  the  Hon.  and  Rev.  F.  S.  Monckton,  on 
the  charge  of  having  by  such  conduct  and  demeanour  brought 
great  scandal  on  the  church  : 

Now  We,  the  said  Charles  James,  by  Divine  permission.  Bishop 
of  London,  having  duly  considered  the  premises,  do,  as  the  Bishop 
of  the  diocese  in  which  the  said  perpetual  curacy  or  preferment 
of  St.  Peter,  De  Beauvoir  Town,  is  situated,  and  under  the  pro- 
visions of  the  said  Act,  do,  and  with  the  consent  of  the  Hon.  and 
Rev.  F.  S.  Monckton,  and  of  tlie  said  George  Sheldrick,  signi- 
fied to  Us  in  writing,  pronounce,  decree^  and  declare,  that,  for 
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the  conduct  aforesaid,  he,  the  Hon.  and  Rev.  F.  S.  Monckton,         1945. 

clerk,  ought  to  he  suspended  for  the  space  of  twelve  months  from  

all  discharge  of  tlie  functions  of  his  clerical  office,  and  the  exe-  **  ^onckton. 

cution  thereof ;  that  is  to  say,  from  preaching  the  Word  of  Grod, 

administering  the  Sacraments,  or  celehrating  or  performing  any 

other  duties  or  offices  in  the  said  church  or  perpetual  curacy  of 

St.  Peter's,  De  Beauvoir  Town,  aforesaid, — and  We  do  suspend 

him,  the  Hon.  and  Rev.  F.  S.  Monckton,  accordingly. 

And  We  do  further  expressly  enjoin  and  command  that  there 

be  due  puhlication  made  of  this  suspension  ;  and  We  do  decree 

that  such  suspension  of  twelve  calendar  months  shall  be  reckoned 

or  computed  from  such  publication.  • 

C.  J.  London. 
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AcKNowuDOMivT  of  Signature,  by  a  testator,  yirtual.    Re  Phi^pot,  2.     Signa- 
ture most  be  seen  by  the  witnesses.    Hudaon  t.  Parker,  248. 
Admiwistratiok— see  PaAcnca,  1. 

AnuLTBRT,  suits  for  divorce  by  reason  of,  resisted  by  plea  of  connivance  by  the 
husband.  Stone  t.  Stone,  27a  PhiB^i  t.  PhUlme,  4U.  Not  sustained  on 
evidence  of  a  single  witness.     Etfona  v.  Epona,  416. 

Affidavits — see  Practick,  I.   1)4. 

Agrbbmknt — see  Salvage,  3. 

Alimony — see  Practick,  III.   1,  2. 

Altar — see  Commcnion  Tablk. 

Altkiations,  unattested,  in  wills,  in  the  deceased's  handwriting,  must  be 
presumed,  in  absence  of  evidence  to  the  contrary,  to  be  made  after  execu- 
tion. Burgoyne  v.  Showier,  201.  Re  Saumarez,  206  n.  Re  Thompson^ 
4il.  The  fEict  of  the  deceased  being  acquainted  with  the  proper  mode  of 
executing  wills  affords  a  presumption  against  such  alterations  being  made 
before  execution.     Re  Thomeen,  443. 

ArrEAL— see  Practice,  II. 

ArPKALs  decided  by  the  Judicial  Committee,  lists  of,  67,  94. 

A  rticlss  against  clergymen  for  refusing  to  bury.    Nuree  v.  Henshwe,  272. 

Titchmarsh  v.  Chapman^  370 — see  Baptism,  and  Burial  Sbrvicb. 
Attachment  for  contempt,  a  writ  from  the  Court  of  Admiralty,  executed  in 

Scotland,  backed  by  the  Lord  Ordinary  per  incwriams   ptrty  discharged. 

"  MatheaU:*  133. ' 

Attestation  of  testamentary  acts : 

1.  Where  the  subscribed  witnesses  deposed  that  testator  had  not  signed 
when  they  attested,  evidence  of  a  person  present  admitted,  after  publica- 
tion, to  prove  the  contrary.  Baylue  v.  Sayer,  22.  Where  the  witnesses 
cannot  recollect  whether  they  were  present  at  the  same  time,  a  due  execu- 
tion will  be  presumed.    Burgoyne  v.  Showier,.  201 .     Re  WUb,  204  d. 

2.  Where  deceased  produced  a  paper  to  the  witnesses,  telling  them  it  was 
his  will,  but  not  signing  it,  or  acknowledging  the  signature,  in  their  pre- 
sence, and  the  paper  being  covered  so  that  they  could  not  tell  whether  it 
was  signed  or  not,  the  attestation  insufficient  Hudeon  v.  Parker^  237. 
Re  Trinder,  275.  If  the  signature  be  even  made  by  the  testator  in  the 
presence  of  the  witnesses,  and  they  are  ignorant  of  the  fact,  the  Statute  is 
not  complied  with.  Hudson  y*  Parker,  24t{.  And  to  prove  acknowledg- 
ment, the  witnesses  must  see  the  signature.  Id,  242.  Tlie  words  "attest** 
and  "subscribe,"  in  $  9  of  the  Statute,  have  not  the  same  meaning, 
**  attestation  **  importing  more  than  "  subscription.**  Id,  242.  In  a  Bri- 
tish colony,  where  the  law  of  wills  is  copied  from  1  Vict  c.  26,  but  omits 
the  words  "  shall  attest,**  the  witnesses  must  be  present  at  the  same  time, 
and  jointly  subscribe.     Caeementv,  Fukon,  xlv.  Supp. 

Baptism,   valid,  though  irregular,  when  performed  by  a  Primitive  Methodist 
teacher     Nurse  v.  Henshwe,  272.     Or  by  an  Independent  teacher.     TUck' 
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marth  v.  Chapman,  370.  Heretical  baptism  not  distin^isbable  in  its  legal 
effecta  from  lay  baptism.  Titchmarah  ▼.  Chapman,  387. 
BorroMRT ;  power  of  master  to  hypothecate  cargo.  **  Lord  Cochrane,**  172. 
Agent  of  the  ship  is  not  bound  to  advance  or  become  responsible  for  money 
for  the  ship  without  a  bond.  Id.  177.  Whether  the  holder  of  a  bond  on 
ship,  cargo,  and  freight,  pronounced  for,  is  entitled  to  have  his  claim  satis- 
fied out  of  a  deposit  held  by  a  dock  company,  in  trust,  under  a  Statute,  to 
answer  claims  for  freight,  gwere,    "  Lord  Auckland,**  95. 

BouKTT  for  capture  and  destruction  of  pirates  is  due,  though  the  pirates  be  not 

such  by  regular  occupation.     Serhasion  Pirate$,  591. 
BaiTisH  Subjects— explanation  of  the  term.     Mtdtaga  r.  Maltass,  259. 

BoazAL  ScavicE,  refusal  by  a  clerk  in  holy  orders  to  read  it  over  the  corpse  of 
an  infant  child  of  a  Primitive  Methodist,  or  of  an  Independent,  a  canonical 
offence.  Nurse  v.  Hendowe,  272.  Titchmarsh  ▼.  Uhapman,  370.  The 
omission  of  the  words  In  the  service  expressing  a  hope  that  the  deceased 
"  resteth  in  our  Lord  Jesus  Christ,**  an  ecclesiastical  offence.  Re  Todd, 
li.  Supp. 

CAPAcrrr  ;  degree  of  proof  required  where  capacity  of  a  testator  is  weakened. 
Dwmdly.  Corfieid,  233-see  Will,  1. 

CanacH  DiscinjKz ;  preliminary  proceeding  under  the  3  &  4  Vict,  c  86. 
Re  Monckton,  Iv.  Supp. 

— —  Rati,  covering  re-payments  of  money  borrowed  under  a  Stat, 
applied  in  part  to  defray  expense  of  repairs  incurred  in  preceding  years,  retro- 
tpective  and  invalid.     Piggott  v.  Bearhhck,  85. 

Codicil— legal  meaning  of  the  term.     Croker  v.  Hertford,  157— tee  Will. 

Collision  : 

1.  A  vessel,  causing  accident,  not  using  measures  of  precaution  desirable 
under  the  circumstances,  not  liable  unless  the  damage  arose  from  absolute 
want  of  prudence.  "  Itinerant,**  5.  Where  there  is  no  primd  facie  case  of 
negligence  or  want  of  skill,  on  the  part  of  the  vessel  proceeded  against, 
the  onus  of  proving  that  the  collision  was  not  accidental  lies  on  the  parly 
seeking  indemnification.     *'■  BoUiuiy'  208. 

2.  Application  of  Trinity  House  rules  where  a  steam-vessel  and  a  sailing- 
vessel  approach  each  other  at  nighL     "  James  Watt,**  36. 

3.  Commander  of  a  Queen's  ship  held  responsible  for  damage  done  to  a 
merchant  vessel.     H.M.S.  **  Volcano,**  210 — see  Practice,  V. 

Communion  Table  and  Credence  Table,  of  stone,  fixed,  Faculty  refused  for 
such  structurej«,  as  not  authorized  by  the  Rubric.  Faulkner  v.  Litchfield^ 
511.  History  of  alteration  from  altars  to  tables.  Id*  54^.  Attributes  of 
Romish  altars.  Id.  Reasons  for  the  substitution  of  tables  at  the  Reforma- 
tion. Id.  550.  Present  state  of  the  law.  Id.  578.  Interpretation  of  the 
word  "  table.**  Id.  581.  Credence  Table,  its  denomination  and  use.  Id. 
584.     No  part  of  the  fittings  up  of  our  churches.     Id.  587. 

Connivance  by  a  husband  at  the  adultery  of  his  wife,  what  constitutes.  Stone 
V.  Stone,  2^!.  Phillips  v.  Phillips,  466.  Acts  to  constitute  connivance 
must  have  a  direct  and  necessary  tendency  to  cause  adultery  to  be  committed 
or  continued.  Stone  v.  Stone,  305.  Culpable  indifference  is  not  sufficient  ; 
nor  that  a  husband  has  been  merely  blind,  inattentive,  or  most  culpably 
negligent.  Stone  v.  Stone,  .307.  Phillips  v.  Phillips,  485.  Tliere  must 
be  corrupt  connivance  on  the  part  of  the  husband.  PhiUips  v.  PhiUips,  485. 
There  cannot  be  connivance  without  legal  proof  of  adultery.  Stone  v.  Stone, 
306.  A  husband  who  has  connived  at  his  wife's  adultery  with  one  man  is 
not  entitled  to  sue  her  for  adultery  with  another.     Id.  282. 

Confidential  Communications— sec  Practice,  VI.  2. 


ItT.  Dfmrt  T.  I>fmrU  3ia  Denial  of 
to  a  wife  Bar.  iDdcr  certain  dicnmstaDcei^  /dL 
ti  the  wife's  feelings,  or  even  of  proper 
1£  351.  Tboogli  tbej  aie  mdEcM  of  the 
the  cBEWM  with  which  other  nets  are 
of  the  foolest  and  moat  diagraceAil  dcacrip- 
frooB  a  husband  to  his  wife,  /dL  318,  367. 
of  lach  lanfnage  wonid  make  evideaee  of  personal  Tiolenre 
IL  318,  351.  Nor  are  marks  of  bruises,  where  the  bk>w 
not  aecn  bj  a  third  partj.  IiL  319.  Nor  degrading  a  wife  in  the  eyes  of 
lelatioos  ud  dqicndenta.  Id.  368L  Nor  intemperstc  and  most  culpable 
coodocL  Id,  &VL  personal  Tiolence  mar  be  crueltr,  whether  the  acts 
coomt  of  blowi,  or  other  use  of  force.  Xf.  351.  Intemperate  and  im- 
proper language  bja  wife  win  not  excuse  an  act  of  cruelty  by  the  hushaDd. 
Id,  361.  Bat  it  will  go  fer  to  negatire  cruelty,  by  shewing  absence  of 
fear.  X£  Test  of  legal  cruelty,  whether  the  acu  render  future  cohabita- 
tion unsafe.  Id.  366.  Bat  the  danger  to  a  wife  must  arise  without  pro- 
Tocation  oo  her  part  Id.  367.  If  she  can  insure  her  safety  by  lawful 
obedience  and  proper  self-coounand,  she  has  no  right  to  legal  aid.  Id. 
2,   Whether  in  a  suit  for  cruelty,  the  Court  may  hold  its  hand  and  decree  in 

ferour  of  neither  party,  qustrt.  Dymrt  r.  Dytari,  369. 
3L  In  a  suit  by  the  husband  against  the  wife  for  adultery,  cruelty,  though 
not  pleaifadile  alone,  for  any  purpose,  by  the  wife,  is  pleadable  by  way  of 
defence,  coupled  with  a  charge  of  adultery  against  the  husband.  Ciek» 
sedge  r.  Coekeedge,  218.  Doctrine  respecting  plea  of  cruelty  in  such  cases. 
LL  219.  Whether,  supposing  proof  of  adultery  on  both  sides  fail,  the  wife 
alone  would  be  entitled  to  a  sentence  on  ground  of  cruelty,  quare. 
Id.  2SI2. 

D;ilfAGB'-See  COLEJSIOX. 

mode  of  ascertaining  the  amount— see  PaAcricK*  V. 

DaoucnoHs,  in  amount  of  damage  by  collision — see  Pbactick,  V. 

DasBaTioir  of  a  wife  by  her  husband,  no  bar  to  bis  suit  for  her  adultery.  Phii- 
lip9  T.  PhaUps,  484. 

DtsraucTiox  of  a  will— see  Will,  5. 

Disputation  for  degree  of  B.D.,  in  University  of  Oxford;  an  action  on  the 
case  to  recover  damages  does  not  lie  against  the  Regius  Professor  of  Divinity 
for  refusing  to  attenil  as  Moderator.     Hampden  t.  MacmuUm^  I  Supp. 

DiToaca^see  Adultkbt  and  CauxLrr. 

DoMiciL.  The  testamentary  acts  of  an  Englishman,  not  domiciled  abroad,  are 
subject  to  the  Statute  of  Wills,  wheresoever  made ;  therefore,  an  unattested 
codicil,  made  by  a  domiciled  English  subject,  resident  at  Milan,  disposing  of 
personal  property  in  America,  in  conformity  with  the  law  of  Milan,  is  not 
valid.  Croker  v.  Uerifbrd^  156.  Exposition  of  the  phrase  "  law  of  domi- 
cil.**  MaUau  v.  Maliast,  259,  Distinction  between  "  residence  **  and 
-  domicil."    Id.  261. 

DaoiTS  OP  AnmBALTT — see  WatccuM  MAais. 

EvioxKCK— see  PaAcrici,  VI. 

Excommunication  ipso  facto  not  incurred  without  a  declaratory  sentence. 
TUckmarith  v.  Chapman,  398.  Exception,  where  a  party  has  been  present 
at  a  clandestine  marriage.   Id  396.   Effect  of  such  excommunication.  Id,  399. 
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ExEcuTioK  of  testamentary  acts  : 

1.  Defective ;  where  the  testator  signed  after  attestation,  cyred  by  codicil. 
Rs  ClaringbuUt  }.  By  subsequent  acknowledgment  of  signature.  Re 
PkOpot,  2. 

2.  Partial ;  where  th«  testatrix  signed  before  naming  executors,  their  appoint- 
ment excluded  from  probate.     Re  Biakop,  117. 

3L  Constructive ;  where  the  will  concluded  on  the  third  side  of  a  sheet  of 
paper,  and  was  signed  on  the  second  side  (otherwise  blank),  held  to  have 
been  signed  "  at  the  end."    Rt  Baker,  16S. 

Facvltt — see  Communion  Tablb. 

FXMX    COTKBTB — SCe  WiLL,    7. 

Fasioht,  claim  to,  in  Registry  of  Court  of  Admiralty,  under  a  deed,  not  sus- 
tained.    **  Dowthorpe,**  623— see  Bottombt. 

HxAKTicAL  Baptism— 4ee  Baptism. 

Incobpobation  of  Papbbs  dehora  will : 

1.  The  words  **  I  hereby  ratify  and  confirm  my  said  will  and  codicils  in  every 
respect,**  in  a  regularly-executed  codicil,  will  not  include  a  prior  codicil 
not  duly  executed.  Croker  ▼.  Hertford,  157.  A  deed,  whether  valid  or 
void  per  «e,  may  be  incorporated.  Shetdon  v.  Sheldon,  250.  So  may  a 
schedule  or  list  of  books.     Re  Bacon,  644. 

2.  History  and  principle  of  the  doctrine  of  incorporation  by  reference.  SM- 
don  v.  Sheldon,  95^.  Croker  v.  Hertford,  159.  Certainty  and  identifica- 
tion its  very  essence.     Croker  ▼.  Hertford,  159. 

Matbxmonial  Suits.  What  matters  are  subjects  of  such  auita.  Stone  v. 
Stone,  286,  306.  In  such  suits,  where  the  charges  are  held  "  not  proved," 
the  sentence  is  the  same  as  "  not  guilty.**    Id.  293. 

Nkcessarics  and  Comfobts,  what  they  are,  the  withholding  of  which  from  a 
wife  will  amount  to  cruelty  by  the  husband.  Dysart  v.  Dysart,  340.  The 
question  has  a  relation  to  the  rank  and  station  of  the  parties.  Id.  Neces- 
saries and  comforts  do  not  include  luxuries  and  enjoyments.     Id,  341. 

Obliterations  in  a  testamentary  paper  :  where  not  apparent  on  the  face  of  i(, 
the  passages  cannot  be  restored  by  evidence  aliunde.  TownUy  v.  Wai- 
son,  17. 

Piracy,  what  constitutes.     Serhantan  Pirates,  592. 
Power — see  Will,  7. 
Pbactice  : 

I.  Administration,  granted  to  a  party  described  in  will  as  widow,  but  not 
married  to  testator,  widow  not  appearing.  Barling  v.  Dare,  164.  Revoked 
where  granted  to  a  party  as  widow  whose  marriage  to  deceased  was  void  by 
coni^anguinity.  Re  Moore^  601.  General,  refused  to  a  stranger,  without 
interest,  tliough  required  by  Court  of  Chancery,  and  next  of  kin  declined 
to  accept  or  renounce.     Re  Chanter,  438. 

II.  Appeal.  Effect  not  to  extinguish,  but  only  to  suspend,  a  sentence, 
which,  when  affirmed,  is  of  the  Court  a  quo.     Frankfort  v.  Frankfort,  435. 

III.  Alimony : 

1.  An  allotment  of  alimony,  />.  /.,  principle  of.     Frankfort  v.  Frankfort,  6^. 

2.  Where  an  appeal  is  in  part  affirmed  and  the  cause  retained,  the  ullot- 
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ment  of  permanent  alimony  (affirmed)  dates  from  sentence  of  Court 
a  quo.     Frankfort  v.  Frankjfort,  432. 

I  V.    Co8ts  : 

I.  Of  a  monition  to  bring  in  freight.    **Lord  Auckland^**  95. 
'2.   Where  a  party  has  been  condemned  in  costs,  in  a  salvage  case,  and  costs 
liave  been  taxed  and  paid,  a  motion  for  reconsidering  taxation  refused. 
'*  Soeguttenr  270. 

V.  Damcufe :  in  ascertaining  amount  decreed  by  Court  of  Admiralty,  in  coI> 
iision  cases,  by  the  Registrar  snd  merchants,  a  deduction  of  onc'third  for 
new  materials,  as  in  insurance  cases,  is  not  to  be  made.     ''  Gazeliet"  75. 

VI.  Evidence  : 

1.  Admissibility  of  evidence:  in  a  suit  by  a  wife,  charging  the  husband 
witii  cruelty,  her  declarations  as  to  an  act  of  personal  violence,  to  be 
admissible,  must  have  been  made  recenti  facto.  Dytart  v.  Dysart^  345. 
Copy  of  entry  of  a  marriage,  not  collated  with  original,  but  with  ano- 
ther copy,  collated,  is  admissible.  Webb  v.  Webb^  438.  An  affidavit* 
impeaching  character  of  a  witness  who  had  made  an  affidavit  in  support  of 
an  Act  on  Petition,  in  the  Court  of  Admiralty,  whether  admissible,  quttrt, 
H.M.S.  *' Volcano*'  211.  Evidence  taken  upon  an  Allegation  and  under 
a  Commission  wrongly  headed,  inadmissible.     Kettiewell  ▼.  RandaU^  72. 

2.  Necessary  Evidence :  an  attorney  must  not  keep  back,  on  the  ground 
of  professional  confidence,  the  farts  upon  which  he  founds  his  opinion. 
Jones  V.  GodricK  493.  Production  of  protests  in  salvage  cases  more 
desirable  than  in  collision  cases.  **  Emmoy'*  114.  Expediency  of  the 
rule  of  Court  requiring  an  affidavit  to  supply  deficiency  in  attestation- 
clause  of  H  will.  Re  KrauSy  642.  May  be  relaxed  in  case  of  a  will 
executed  in  a  British  colony,  witnesses  being  absent  from  England.  Re 
Seagram^  436. 

3.  Sufficient  evidence  :  the  full  proof  required  by  the  Ecclesiastical  Court 
cannot  be  given  by  one  witness,  without  supplementary  circumstances. 
Evans  v.  Evana^  428. 

4.  Contradictory  affidavits  by  the  same  deponent,  how  to  be  treated. 
"  Glasgow  Packet ^    107. 

VII.  Notice :  what  is  the  "  convenient  warning  "  to  be  given  to  a  minister  to 
attend  and  bury  a  corpse,  required  by  the  Canon.  Titchmarth  v.  Chap- 
man, 405. 

VIII.  Plea: 

1 .  Form  of  pleading :  proper  form  of  an  Act  on  Petition.  "  Oiasgow 
Pockety*  107.  Form  of  pleading  cruelty,  coupled  with  adultery, 
by  a  wife,  in  defence  to  a  suit  for  adultery.     Cochsedge  v.  Cocksedgt,  223« 

2.  Admissibility  of  pleas :  in  a  suit  by  a  wife  against  her  husband  for  adul- 
tery, rule  as  to  admission  of  a  third  (her  second)  plea.  Stone  ▼.  Stome^ 
283.  Though  the  Libel,  in  a  suit  by  a  husband  against  his  wife,  for 
adultery,  shews  extraordinary  circumstances,  whence  an  inference  of  bis 
supineness  might  be  drawn,  it  is  nevertheless  admissible.  PhiOips  v. 
PhillipSf  449.  After  conclusion  of  cause  had  been  rescinded,  in  a  suit 
by  the  husband  against  the  wife  for  adultery,  to  admit  a  written  docu- 
ment referred  to  in  the  Libel,  an  Allegation  of  the  wife,  pleading  matters 
which  might  have  been  pleaded  in  response  to  the  Libel,  is  not  admissible. 
Id.  462. 

3.  Effect  of  admission  of  plea :  the  admission  of  a  Condiditt  propounding 
a  testamentary  paper,  does  not  preclude  the  adverse  party  from  dis- 
puting its  testamentary  character.     Coventry  v.  WilHanu,  170. 

IX.  Probate,  calling  in :  a  next  of  kin,  after  14  years  and  receipt  of  legacy, 
may  cite  executors.  Meryweather  v.  TWner,  55.  But  barred  by  ad- 
missions in  Chancery.     Id, 
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X.  Time :  in  a  proceeding  under  the  Church  Discipline  Act,  limited  to  two 
jretrs  after  commission  of  offencct  where  the  Citation  and  Letters  of  Re- 
quest set  forth  two  offences,  one  occurring  before  and  one  after  that 
period,  the  last  held  to  be  the  foundation  of  the  proceeding;  the  other  a 
mere  recital     TiickmarMh  t.  Chapman,  371. 

PaoaATB,  calling  in — see  PaAcrici,  IX. 

RicsnTUTioK  OF  Conjugal  Rigbts,  suit  for,  by  husband  against  bis  wife,  met 
'    by  a  plea  of  cruelty,  not  sustained.    Dy»art  v.  Dyiortt  324^ 

Rkvital  op  Wills  :  where  a  will  was  revoked  by  execution  of  a  later  will, 
which  was  not  forthcoming,  it  depends  upon  all  the  circumstances  whether 
the  presumed  destruction  of  the  later  will  revived  the  former,  there  being  oo 
presumption  one  way  or  the  other.  James  v.  CbAcn,  90.  Where  a  piper 
purported  to  be  a  codicil  to  a  will  of  1842,  revoked,  which  it  therebj 
revived,  parol  evidence  not  admitted  to  shew  that  "  1842  **  was  a  mistake  for 
«*  1843."    Be  Chapman,  196. 

RtvocATioN  OP  Wills  :  tearing  or  separation  of  a  will,  found  in  testator's 
repository,  to  produce  revocation,  must  be  shewn  to  have  been  done  bj 
deceased  animo  revocandi^  and  not  effect  of  wear.    -Biffge  v.  Bigge,  603. 

Salvagv : 

1.  Claim  supported  by  exaggerated  statements  and  concocted  evidence. 
••  Totoanr  25. 

2.  Character  of  salvors.  "  Glasgow  Packet"  107.  Where  they  bare  no 
right  to  continue  their  services.     Id. 

3.  Written  agreements  to  pay  salvage,  construction  of.  **  Glasgow  Packet" 
107.     **Iodiner  142. 

4.  Measure  of  award  :  no  distinction  recognized  between  services  rendered 
to  ship  and  to  cargo.  "  Emma,'*  11 4.  The  Court  will  not  be  bound  by  a 
settlement  with  owners  of  the  one,  in  adjudicating  upon  the  other.    Id. 

5w  Ground  of  award:  services  performed  by  H.M.  ships  entitled  to  same 
remuneration  as  in  other  cases,  as  regards  risk  and  labour,  not  as  to  use  of 
vessel,  which  is  public  property.  "  Iodine,''  140.  But  the  services  must 
be  of  an  important  character.  Id,  141.  Remuneration  in  all  cases  due 
only  where  assistance  has  been  actually  rendered.     "  Ranger,**  589. 

6.  Under  what  circumstances  a  master's  ignorance  of  locality  is  an  ingredient 
in  calculating  remuneration.     "  Eugenie''  430. 

SoLDiias*  Wills — see  Wills. 

Statutss,  construction  of : 

.S3  Geo.  3,  c.  127—395. 

6  Geo.  4,  c.  49—591. 

5  &  6  Will.  4,  c.  19—14. 

1  Vict.  c.  26—240,  243. 

3  &  4  Vict.  c.  86—370,  Ixii.  Ixv.  supp. 

Indian  Wills  Act  (No.  xxv.  of  1838)— xlv.  Supp. 

Time,  limitation  of— see  PaArxicE,  X. 

Trinity  House  Rules,  application  of,  where  a  steam-vessel  and  a  sailing- 
vessel  approach  each  other  at  night.     "  James  Watt,"  36. 

TuaxBT,  law  of,  applicable  to  wills  of  persons  born  and  resident  in  Turkey,  of 
British  parents,  is  the  law  of  England.     Maltass  v.  MaUass,  257. 

,  treaties  with,  regarding  British  subjects.     Maltass  v.  Maltass,  262. 

VvaoicT,  at  common  law,  effect  of,  in  suits  for  divorce.  PhUHps  v.  PhUhps, 
477.     Greatest  in  cases  of  alleged  connivance.     Id, 
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W'AGrs  :  a  seaman  suing  the  ship,  without  proceeding  before  a  magistrate,  for 
wages  under  £20,  there  being  a  question  of  law,  does  not  forfeit  hit  costs, 
under  the  Stat     "  King  William,''  U. 

Warving,  convenient,  under  the  Canon— tee  Paactice,  VII. 
Will  : 

1.  As  respects  capacity  of  testator:  a  will  made  in  favour  of  a  medical 
attendant,  where  the  testator's  capacity  was  weakened,  pronounced 
against.  DumeU  v.  Corfieldt  225.  A  will  of  an  aged  testatrix,  in  favour 
of  her  medical  attendant,  in  whose  house  she  resided,  and  drawn  by  an 
attorney  who  was  his  agent,  pronounced  for,  although  a  codicil  thereto  was 
excluded  from  probate  as  a  tainted  transaction.  Jones  v.  Godrich,  487. 
A  codicil  in  favour  of  a  female  with  whom  testator  cohabited,  made  shortly 
before  his  death,  when  suffering  under  att«nck8  of  apoplexy,  epilepsy,  and 
paralysis,  pronounced  for,  principally  on  evidence  of  medical  witnesses. 
Cumherlege  v.  Mence,  606. 

2.  As  respects  fraud :  codicils,  opposed  on  ground  of  fraud,  upon  evidence 
of  both  the  surviving  attesting  witnesses,  nevertheless  admitted  to  pro- 
bate. Panton  v.  WilHanu,  182.  A  codicil,  so  opposed,  produced  under 
peculiar  circumstances,  pronouncetl  against.  Lipscomht  v.  Finch,  119. 
^Vill  of  an  aged  person,  containing  a  disposition  at  variance  with  a  former 
will,  repugnant  to  a  motive  recorded  in  last  will,  and  attended  with  ad- 
verse circumstances,  pronounced  for,  on  a  balance  of  evidence.  Symona 
v.  Tozer,  4-1. 

3.  As  respects  the  law  applicable  to  the  act:  a  codicil  made  at  Milan,  by  a 
dumiciled  Englishman,  there  residing,  disposing  of  property  in  America, 
subject  to  the  law  of  England.  Croker  r.  Hertford,  156.  As  well  as  the 
will  of  a  person  bom  and  resident  in  Turkey,  of  British  parents.  MaU 
tahs  V.  Malta8$,  257. 

4.  As  respects  the  instruments  intrinsically:  a  paper  signed  and  attested, 
purporting  that  the  writer  "  will  immediately  direct  Ins  solicitor  to  make 
the  following  codicil,"  naming  a  certain  annuity,  held  not  to  be  testamen- 
tary. Coventry  v.  Williama,  164.  An  indorsement  on  a  bond,  purport* 
ing  to  assign  principal  and  interest,  alleged  to  have  been  intended  to  take 
effect  after  death,  held  not  to  be  testamentary.  Pearce  v.  Pearce,  145. 
An  unattested  codicil  confirmed  by  a  subsequent  codicil.  Re  Woliaston, 
599.  A  will  found  in  testator's  repository,  separated  in  two,  lield  not  to 
be  revoked,  but  to  have  parted  by  wear.     Bigge  v.  Bigge,  601. 

5.  Effect  of  acts  of  testators  upon  theii''  previous  acts :  where  a  will  was  not 
forthcoming,  alleged  to  have  been  destroyed  by  the  testatrix  (an  illiterate 
woman),  upon  the  execution  of  a  codicil,  as  of  no  further  u>e,—  no  fact 
shewing  it  was  done  by  her  animo  revocandi,—  hoth  dnift  will  and  codicil 
refused  probate.  FogHen  v.  Fogden,  266.  Where  deceased  destroyed  his 
will,  but  not  a  codicil  thereto  (not  in  his  possession),  administration,  as 
if  intestate,  permitted.  He  Allan,  640.  Where  a  paper  purported  to  be 
a  codicil  to  a  will  of  1642,  revoked,  which  it  thereby  revived  (whereas  it 
was  alleged  that  it  was  intended  to  be  a  codicil  to  a  will  of  1843),  parol 
evidence  not  admitted  to  shew  that  this  was  a  mistake,  and  the  wdl  of 
1813  held  to  be  revoked.  Be  Chapman,  198.  Where  a  testator,  having 
a  will,  three  weeks  before  his  death,  and  after  a  paralytic  seizure,  dictated 
a  paper,  described  by  the  writer  as  his  will,  and  subsequently  a  codicil 
to  that  will,  containing  an  appointment  of  executors  and  some  trifling 
legacies,  not  expressly  revoking  the  former  will,  nor  disposing  of  the 
bulk  of  the  property;  the  later  paper  held  to  be  his  will,  and  that,  as  to 
the  bulk  of  his  property,  he  was  dead  intestate.  James  v.  Bobert$,  309. 
W^here  a  testator,  having  made  a  will  and  two  codicils,  makes  a  third 
codicil,  confirming  his  will,  which  had  been  altered  by  the  second  codicil, 
and  describing  such  third  codicil  as  a  "  second  codicil**  to  his  will,  all  the 
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papers  admitted  to  probate^  their  effect  being  left  to  a  Court  of  Construc- 
tion.    Bunny  v.  Hemstedf  593. 

6.  Soldiers*  wills:  an  officer  of  the  Queen*t  army,  with  his  regiment,  in 
barracks,  in  a  British  colony,  not  **  in  actual  military  service."  lif 
Pen/,  4.  Whyte  v.  Peptorij  97.  Nor  an  officer  in  the  East- India 
Company's  service,  in  India.  ReDeBude^^  n.  Nor  a  sergeant  with 
his  regiment  at  Malta,  under  orders  for  the  West  Indies.     Re  Norris,  197. 

7.  Wills  of  married  women  :  will  of  ti /erne  coverte,  under  a  power  (not  re- 
quiring the  will  to  be  signed),  signed  with  a  wrong  name,  admitted  to 
probate.  Re  Hazdbine,  196.  Made  under  a  power  requiring  the  will  to  be 
signed  and  published,  whereas  the  will  was  signed  and  sealed  only,  with  n 
special  attestation-clause,  refused  probate,  and  parol  evidence  held  to  be 
inadmissible.     Barnes  v.  VinceiU,  628. 

See  Alteration  —  Attestation — Domicil — Incorporation —  Prac- 
tice, I.— Revival — Revocation. 

WaEccuM  Maris,  or  Wreck  or  the  Sea  :  property  cannot  be  claimed  as 
such  by  Lont  of  Manor  unless  at  the  time  of  taking  possession  it  was 
actually  on  shore,  or  left  dry  on  land  at  other  times  covered  with  water. 
" PauHnet^*  616.  Distinction  between  trreccttm  marM  and  droits  of  Admi- 
ralty.    Id,  621. 


ERRATA. 

Page  22,  marginal  note :  the  words  **befifre**  and  ** after**  should  be  transposed. 
74,  line  5  from  bottom :  the  parenthesis  should  include  *'  the  codicils." 
574s  line  27.  for  "  1  Car.  1,"  read  "8  Car.  1." 
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